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CASES   IN   CHANCERY 


BSrORB  THE 


VICE  CHANCELLOR 


PRANKERD  v.  PRANKERD.  i7rMJrch. 


£T  the  Custom  of  the  Manor  of  Bkadm  with  Priddie,    Jdoancemait. , 
in  the  Coimty  of  5omeiver,  Copyhold  Lands,  hdd  of  the      a  ijT*"    . 
Manor,  are  granted  to  Four  Persons  for  their  lives  poMeaaionof 
successively,  as'they  are  named  in  the  Grant ;  and  the  Copyholds^ 
Oiantee  in  Possession  is  enabled,  by  surrendering  all  L^^p,^^ 
Us  Estate  in  Possession,  Reversion,  and  Remainder,  to  at  his  own  Ex- 
pass  his  own  Estate,  and  also  the  Estates  in  Reversion  P^^  ^  S*^^ 
'     '        .    ^  ,  of  It  to  his 

•r  Remamder  expectant  thereiqpon.  Son  in  Remain- 

der, and  at  the 

In  the  Year  1794,  the  Plaintiflf  was  seised  in  Pos-  J^eS'lt'to" 


of  a  Copyhold  Estate  held  of  this  Manor,  for  the  use  of  his 

Us  life;  and  his  two  Daughteis,.  ATafy  Pnmkerd  and  T^Ln^Ss^ot 

Xmns  Prmkerd,  were  seised  of  the  same  Estate  for  entided  to  the 

their  lives  in  Remainder  successively.  Estatesogranted 

to  him  by  way 

mi^*v««  ,«         ..«--x«..^         1         of  Advancement, 

The  Defendant  was  the  Son  of  the  Plaintiff;  and,  at  bat  waaaTrustee 

a  Court  held  in  December  1794,  the  Plaintiff  procured  for  his  Father. 

Vol,.  I.  B 


Pravkxrd 

V. 
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i8f  o.  ^  a  Grant  of  die  Estate  to  be  made  to  the  Defendant  for 
his  Life^  in  Remainder  expectant  upon  the  determination 
of  the  Estates  of  the  Plaintiff  and  his  two  Daughters, 
PaAKKERD.  and  paid  to  the  Lord  the  Fine  of  130  L  for  this  Grant; 
and,  at  the  same  Court,  he  surrendered  all  his  Estate  and 
Interest  in  the  Premises,  during  his  own  Life^  and  the 
Lives  of  his  two  Daughters,  and  the  Defendant,  to 
the  use  of  his  Will. 

The  Plaintiff's  Daughters  having  died, the  Defendant 
claimed,  under  this  Grant,  to  be  entitled  to  the  Pre- 
mises upon  the  determination  of  the  Plaintiff's  Estate, 
for  his  own  use,  by  way  of  Advancement  made  to  him 
by  the  Plaintiff,  his  Father. 

In  donsequence  of  this  olaim  this  Suit  was  instituted, 
for  the  purpose  of  having  it  deolared  by  the  Court,  that 
the  Defendant  held  the  Premises  nnder  the  Grant,  in 
Trust  for  the  Pkintaff,  and  of  hsving  a  Dedaiiixm  of 
Trast  executed  by  him  to  that  eifoct. 

Mr.  Beff,and  Mr.  Simom,  for  the  Pkdntfff,  wuA  i4 
was  now  settled,  that  ff  a  Father  parohaseefim  Eslalt 
in  the  Name'of  $L<MA/tti^prmlfaek,  vk  AdMioe- 
mentfor  the  Child;  but  tfaiit,  if  the  Father,  at  th^  tims 
of  the  Grant,  does  any  Act,diowiaf(  that  he  meant  the 
Pufchase  to  be  for  his  own  Benefit,  the  Child  would  be 
aTfustee  fer  the  Fathte;  and  th^  contended  that  the 
Surrender  in  €kh  case,  made  by  the  Plaintiff  to  the  we 
of  Us  Win,  was  a  sufficient  Asdaiatioii'  of  nch  iilteii* 
tbn;  and  they  dted,  I>y^T.jDyer(e),JRMdkv^fiadb<i^ 
and  Murkss  v.  fWmUui  (c). 

(a)  t  Cox,  99 ;  end  s  Walk.  Cepyh.  ai6. 
(*)  15  Ves.  43.     .      (c)  I  Swanit.  13. 


CA8BS  IN  CHANCBRY. 
Ur.  Heald,  and  Mr.  Bidlmle^,  for  tha  Defendant 

The  Vic^-Chaneelhr  said,  that  as  the  Plaintiff  had 
snrendered  the  Estate  to  the  me  of  his  Will,  it  was  clear 
he  meant  it  to  remain  at  his  own  disposal,  and  not  to 
be  an  Advancement  for  the  Defendant ;  and  that,  i^  the 
Surrender  was  contemporaneous  with  the  Grant,  the 
Defendant  ought  to  be  declared  a  Trustee  of  the  Inte- 
rest which  he  took  under  the  Grant,  for  the  Plaintiff; 
and  he  decreed  accordingly;  but  refused  to  give  the 
Plaintiff  his  Costs. 


i8m. 
pRAKKsmai 

V. 

Pravxebd. 


TURNER  and  Others  v.  ROBINSON  and  Others. 

In  lUnitjr  Term  i8ftO,  the  Plaintiffk  being  entitled  to 
certain  Shares  of  the  Residuary  Personal  Estate  of 
IFt fium  WookM,  deceased,  filed  their  Bill  against  his 
peraoasl  R^resenlatiTes,  and  die  other  Residmry 
Lagalees,  for  as  Account  of  Personal  Estate,  and  to 
huve  their  Sharea  of  the  Residue  ascertained  asfed  paid« 

On  t)M.28th  of  September  i8ao,  » Commission  of 
Bankn^  issued  against  Charln  Frtdaiek  Woolcott,  one 
of  Iha  ResiduaijF  Legatees,  and  one  of  the  Defendanta. 
inlhiaCaae. 

Ilettwffcforo  pleaded  his  Bankruptcy. 

Mr.  JRooti,  for  the  Plaintiffs,  insisted  that  the  Plea 
waafaad,  because  the  Baid^ruptey  took  place  after  the 
Bill  had  been  filed. 


l89K 

S7th  Mtiirch. 

Pka. 

APkaof 
Baukruptc^  is 
good  notwith* 
staading  the 
Commiision  is- 
saed  after  the 
filing  of  the  BilL 

Matters  which 
arise  after  the 
filing  of  the  Bill 
may  be  pleaded ; 
by  analogy  to 
the  Rule  at  Law. 
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i8ji. 


Turner 

and  otfaere, 

R0BIN8ON 
and  others. 


fid  fr  4th 
November. 

PleaandAmwer. 


.  Mr.  Simons,  for  the  Defendant,  replied  that .  it  was 
no  objection  to  a  Plea  that  the  Matter  pleaded  had 
occurred^iAer  the  filing  of  the  Bill ;  and  that  a  Release  of 
the  subject  of  the  Suit,  though  it  was  executed  after  the 
filing  of  the  Bill,  might  be  pleaded  to  the  BilL 

*  The  Vict-ChanceUor  said,  that  where  the  Decree 
sought  is  ad  rem,  and  not  a  personal  Deniand,  the 
Bankruptcy  of  the  Defendant  is  a  good  Plea,  because 
all  interest  in  the  subject  is  transferred  from  the  Bank- 
rupt to  his  Assignees ;  and  that  as  any  matter,  which 
arises  between  the  Declaration  and  Plea  may  be  pleaded 
at  Law,  so  matters  which  arise  between  the  Bill  and 
Plea  may  be  pleaded  in  Equity. 

Plea  allowed. 


JAMES  V.  SADGRdVE. 


Plea  to  all  the 
relief,  and  all 
the  discovery, 
except  certain 
Tnterrogatories, 
accompanied 
with  an  Answer 
to  these  Inter- 
rpgatorieSyWhich 
did  not  go  to  any 
material  point, 
over-ruled. 

AUttr,  if  the 
Answer  had 
been  to  matter 
which  would 
have  repelled 
the  Defence  by 
Plea. 


The  Bill  stated,  that  John  Jfoman  and  Thomas 
Humphrey,  deceased,  wer^  in  1813  Joint-owners  of 
a  Ship :  That,  on  the  2d  of  March  1813,  a  Settlement 
of  Accounts  relating  to  this  Ship  took  place  between 
them,  when  a  Balance  of  s^iL  t$.  6il..  was  found 
due  from  Humphrey  to  Norman,  and  in  order  to 
pay  that  Balance,  three  Bills  of  Exchange,  all  dated 
the  2d  of  March,  were  drawn  upon  Humphrey  by 
Norman,  and  accepted  by  the  former ;  the  first  payable 
Two  Montis,  the  second  Five  Months,  and  the  third 
Six  JVfonths  after  date :  That  the  first  was  paid  when 
due,  but  before  the  second  and  third  became  due 
Humphrey  died  :  That  Humphrey  made  his  Will,  dated 
the  5th  of  July  1813,  and  appointed  Driver  and  Sadgrove 
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hisEzecuton :  That  on  the  30th  of  July  Sadgrove  alone 
proved  the  Will^  and  poaBessed  the  Personal  Estate : 
''That  when  the  second  and  third  Bills  became  dne, 
**  they  were  presented  for  payment  by  Norman,  who  was 
«<  informed  by  Sadgrove  that  he  had  no  Assets  of  the 
^  Testator  in  his  hands,  and  that  he  could  not  pay  the 
^  Bilb :  That  ^ofwum  waited  for  some  time  in  expec- 
'*  tation  ihat  Sqdgrape  might  possess  Assets  to  enable 
'<  him  to  pay  these  two  Bills,  but.  he  was  una]i>le  to 
*^  discover  that  Sadgrove  was  in  possession  of  su<^ 
"  Assets ;  and  that  Norman  (who  was  Master  of  a  Mer- 
**  chant  Vessel  trading  to  Fpreign  Parts)  left  this  Cow 
<'  try,  and  was  chiefly  in  Foreign  Parts  beyond  Sea, 
<<  until  the  year  1820;'  - 

The  Bill  prayed  an  Account  of  the  Personal  Estate 
possessed  by  Sadgrove,  and  that  it  might  be  applied 
in  a  course  of  Administration. 
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iSsd. 


Jamiis 


To  this  3ill  the  Defcpndant  Sadgrove  put  in  a  Plea 
and  Answer.  The  Plea  was  expressed  as  follows : 
**  To  all  the  discovery  and  relief  sought  for  or  prayed 
against  this  Defendant,  except  such  parts  of  the  said 
Bill  as  seek  a  Discovery,  whether,'*  Sec.  It  then  set 
forth  the  Interrogatories  to  those  Statements  in  the  Bill 
which  are  included  in  inverted  commas ;  after  which 
came  the  Plea  of  the  Statute  of  Limitations  in  the  usual 
manner ;  and  then  followed  an  Answer  to  the  excepted 
IntenogatOTies. 

Mr.  LotMif,  in  support  of  this  Plea,  contended  that^ 
although  it  was  settled  that  a  Plea  to  Relief  covers  the 
IMscovery,  a  Defendant  might,  if  he  pleased,  give  the 
Discoveiy  and  plead  to  the  Relief,  without  over-ruling 
bis  Plea.     Ho^km  y.  Longden  (a);  Todd  v.  Gee  (A). 

(«)  3  Ves.  jun.  fl.  (5)  17  Ves.  374  &  ^77- 

B   S 
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4ih  Novembw. 
Where  there  is 
metter  cheiyd 
hjtheBffl  which 
I  torepdthe 


the  Plea  must  be 
enppmtedby  an 
Answer  to  that 

matter* 
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Aforiiari,  if  he  expready  save  to  himself  the  right  of 
answeriBg  a  particular  part  of  the  Bill  he  does  not 
orerHTule  his  Plea, 

Mr.  Parker f  coniri. 

The  Vl6B'<3uANOBLLOB : — 

Hie  Authorities  cited  do  not  touch  the  presrat  Case. 
Admitting  that  a  Defiendaat  otay  at  his  pleasure  answer 
the  whole  Bill,  though  he  pleads  to  the  Bdief,  it  does 
not  follow  from  thenee  (hat  he  may  plead  to  the  Relief 
and  to  a  part  of  the  Discovery  only,  and  at  his  pleasure 
answer  the  rest  of  die  Bill.  Such  a  partial  Answ^  can 
isenreno  useful  purpose ;  and  the  Rule  applies  here,  that 
he  who  submits  to  answer  at  aB,  must  ensw»  ftdly. 
If  the  Statute  protects  the  Defendant  from  a  part  of 
the  Discovery,  it  protects  him  from  the  whole  Dis- 
covery, and  the  partial  Answer  over-rules  the  Plea  (c). 

The  Fice-ChanceUor,  referring  to  this  Case,  said  there 
were  possible  cases  in  which  a  Plea  to  the  Relief  and 
a  part  of  the  Discovery  might  be  supported :  that  if^ 
for  instancie,  fhcts  were  stated  in  a  Bill  for  the  purpose 
of  taSdng  the  Case  out  of  the  Statute  of  Limitations, 
the  Defendant  would  be  bound  to  answer  as  to  such 
facts,  though  he  pleaded  to  the  Relief  and  the  rest  of 
the  Discovery  $  but  that  such  was  not  the  nature  of  the 
Case  in  question  (ji). 


(c)  Blaekit  v.  Langtandif  i  Anstr.  14,  seems  to  have  been 
decided  on  the  same  prindpls  with  this  Case,  but  is  imperfectly 
reported.  See  abo  morrisam  v.  TWwwr,  18  V?8. 175 1  E[9mrd 
v.  Duppa^  1  V.  &  B.  511 ;  Bowers r.Cater^^Ve^gi ;  Bigflq^ 
V.  Adtmit,  6  Ves.  566,  &c. 

(d)  **  Where  a  particular  qtedalProQUM  is  chiMlBd,  to  avsid 
the  operation  pf  the  Statute,  the  Defendant  must  deny  the  Pro- 
mlae  charged,  by  averowBt  in  the  Plea,  as  wdl  as  bv  Answer, 
to  support  the  Plea.''  Mkf.  mg.  3d  edit  See  WSHhrmd  v« 
Brockkurst,  1  Bro.  C  C.  404.    See  also  Aim.  3  Atk.  70, 
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SUSANNAH    HYDE   BECKFORD  v.  KEMBLE         ,891. 

and  Othen.  4th  November. 

The  Court  was  moved,  on  Behalf  of  the  Plaintifi;  for     JuruSktim. 
an  Inj  anction  to  restrain  the  Defendants,  Atkins^  Mavor,     iDJunction  (on 
and  Samuda,  from  all  Proceedings  in  a  Suit  instituted  Terms)  gnmted 
by  them  in  the  Court  of  Chancery,  in  Jamaica,  against  ^^^'^^^l 
the  Plaintiff;  and  from  all  other  Proceedings  in  the  said  Jndia  Estate 
Court  against  the  Plaintiff,  for  Foreclosure  and  Sale  of  ^^^  proceeding 
the  Plantations  and  Premises  in  question  in  this  Cause,    eksure  in  the^^ 

Colonial  Court, 
The  ground  of  this  Application  was,  that  f^se  De-  filed  after  a  De- 
fendants had  instituted  the  Suit  for  Foreclosure  in  the  SKSjihich 
-Colonid  Court,  after  the  Decree  in  this  Came,  which  directed  an  In- 
directed  certain  Accounts  to  be  taken,  for  the  purpose  ^^^J^^^^^ 
of  ascertaining  the  Amount  of  the  Mortgage  Debts,  of  the  Mortgage 

with  a  view  to  Uedemption.  Debt,  on  a  Bill 

to  redeem;  all 
Parties  being  in 
In  the  Month  of  June  1818,  the  Plaintiff  filed  her  this  Countiy. 

original  B31  in  this  CwuMi,  which  piayed,  amongsl  other     ^"f^V^**^ 

things,  that  Accounts  nugbt  be  taken,  in  order  to  ascei^  g^gee  of  a  Ja-* 

tain  how  much  was  justly  due  on  the  Mortgages,  and  maica  Estate,  on 

that  the  Plaintiff  might  be  let  in  to  redeem.  dSeUSH^ 

Court,  is  entitled 
.    Hie  Plantations  and  Estates  in  question,  (which  are  to  a  Decree  for 

•itaMted  »  Jmaitm,)  wm,  kgr  Jnteture.  of  Uue  ^^^^^ 

«»l<M««ri:SniflMMint.<iitwith»i8<h  and  t^thMorak  Uwof  £e 

vj99,  uA  made  oft  ti)»  •ocMton  «{ the  Marriage  of  Cdony} 

NatiamcJ  Btd^vrd  aad  mxabeth  Us  Wife,  (the  FaOm 

aai  Mmhw  of  Oe  naavtiff )  comreyvd  to  Trivteea,  tpt 

die  Term  of  Ninety-nine  Years,  if  'Sathamd  Bedford 

and  EUxttbah  his  Wife  sbonld  so  long  lire,  upon  Trust, 

to  sBcore  ^oof.  a  Year  enft  of  (he  Rents  and  Profits,  to 

Ac,  sq^waM  «M  of  the  Wife  i  aid  to  pcnuit  and  suffisr 

B  4 


iSss. 
Bbckfobd 

KsifBLE 

and  others. 
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Nathaniel  Beckford  and  his  Assigns  to  receive  the 
Residue  of  the  Rents  and  Profits  for  his  Life: — 
Remainder  to  the  Use  of  Elizabeth  Beckford  for 
life: — Remainder  to  the  Use  of  Trustees  to  preserve 
contingent  Remainders: — Renunndtr  to  the  Use  of 
the  Children  of  the  Marriage,  in  such  Shares  as 
K.  Beckford  and  Elizabeth  his  Wife,  or  the  Survivor  of 
them,  should  appoint : — Remainder  (in  de&ult  of  Ap- 
pointment) to  the  Use  a^d  Behoof  of  all  such  Children 
as  Tenants  in  Common  in  Tail,  and  if  but  one  Child,  to 
such  only  Child  in  Tail : 


.    With  divers  Remainders  over. 

This  Deed  contained  a  Proviso,  by  which  Mr.  and  Mrs. 
Bedford  were  empowered^  during  thdr  joint  JJves,  to 
subject  and  make  liable  all  the  Premiiet  therein  comprited^ 
to  the  Tajfment  of  any  Sums  of  Money^  not  escee&ig  the 
Asnmmt  of  the  Princyml  Money  due  on  the  Lwumbrances 
then  charged  on  and  .affecting  the  said*  Plantations  and 
Premises,  for  the  purpose  of  paying  ofsmh  Incundmmces, 
.and  also  the  further  Swn  of  4^000  /.  Sterling. 

The  amount  of  the  Incumbrances  .then  atfecting  the 
Property  was  not  stated  in  this  Deed. 

Under  this  Power,  Mr.  and  3Sxb.  Bedford,  by  two 
Indentures,  dated  the  'a4th  of  Febmaiy  176^  and  the 
16th  of  June  in  the  same  year,  demised  these  Plan* 
tations,  for  two  terms  of  500  years  each,  by  way  of 
Mortgage,  for  securing  the  Sums  of  6,ooo{.  and  6,700/. 
Sterling,  and  Interest. 


In  November  17791  thqr  conveyed  their  Ltfe  Interest 
in  the  Estates  to  Richard  Beel^brd  9ndMictJ4unes,  hy 
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my-  of  Mortgage,  for  securing  the  Sum .  of  1 7^000  /.  1 829. 

Coirency,  and  Interest.  ' 

In  the  month  of  July  17871  the  Mortgages  for  6,000/.  Kembli 
and  .6,700/.  haying  become  .vested,  in  John  BeeJtford,  .  and  «tbeni» 
.  Riekard  Beel^crdf.vcad  Bice  Jamesi  these  Persons  filed 
their  Bill  in  the.Court  of  Chancery  in  Jamaica,  against 
N.  AeJ^ord  and  Elizabdh  .his  Wife,  and  also  against 
the  Plaintiff  in  this  Cause,  (who  was  then  an  Infiint*) 
praying  Ihat  an  Acconnt  might  be  taken  of  how  .much 
was.  due  for  Principal  Money  and  Interest  in  respect  of 
these  sereral  Mortgages,  and  that  the  same  might 
be  paid,  or  in  default  thereof  that  the. said. Hantations 
and  Estates  might  be  sold.  .... 

The  Court  inJanunea,  soon  aftenvards,  on  a  Petition 
(by  the  .Plaintiffs  there)  appointed  .N.  fecAfonl. to  be 
Recover  of  the  Rents  and  Profits  of  the:  Plantations, 
and  directed  him,  in  that  capacity,  to  pay  the  Annuity  of 
200L  out  of  the  .Rents  and  Profits,  to  the. separate  use 
of  his  Wife  Mxabeih,Kad  also  a  Sum  of  ifio/.  fw  die 
maintenance  of  5tisaiimAJ%ife  Becfcford  (the  Plaintiff 
in  this  Cause),  then  an  Infimt. 

John  Beckford  assigned  all  his  interest  in  the  Mort- 
gages to  Bkhard  Bedford  andiZtce  James.  . 

Before  ^y  1791,  Bkhard  Beckfbrd  and  BiceJamm 
(who  were  Copartners  in  Trade)  eonveyed  all  their 
ihtafeet  in  the  said  several  Mor^ages  for  6,000  /., 
6,7002.  andfi7,ooo/.,.to  Trustees, .  for  the  .benefit  .of 
their  Cieditors. .. 

On  the  gth  May  i79l,1hese  Irurtees^  filed  their  .Sup- 
plemental Bill  in  the  Court  of  Chancery  in  Jamaica,  to 
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i8at.         have  the  benefit  of  the  Proceedings  in  the  former  Suit 

*— ^^ '    there. 

BscBfonD 

Kbmblb  Afterwards^  with  a  view  to  prevent  fiardier  lit^tion 

.  sad  ethsis.  intiieSuitin  Jamaica^  it  was  agreed  between  the  eevertl 
Parties  to  that  Suit  (except  the  Plaiittiff  in  this  Omae, 
then  an  Infimt,)  that  an  Order  should  be  forthwith 
made,  by  consent  in  the  Caase,  to  the  efieet  after 
mentioned:  And  thai,  iipoii  the  pamng  rf mckOkkt 
alifuriker  Prouedmgt  in  tke  mM  Suit  shomld  caug,  «r- 
€efi  $0  far  M9  tki^  relaUd  t0  amying  inta  executiom  and 
giving  ^fbei  to  the  Maid  Order  and  Agreemeni,  andswk 
furtier  ProuaHnp  a$  nUf^  behadmtheund  Can$e  hy 
the  Comeni  of  the  Parties  thereto. 

Porsnaat  to  this  Agreement  an  Older  was  made  by 
the  Court  of  Chancery  in  Jamaiea,  dated  aMi  Jsnnary 
if9^,  mhenkj  it  wes  direded  that  a  new  Receiver 
shonld  be  appointed,  who  dwold  pay  to  NathanidBeA' 
ford,  ovt  of  the  Rents  and  droits  of  the  Plantations  and 
Bstates  yearly,  dnrii^  the  joint  lives  of  Uraself  and 
.  SKgnbeth  his  Wife^  Ike  Sam  of  fioo  i.  Sterling,  in  lie«  of 
the  said  annual  Sums  of  300/.  and  150I.  theretofose 
paid  to  them. 


A  Receiver  was  appoblsd  wader  this  Order,  and  this 
annual  Sum  of  600/.  was  paid  to  Nathaniel  Beekford 
Us: 


11m  Patlneralqp  between  liicAanI  i3ed|^ortf 
^Jamee  was  afteswieurds  dissolved,  avd  on  that  occasion 
a  Provision  was  made  for  the  Del|li  of  the  IWtncwihip, 
and  the  Trusts  of  the  Conveyance  to  the  TVustees  for 
HieirCirtditois^  ceased. 


CA5BS  IV  CHANCERY.  H 

In  1796  iUdkmfjBed^^  died,  and  fhetseyeral  Mori-         1B99*. 

gages  for  6|000  2. 6,700 2. and  17,000 /.became  idtmalely    '        ' 

▼ested  in  the  Defendants,  Kmble,  Atkim,  Mimr,  and      BIscicroBD 
Samuda,  as  Assignees  of  Bankrupts.  Kxmbls 

and  ethen. 

In  1810  NfUiamdBecl^ud  died,  and  in  1814  JBKni- 
bitk  Bed^md  also  died,  witfaont  having  exeeuted  any 
A|ifointinent  mder  the  Power  reserved  in  the  Deed  of 
ij^  Mandi  1768. 

TheFhintiff,  as  the  only  Child  of  the  llaniage,  be- 
caaw  thenupon,  under  the  Settlement  of  19th  March 
1768,  entilied  to  the  Eqnity  of  Redemption. 

EUxabeth  Bedeford,  bom  the  time  of  the  Dealh  of 
her  Husband,  by  virtue  of  an  Order  of  the  Court  of 
Chancery  in  Jmmiia,  recei?ed  out  of  tiie  Rents  and 
Pioits,  the  yeaiiy  Sum  of  3002. ;  and  the  Pfadntiff 
a  yeady  Sum  of  150  <• 

The  Plantations  and  Estates  were  now  in  the  Poa» 
session  of  Miine  and  Hmnilian,  who,  as  the  Attomies 
«f  tfieMer^^igees,  had,  by  an  Older  of  the  Court  of 
Chaaceiy  in  Jamaiea,  dated  agth  September  1813,  been 
appointed  Receivers. 

The  Mortgage  for  17,0002.  of  course  oeased  on  ^ 
Death  of  SUzmbHh  Bedford,  and  the  several  snbsislinft 
Mortgagoy  wevs  vested  in  the  sevefal  Defendants. 

Tbe  Plaintifl;  fay  this  BiU,  chaiged  that  the  Mori- 
•gages  far  6>oooJL  and  6,700/.  (independent  of  Ae 
Mortage  for  I7,ooo£)  gvea^  egroeeded  the  amount 
^  die  ImwmdlMwinces  subshitittg  on  the  Plantations 
Md  Sstilss  al  the  time  when  the   Indenture  of 
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Kemblb 
aods  others. 


igth  March  1768  was  executed,  and  that  the  ^  Monies 
produced  by  the  Consignments  of  .the  Produce  of  the 
Estates,  had  Jbeen  misapplied..  / 

The  Defendants,  Kemble,Atkms,  Mavor  and  Samuda, 
by  their  Answer,  stated,  that  in  May  1814,  the  Plaintiff 
presented  a  Petition  to  the  Courtof  Chancery  in  Jamaica, 
in  the  Cause,  there,  praying  for  an  adequate  Annual 
Allowance  out  of  the  Rents  and  Profits  pf  the  Estates ; 
and  that,  by  an  Order  of  that  Court,  dated  ad  June 
1814,  it  was  directed  that  the  Annual  Sum  of  350  /. 
Starling,  in  addition  to  the  former  Allowance  of  150  L 
should  be  made  to  the  Plaintiff,  out4>f  the  Rents  and 
Profits ;  but  that  they  (the  Defendants)  had  appealed 
againstjthis  Order,  to.  the  KingJn  Council.  .' 

They,  also  submitted,  by  their.  Answer,  .whether  the 
Plaintiff  was  entitle  to  prosecute  this  Suit,  so  far  as 
respected  the  object  of  the  Proceedings  which  had 
already  taken  place  in  Jamaica,  or  so  far  as  she  was 
entitled  to  relief  in  the  Suit  pending  in  that  Island* 

Ouxtheaoth  February  1821,  this  .Cause  came  on  to 
be  heard. before. the  Vtce-Chancelhr,  when  his  Honor 
made  a  Decree,  referring  it  to  the  Master  to  inquire  and 
state  to  the  Court  what  was  the  amount  of  the  Prin- 
cipal Money  due  on  the. Incumbrances  charged  on  or 
affiicting  the  Estates  in  question  in  this  Cause  At  the 
date  of  th6  Indenture  of  Settlement  dated  .19th  March 
1768;  and  whether  any,  and  which,  of  such  Incum- 
brances,  or  any.  and  what  part  thereof,  had  :been  ilis- 
charged;;  and  also  to.  inquire  and  state* to  the  Court 
what  spms  of  Money)  had  been  charged  on  the  Inheritr 
ance  of  the  said  Estates  undte  the  alleged  authority  of 
the  Powi^r  cQnt^ed.io  Ihe  Indenture  of  Settlement; 


CASES*  IN   CHANCERY. 

ttnd  whether,  any*  and  which,  of  the  said  sums  of 
Money,  or  any  and  what  part  thereof  respectiTely,  had 
been  ainoe  paid  off  and  discharged,  withUberty  to  the 
Matter  to  state  any  special  Circumstances; -reserving 
further  Directions,  and'Costs. 
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KXMILB 

and  otheiB. 


On  the  22d  July  182s,  the  Bill^of  Revivor  and  Sup- 
plement in  this  Cause  was  filed,  whidi  stated  that  the 
Defendants,  Atkins,  Mavor,  and  Samuda,  had,  since  the 
Decree  in  this  Cause,  instituted  a^  Suit  against  the 
Plaintiflr,  in  the  Court  of  Chai^ceiy  in  Jamaica,  for 
Foreclosure  and  Sale  of  the  Plantations  and  Estates ; 
and  that  they  threatened  to  proceed  as  speedily  as 
possible  to  obtain  such  Foreclosure  and  Sale*  ^Tbe 
Plaintiff  therefore  prayed  an  Injunction  to  retrain  them 
from  proceeding  in.  the  Suit  in  Jamaica. 

Mr.  Bdl,  and  Mr.  Wyatt,  in  support  of  the  Motion 
for  an  Injunction : —  ; 

The  Plaintiff  having;  filed  her  Bill  in  this  Court  for 
a  Redemption^  and  tbe^  Court  having*  made  a  Decree  on 
Aat  Bill,  it  is  an  unreasonable  vexation  in  theDefenf* 
dants  to  proceed  in  the  Colonial  Court,' where  a  dtflRe- 
rent  Decree  maybe  obtained.  If  this  be  permitted,  it 
must  interfere  with  the  proceedkigs  of  this  Court. 
Can  this  Court  permit  the  Defendants  to^  proceed  under 
such  circumstances,  and  to  frustrate.^or  render  nugatory 
all  that  has  been  done  here  in  this  Cause  i  The;Parties 
against  whom :  the  Injunction  isisought  are  all  residing 
witUn  the  Jurisdiction  of  this  Court,  and  there  can  be 
no  doubt  that  there  is  authority  in  the  Court  to  grant 
such  ah  Injunction.  In  Fowler^u  Exchequer  Prac- 
tice (e),  it  is  laid  down  that  the.  Court  of  Exchequer 


(e)  I  Fowl.  ExcL  Prac«  S70. 
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can  grant  an  Injunction  to  restrain  a  Defendant  from 
proceeding  in  a  Suit  in  the  Court  of  CfaaBoery^  respect^ 
ing  tbe  aaiDe  matters^  aftera  Suit  institnted  in  die  Ex* 
chequer;  and  the  finrm  of  such  an  Injunction  is  grren. 
This  is  good  Law,  notwithatandii^  the  case  of  Lord 
Newbuty  y.  Wren  (f),  in  which,  however,  no  Decree 
had  becoi  made  in  the  Suit  for  Redemption. 


Mr.  Ebiri,  and  Mr.  P^pyt,  for  the  DefendantSi  made 
the  following  objectiona  :<^ 

L  There  is  no  Rule  more  inTariable  than  that  a  Mort- 
gagee b  entitled  to  use  all  his  remedies,  howeret  multi- 
ikrious,  and  howerer  vexatious.  He  may  imprison  the 
Mor^agor  in  an  Action  on  the  Bond;  he  may  bring 
an  l^ectment  to  recover  Possession  of  the  Estate ;  'and 
he  may  file  his  BiR  for  a  Foreclosure  of  the  Equity  of 
Redemption,  all  at  the  same  time. 

n.  Even  if  it  were  a  rule,  that  after  a  Decree  for 
Redemption,,  the  Mortgagee  should  not  be  allowed  to 
fife  a  BiD  for  Foredoamrei  yet  that  does  not  apply  to 
tiM  pifesent  Caae.  Here  there  haa  been  no  Decree  for 
Redteiptifsii  but  only  for  an  Account.    . 


IIL  Suppose  it.  shonld  h^ppan,  msder  this  Decree^ 
that  the  J&Mlrr  should  report  a  Sum  <^  be  due  to  the 
Moitgageea  greater  tinn  tiie  Value  of  the  Estate,  the 
Haintiff  of  couna  wotdd  not  tlisn  take  a  Decree 
for  RedemptioBy  nor  proceed  fartitarm  this  Suit;  and 

(/)  t  Vem.  sdo.  It  mg  Hdd  thiert,  by  the  Ldrd  Keeper 
Gmbrd^  HM  Uie  lltefaidaat  to  a  Bill  for  Redfloqitiea  in  the 
Excuqoer  midit  ffle  a  Bill  Id  'Fereclose  in  Chancenr;  and 
that  the  Defendant  in  the  latter  Suit  could  not  plead  me  prior 
Seit  in  the  Exdieqoer.  Id  that  Caaenffl^eeree  had  been  made 
in  the  Exchequer,  though  it  appears  the  Defendant  there  had 
put  m  his  Answer.    8ea«Atyir^JBhmM^  i  Eqt  Abr.  135. 


CASES  IN  CHAVOBRY. 

tbd  Defisndaats  oonld  not  conqpd  her  to  proceed  in  it. 
There  would  he  ho  altenieiive  biit  to  end«nr6iir  to  pro* 
core  this  Bill  to  be  diamiesed.  The  Court  would  not 
certeinly  so  ftr  defeat  a  Mortgagee  of  his  just  rights; 

TV.  As  to  the  question  of  the  Priority  of  the  Suits, 
that  in  which  the  Defendants  are  proceeding  in  Jmmaiea 
has  clearly  the  Priority.  It  was  begun  in  1787,  and  has 
erer  since  been  kept  alive;  and  the  Bill  on  which  it 
is  sought  now  to  restrain  them  from  proceeding  is 
a  Supplemental  BiQ  in  that  Cause. 

The  Vke-ChanetUoT  doubted  whether  he  could  make 
the  Order,  without  qualification,  because  it  appeared  to 
him  that  the  Foreclosure,  which  would  be  the  result  of 
the  Suit  in  this  Court  if  the  liaiCktiff  did  not  redeem, 
would  not  be  so  beneficial  to  the  Defendants  as. the 
Decree  in  Ih^  own  Suit;  for  that  in  their  own  Suit 
Ihey  would  be  entitled  to  a  Decree  for  the  Sale  of 
the  Estate. 

Mr.  JSe//said,  there  were  Cases  in  which  this  Courtip 
noticing  the  Law  of  Jamaica,  had«  upon  Foreclosure, 
decreed  a  Sale  of  the  Estate  in  the  We$t  Indies. 

The  Vicb-Chanoellor  : — 

AU  the  Partiei  are  in  EngUmd;,  and  it  is  plain  there^ 
fwsthat  the  Acoounts  can  nmeh  more  eonnniently^  as 
wdl  as  knore  telisfhctorily,  be  iskea  here  than  iA 
Jamma.  Itiqppears  to  me  that  the  Plaintiff'  in  this 
Comthas  aclear  Equity  to  be  protected  against  a  Double 
AcGonni  of  the  Amount  due  on  the  Mortgages.  I 
ahall  thereibie  make  an  Order  to  restrain  the  Defendants 
txask  proceeding  in  Jamaica  until  the  further  Order  of 
this  Court,  with  liberty  to  the  Defendants  to  make  such 
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application  as  tbey  shall  be  adrised,  with  respect  to  the 
Jamoica.  Cause,  after  the  Master  shall  have  made  his 
Report  here;  the  Plaintiff  in  this  Cause  undertaking  to 
consent  to  such  Order  or  Orders  in  theCourt  in  Jamaica 
as  this  Court  shall  think  reasonable  (g). 


The  following  is  the  Order  pronounced : — 
'^  This  Court  doth  order  that  the  Defendants,  John 
Atkins,  John  Mavor,  and  David  Samuda,  be  restrained, 
by  the  Injunction  of  this  Court,  from  any  further  Pro- 
ceeding in  the  Supplemental  Suit  in  the  .Pleadings 
mentioned^  instituted  by  the  Defendants  in  the  Court 
of  Chancery  in  the  Island- of  Jamaica^  until  the  further 
Order  of  this  Courts  with  liberty  for  the  said  Defendants 
to  make  such  application  to  this  Court  as  they  shall  be 
advised^  with  respect  to  such  Suit  in  Jamaica^  after  the 
said  Master  shall  have  made  his  Report  in  this  Caus^ 
under  the  Order  made  in  this  Cause  the  loth  day  of 
February  1821 ;  the  Plaintiff,  by  her  Counsel,  under- 
taking to  consent  to  any  Order  to  be  made  in  the,  said 
Suit  in  Jamaica^  .which  this  Court  shall  at  any  time 
think  reasonable/' 

Reg.  Lib.  1822 ;  B.  2453. 


(g)  See  Harrison  r.  Crumey,  s  J.  &  W.  563 ;  Buskiy  v. 
Mundm/,  5  Madd.  297 ;  abd  Elboit\.LordMinto,  6  Madd.  16. 
as  to  the  principle  4>n  which  :this>Conrt  acts  in  cases  where 
Proceedings  were  institated  by  the  «une  Parties  as  to  the  same 
subject-matter  in  a  Foreign  Coiirt^  In  the  two  first  Cases,  this 
Court  granted  an  Injunction  to  festi^  the  Proceedings  in  the 
Foreign  Court 
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RICHARD  MARRIOTT,  and  JULIA  ANN 
MARRIOTT,  Infants,  by  W.  Pallett,  their  next 
Friend        -        -        -        -        -        -      Plaintiffs; 

AND 

RICHARD  WHITE,  R.  ANDREWS,  and  Sir  JOHN 

CHANDOS  READ,  -        -        -  Defendants.         1822. 

5th  November 


IN  1802,  John  Pettit  sold  and  conveyed  to  John  Mar^        Practice, 
rim  aad  Richard  Marriott,  deceased,  the  Manor  of      j^^         , 
Abbotfs  Hall  in  the  County  of  Essex,  and  certain  other  is  not  a  Party  to 
Hereditaments,  situate  in  Stratford  in  the  same  County,  *  Cause  may 
andrecaved  the  Purchase-money.     But  some  doubts  tion  in  the  Cause 
existing  as  to   the  Title  to  Part  of  the  Premises,  to  have  Deeds 
Feitit,  by  an  Indenture,  dated  the  26th  March  1802,  J^"Shfch\d 
assigned  another  Estatei  situate  in  Hemstead  and  Steeple  been  brought 

Bmnpeiead,  in  the  County  of  Ewear,  to  one  Baxter,  for  into  the  Master's 
1      -n        •    1         1*  m       rn  /.XT'  •     Office  Under  the 

the  Remainder  of  Two  Terms  of  Years,  upon  certam  Qg|,^  direction 

Trusts,  for  indemnifying  the  Marriotts  against  any  in  the  Decree, 
Clainv  which  might  be  made  to  the  Property  sold  to  JJ^^««^d  out  to 
them,  within  Twenty  Years  from  the  date  of  the  Inden- 
ture; and,  at  the  expiration  of  that  time,  upon  Trust, 
at  Petti fs  Expense^  to  re-assign  the  Estate  comprised 
in  that  Indenture^  to  Pettit,  his  Executors,  Adminis- 
trators, and  Assigns. 

'  Pettit  delivered  this  Indenture,  and  several  other 
Deeds  and  Writings  relating  to  the  Title  to  the  Pre« 
Biiaes  in  Hemstead  9sA  Steeple  BurnpUead,  to  Baxter  \ 
and  Baxter  deposited  them  with  the  Marriotts,  and 
afterwards  died. 


V«i,I. 
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John  Marriott  died  in  1808/  having  devised  and  be* 
qneathed  all  his  Real  and  Personal  Estate  to  Bichard 
Marriott,  upon  certain  Trusts,  for  the  benefit  of  the 
Plaintiffs,  and  app6inted  Richard  Marfiott  his  Ezeeutor. 

Richard  Marriott  died  in  1813,  having  appointed  the 
Defendants,  White  and  Andrews,  his  Executors. 

BytheDecreemadeoDthe  hearing  ofthis  Cause  in  June 
1818,  it  was  referred  to  the  Master  to  take  an  Account 
of  Ihe  Personal  Estates,,  and  of  the  Rents  and  P^ofita 
of  the  Real  Estates  of  the  two  MarridU',  and,  for  the 
better  taUog  of  those  Aceounts,  the  Paities  were  to  pro* 
dttce  before  the  Ma$ter  all  Deeds,  Papon,  and  Wri^ 
Bng8,^in  their  eoslody  or  power  relating  thereto. 

In  pursuance  of  this  Decree,  White  zmd  Andreto^ 
deposited  in  the  Mdstef^s  Office  all  the  Deeds  and 
Writings  that  had  come  into  their  hands,  as  the  Per- 
sonal Representatives  of  the  Marriotts ;  and  amongst 
them,  the  Deeds  and  Writings  relating  to  the  Title  to 
the  Premises  at  Hemstead  and  Sieepk  Bunq^stead. 


Pettit,  Rist,  and  French,  presented  a  Petition  in  thi» 
Cause,  stating  that  Pettit  had  sold  those  Premises  to 
Rist  and  French,  and  that  the  period  for  which  the 
Indemnity  was  to  continue  had  expired ;  and  therefore 
praying  that  it  mi^t  be  referred  to  the  Master  to  in- 
quite  and  state  whether  the  purposes  for  which  the 
Deeds  and  Writings  were  deposited  with  the  Marriotts 
had  been  answered.  An  Order  was  made  aoeovditig  to 
the  Prayer  of  the  Petition  on  the  87th  June  last;  anit 
the-  Master,  by  his  Report,  dated  the  31  st  of  July  fbl-^ 
bwing,  certified,  that  the  purposes  for  which  the  Deed» 
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atid  Writings  were  deposited  with  the  MarriaUs  had 
Ibeen  amwered. 

Pettit,  Risti  and  Prench,  How  presented  another 
l^ethion  in  the  Cause;  and,  after  stating  the  facts 
before  mentioned,  and  that  there  was  nothmg  in 
the  transaction  between  Pettit  and  the  Marriotts 
which  g«f«  occasion  to  the  carrying  of  th6  De^ds 
of  Indemnity  into  the  Mastei^s  Office,  bat  that  the 
eipediency  of  so  doing  (if  any  stich  expediency  existed) 
arose  out  of  considefations  afiecting  those  Persons 
alone  who  were  interested  in  the  Estates  of  the  Mar-^ 
rioits,  and  were  altogether  foreign  from  the  purposes 
of  the  Indemnity,  or  the  Interefeits  of  the  Petitioners, 
duit  the  Costa  of  getting  those  Deeds  out  of  the  Masta^s 
Office  ought  to  be*  borne  by  those  Estates,  and  that 
the  Sum  of  498  ^  171.  3  J«X^ash  was  then  standing  in 
the  name  of  the  Accountant-General,  to  the  Credit  of 
the  Cause,  on  Account  of  the  Rents  and  Profits  of 
the  Real  Estates. of  Richard  Marriott,  they  prayed  that 
the  ilfaffer's  Report  might  be  confirmed,  and  that  he 
might  be  ordered  to  deUver  to  fitil  and^  French  the 
Deeds  and  Writings  which  were  deposited  with  the 
Marriotts,  and  also  the  Indenture  of  the  s6th  ef  March 
1802  'f  and  that  the  Costs  of  the  Petitioners, .  and  aU 
other  Parties,  might  be  taxed^  and  paid  out  of  the  Fonda 
arising  firom  the  Rents  and  Profits  of  the  Re^l  Efttatei 
et  ibe  Marriotts. 
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Mr.  Bdlf  and  Mr.  Alcock,  for  the  Petitionenk 

Mr.  Heald,  and  Mr«  Tempk,  for  the  Plaintiffs^  op- 
posed that  part  of  the  Prayer  of  the  Petition  which 
related  to  the  Costs. . 
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Hie  Vice-Chancbllor: — 
As  the  Term  of  Twenty  Years  was  not  expired  wheor-' 
the  Deeds  were  brought  into  the  MaUer^%  Office,  the 
Teafator-s  Estate  had  an  Interest  in  those  Deeds  at  that 
time,  and  they  were  therefore  properly  broaght  into"*^ 
Court  Hader  the  Decree^ 


A  Stranger  may  intervene  in  a  Cause  with  respect  to  - 
ft  claim  of  Interest  in  Property  which  the  Court  ha»' 
taken  under  its  protection;  as  upon  a  Petition  to  be^ 
examined  pro  interesse  suo,  or  to  be  at  liberty  to  bring  an  - 
Ejectment,  where  the  Court  had  appointed  a  Keceiver. '  * 

Hit  Homr  made  an  Order  for  the  delirery  of  the^ 
Deed8>  according  to  the  Prayer  of  the  Petition;  and 
directed  the  Costs  of  all  Parties,  under  the  former  Order^ 
as  well  as  under  the  present  Petition,  to  be  taxed,  ancU 
paid  out  of  the  Sum  (498/.  i7<.  3  d,)  in  Court. 


rSsf. 

€^  November. 

* ^ ' 

Biddings  will 
not  be  opened, 
even  in  a  Cre- 
ator's Suit,  upon 
an  advance  of 
350/.  upon 
5,300/. 


«ARSTOIfE  V.  EDWARDS. 

JjlH.  Harne  moved  to  open  Biddings  upon  an  Advance 
of  3SoL  upon  5,300  /.,  on  the  groimd  that  this  was 
a  Creditor's  Suit  and  .an  Insolvent  Estate ;  and  he  cite<]^ 
Brooks  T.  Swj^h  {a),  in  whkb  Case  the  Advance  was 
only  500/.  upon  1 0,000 /•;  and  WJdtit  y.  Wilson  {by, 
where  there  was  the  same  Advance  upon  the  same^ 
Sum,  *and  the  Motion  was  refused 'solely  because  the 
Report  had  been  confirmed.  In  the  two  cited  Cases  the 
Advance  was  only  5/.  per  Cent  upon  the  Purchase- 
flueney ;  here  it  was  6  )  /«  per  Cent  (c). 

(a)  3  Ves.  6c  B.  144.  (b)  14  Vea.  151. 

(f)  See  also  Ex  parte  Partmgtpn,  i  Ball  6c  Beatty,  109^ 
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The  Viee'ChanceUor  refused  the  Motion ;  saying,  it  is  i8ftt. 

tnie  the  Court  does 'not  confine  itself  to  a  particular  ''"^ — - 

rBJb^par  Cent,  altbongh  lo  Lper  Centis  a  sort of.general  <^amtonb 

mle*  .The  Cases  cited  establish,  that  where  an  Advance  Edwams. 
so  large  as  500/.  is  offerptd,  the  Court  will  act  iqK)nit, 
though  it  be  less  than  10  /.  per  Cent ;  but  in  this  Case 
^0/.  only  is  offered. 


CUST  V.  BOODR 


6th  November. 

^IR.  Koe  moved  that  the  Plea  and  Answer  of  A.  C.        Practice. 
Boode,  one  of  the  Defendants  in  this  Cause,  filed  on 
the  1st  day  of  November  instant,  might  be  taken  off  having  been  ob- 
ibe  Tile  for  Irregularity,  with  Costs  to  be  taxed.  tained  by  Plain- 

tiff to  take  a 
Demurrer  off  the 
On  the  8ih  of  October,  Boode  filed  a  Demurrer  to  Hie,  it  is  irre- 

fhe  Bill.    On  the  ist  of  November,  the  Plaintiff  moved  g«lar  if  4he  De- 
to  take  the  Demurrer  off  the  File,  on  the  ground  Chaf  il  ^^^a  Answer 
had  been  put  in  after  the  Defendant,  had  obtdtned  before  the  De- 
Ordera  for  time  to  answer.    The  Motion  was  granted;  ^^^^^ 
and,  on  the  same  day,  before  tiie  Demurrer  was  taken 
^ff,  or  even  the  Order  drawn  up,  the  Defendant  filed 
a  Plea  and  Answer,    in  this  stage  the  present  Motion 
^ma  made  by  the  Plaintiffs. 

.  Mr.  JKoe,  ia  support  of  &e  Motion,  insisted  that 
4bere  could  not  be  two  Defences  on  the  Files  of  the 
Coorl  at  the  same  time.;  and  dted  Curzon  y.  Lord 
IklaZoiicbXa). 

(a)  4  Swan^  185,* note  (4). 
c  3 


P2  CASES  IN  CHANCERY. 

i6«d.  Mr.  Hart,  contra : — 

The  mome&t  die  Order  is  pronounced  the  Demurrer 
p^  is  off  the  File ;  Lorimer  t»  LmmtrXb).    Can  the  Plainer 

Ppode.        tiff  complain  that  the  Defendant  saves  him  the  trouble 
and  expense  of  serving  the  Order? 

Mr.  Koe,  in  reply  :— 

This  Order  is  never  served,  but  is  taken  ito  the  Clerk 
in  Court^  and  he  takes  the  Demurrer  off  the  File. 

The  Vice-chancellor  said  that  the  Demurrer  was  not 
taken  off  the  File  by  the  mere  pronouncing  of  the  Order ; 
but  that  when  the  Order  is  drawn  up,  it  is  carried  to 
the  Clerk  in  Court,  who  withdraws  the  Demurrer,  an4 
usually  annexes  the  Order  to  it. 

In  order,  however,  to  save  unnecessary  expense,  the 
Vice-Chancellor  did  not  order  the  Plea  and  Answer  to 
be  taken  off  the  File,  but  directed  that  the  Defendant 
should  pay  the  Costs  of  the  Hotion,  and  that  the  Plef^ 
find  A^s^er  shonld  be  taken  as  if  regularly  filedt 
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BROOKFIELD  v.  BRADLEY.  6th  November. 


Upon  a  Sale  before  the  Maiier,  Two  Lots  were  pur- 

chaaed  by  A.  B.:.one  for  €56/.  and  the  other  for  oi  /.        _ 

^  .  Two  Lot! 

ordered  to  be 
Mr.  Gmrait  moved  to  ope»  tilie  Biddings^  oflfermg  an  re-sold  in  one. 

Advance  af  7p/.  for  the  fonncr  Lot,  and  30/.  for  die  ^^^"^  ^«  -^^- 
*  *  M  vaDce  onered 

ntter*  on  the  smaller 

Lot  was  not  suf- 

The  Vk^ChamtUi^  refiuKsd  to  make  the  Order  for  Se  Ae*^ojS^ 
the  second  Lot*  the  Advance  being  under  40/.;  but  ofthe  IMddings 
recommended  the  Party  moring  to  give  a  new  Notice  ^     ta\f\ 
of  Bfotion,  that  the  Biddinga  for  the  Two  Lots  might     ^^^   ^    '' 
be  opened,  and  that  a  Re<«ale  might  take  place  in  One 
liot,  upon  an  advance  of  too  I.  on  the  Two  Lots.    Thia 
would  remove  the  difficult;^  of  the  small  Advance  upon 
4he  eecond  Lot 

A  new  Notice  of  Motion  was  accordingly  given,  and 
the  Order  waa  made  for  a  Re-sale  in  one  Lot,  on  aa 
Advance  of  100  /, 


(tf)  Se  IFMs  it.  JMerfM,  4  Bro.  113. 
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CHRISTOPHER  WiELLMAN       -        -      Plaintiff; 

JOSEPH  BOWRING,   WILLIAM  WEAVER,  and 

i82«.  ELIZABETH   his   Wife,    JOHN    AXE,    MARY 

7th  November.       qENGE,  and  GEORGE  BOWRING  -  Defendants. 

^- ^ ' 

Construction.  1  HE  Plaintiff  claimed  to  be  absolutely  entitled  in 
Surrender.  Equity  to  a  Copyhold  Estate  of  the  Manor  of  Slope, 
The  ultimate  ^^  *®  County  of  Dorset.  His  Bill  prayed  that  Joeq^ 
Limitation  on  a  Bowring,  on  whom  thd  legal  Estate  had  descended, 
Co"^houL^^  might  be  declared  to  be  a  Trustee  for  his  benefit,  and  be 
de&ult  of  ap-  decreed  to  execute  such  Surrender  as  he  should  direct 
pointment,bein|^ 

namedExecutoii  According  to  the  Customs  of  the  Manor  of  Slope, 
or  Administra-  no  Tenant  can  be  admitted  to  an  express  Estate  of 
SeroftS""  Inheritance.  The  largest  Estate  to  which  Tenants 
the  Custom  of  are  ever  admitted,  is  to  Two  f6r  their  joint  Lives 
the  Manor  not  ^nd  the  Life  of  the  longest  liver  of  them.  But  any 
nimtotoany'  Tenant  admitted  for  his  Life  has  a  power  to  nomi- 
larger  Estate  nate  One  or  Two  Persons  to  succeed  him,  ^  jointly  and 
JhSb^iJtliVS  wiccessively,"  as  Tenant  or  Tenants ;  and  that  right  of 
and  Uie  Life  of  nomination  may  be  exercised  either  by  Surrender  in 
the  Survivor,  q^j^  Court,  or  out  of  Court,  by  Writing  executed  in 
or  Administra-  ^^  presence,  of  Two  Tenants  of  the  Manpr,  who  must 
tors  are  not         attest  the  same;  and  the  form  of  such  Surrender  or 

Trustees  n>r  the  jf  omination  is  to  the  Surrenderee  or  Nominee  *'  and  his 
Customary  neir. 
Qiuere,  Whe-  Assigns  for  ever  i"  or  if  Two,  to  them ''  and  their  Assigns 

ther  the  A^mT  for  ever.*'  A  nomination  of  this  kind  need  not  be  prC'^ 
nistrators  shall  ii«  ^    ^   t     -mr  t      ^ 

EoTd  for  their"     >ented  to  the  Steward  of  the  Manor,  or  at  the  Court, 

own  iseneiit  or  before  the  Nominee  applies  to  be  admitted.    It  was  also 

^ene^  Kin>  ^®S®^  to  be  a  Custom  of  the  Manor,  that  a  Surrenderee, 

/yt/gC^itT:^  fj^J^  ZZ  '^^^^''^  ^®  ^*®  himself  been  admitted,  may  surrender  in 

^^  y^2^  A^  /t£.^  favour  of  another  Person,  who  is  entitled  to  be  admitted 

e/  /it^A^  ,   Ct  ^        although  the  original  Surrenderee  has  never  been  adwt* 
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ted,  provided  he  pays  the  double  Fine.  Where  thei;e 
has  been  no  Surrender  or  Nomination,  the  Heir  at  Law 
of  the  last  Tenant  is  entitled  to  be  admitted,  subject, 
iioweyer,  to  the  right  of  the  Widow  to  the  Estate  during 
her  Widowhood.  The  Fine  payable  by  a  Widow  on 
Admittance,  is  one  Penny ;  that  payable  by  the  Heir  at 
Law  or  Nominee,  in  respect  of  the  Estate  in  question, 
jo7.         ' 


9$ 

i8is. 
* 1.— ^ 

Wellmav 

V. 
BOWRING 

and  Qthera» ' 


In  1764,  Joseph  Bryant  was  entitled  to  the  Estate 
BOW  claimed  by  the  Plaintiff.  On  the  13th  July 
1764,  in  consideration  of  his  intended  Marriage  with 
Elizabeth  Welbnan,  he  surrendered  this  Estate  into 
the  hands  of  Two  of  the  customary  Tenants  of 
^e  Manor,  according  to  the  Custom  thereof,  to  the 
4ise  of  Benfamin  Wettman  igod  John  Bowring,  for 
their  'liyes,  and  the  life  of  the  Survivor  of  them, 
and  of  their  Assigns  for  ever,  according  to  the  Custom 
of  the  Manor,  tq^on  Trust,  to  stand  possessed  thereof 
in  Trust,  after  the  Marriage,  to  permit  Bryant  to  re- 
ceive the  Rents  and  Profits  to  his  own  use,  during  liis 
life ;  and  after  his  decease,  in  Trust  to  permit  £•  Well- 
man  to  receive  the  Rents. and  Profits  during  her  life ; 
ftnd,  after  their  decease,  upon  Trust,  to  surrender  the 
iNune  to  the  use  of  such  one  or  two  Children  of  the  said 
Marriage  as  Bryant  and  his  Wife,  or  the  Survivor, 
ahould  appoint;  and,  in  default  of  appointment,  upon 
Trust,  for  such  one  or  two  Cl^ldren  absolutely ;  and,  in 
.case  there  should  be  no  such  Issue,  then  upon*  Trust, 
within  two  calendar  Months  next  after  the  decease  of 
the  Survivor  of 'Bryant  and  his  Wife,  to  surrender  the 
Estate  to  the  use  of  such  Person  and  Persons,  for  the 
T«m  of  his,  her,  or  their  life  or  Lives,  and  of  his,  her, 
or  their  Assigns,  for  ever,  as  Bryant  should,  by  any 
W«ti»g,  or  by  hi»  Iwt  Will  aud  Testament,  kx^QnUbi 


>6 

' . ' 

Wbllmak 

bowRlKO 

Mud  Others. 
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and  mttested  reapeetiysly  as  tharein  mentioiied,  noniiitte 
or  ap{x>int ;  and,  for  want  of  sach  nomiiiation  or  appoint*- 
menty  upfm  Tnui,  to  narender  to  the  um  of  theBxemtan 
or  Adtninkhaton  of  Brjrant,  if  not  exceetUng  Two,  for  the 
Tirm  of  their  livoi,  and  of  their  Assigns,  for  ever;  bsU 
if  he  should  leave  more  than  two  Executors,  or  AdtfdmttrO' 
tion  to  him  should  be  granted  to  more  than  Two,  then  to 
the  use  of  the  Two  that  should  be  first  named  in  his  Will 
as  his  Executors,  or,  in  the  Administration,  as  his  Adm^ 
nisiratorspfor  the  Term  of  their  Lives,  and  of  the  Life  of 
the  longest  Liver  of  them,  andofhis  or  her  Assigns,for  ever. 
The  Deed  by  which  these  naes  were  declared^  contained 
a  Power  tot  the  EEiisband  and  Wife,  at  any  time  during 
their  joint  Lively  with  the  Consent  of  the  Trustees^  or 
of  the  SmriTor  of  them,  or  of  the  Executors  or  Adminis- 
tratore  of  such  Survivor,  to  revoke  the  Surrender,  and  to 
diiqwse  of  the  Premises,  as  they  should,  with  the  like 
Consent^  think  fit.  This  Surrender  was  duly  executed,  but 
the  Trustees  were  not  regularly  admitted  to  the  Estate. 


The  Marriage,  between  the  Parties  was  shortly  after'- 
wards  solemnized.*^There  never  was  any  Issue  of  this 
Marriage.  In  the  year  1 779,  Bryant  died  intestate,  and 
without  having  made  any  Appointment  or  Nomination 
inpursuftBoe  of  the  power  reserved  to  him,  and  without 
having  in  any  mamaer.  revokM  the  uses  of  the  Settle^ 
ment,  leaving  Elizabeth  Bryant,  his  Widow,  and  John 
Bowring,  since  deceased.  Son  of  John  Boufring,  the 
.Trustee  of  the  Settlement,  his  Nephew  and  Heir  at  Law, 
and  Heir  aoeording  t6  the  Custom  of  the  Manor,  him  sur- 
viving. Soon  after  JSrycnf  s  death,  his  Widow  obtained 
Letters  of  AdministraAion  of  his  Personal  Estate,  and 
she  called  upon  the  Trustees  to  surrender  the  Estate  to 
bsr,  aoGordmg  to  the  Provisions  of  that  Settlement ;  and 
amy,  aMiOugh  they  bad  not  thenuirivts  been  regularly 
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idvitted,  yet  ii  being.  sO^poMd  that  they  weve  regular 
in  so  doiagy  at  a  Coart  htMtn  fbr  die  Manor  on  tbe 
aoih  of  June  1782,  abaolutely  aunendeved  the  Estate  to 
ber  aad  her  Aasigos  for  erer,  aecording  to  the  Cttstom 
(d  die  Manor. 

Mrs.  Bryant  was  thereupon^  at  the  same  Coart|  ad*> 
mitted  to  hold  the  Estate  for  the  term  of  her  Life, 
according  to  the  Custom  of  the  Manor.  Her  Admission 
was  in  the  following  form ;  '^  To  this  Court  came  £/t- 
xabeth  Bryant  J  Widow  and  Administratrix  of  all  and 
singular  the  Goods  and  Chattels  of  /.  £rya;t/«  Jber  late 
Husband,  deceased^  and  took  of  the  Lord^  by  the  deli* 
▼ery  of  the  Steward,  All,  (cc.  by  virtue  of  a  certain  Sur- 
render to  her  thereof  made  by  B.  Wellman  and  Johfi 
Bawring,  bearing  even  date  herewith ;  To  hold  the  said 
Premises  unto  the  said  E.  Bryant  for  the  term  of  her 
life,  according  to  the  Custom  of  the  said  Manor,  under 
the  Rent,  Duties  and  Services  accustomed  for  the  same ; 
and  for  such  Estate  90  to  be  had  in  the  Premises,  the 
said  Efizoiefi  Bryant  gave  to  the  Lord,  for  a  Fine,  10/. 
and  was  admitted  Tenant,  but  her  Fealty  was  dispensed 
with.*' 

Aficotd«ng  to  tbe  form  of  this  Admission,  Mrs*  Bryant 
was  entitled  to  the  absolnte  Property  in  the  Premises, 
and  bad  fidl  power  to  dispose  thereof,  the  form  of  her 
Admission  being  that  dsed  by  the  CusUhu  of  the  Manor 
to  give  the  longest  and  most  absolute  Property  in  Lands 
held  of  that  Manor.  After  her  Admittance,  she  nomi* 
oated  Betffomim  WeUmaup  and  Ben^mJA  Wettman  the 
yonng^yhiaSon,  to  be  admitted  to  the  Estate  upon  her 
decease*  She  herself  oontinued  in  Possession  of  Ae 
£state  nntB  the  tan^  of  her  death.  In  1803  ^^  ^^d ; 
having  paid  all  her  Husband's  Debts ;  bo  that  since  her 
death  no  one  had  administered  to  his  Estate, 


27 
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WSLXMAK 
BOWRIKO 

and  otheiVb 


Bergamn  Wettman  the  elder  having  died  in  Mrs; 
Bryant^  Lifetime,  B,  Wellman  the  younger,  upon  hes 
death,  became  entitled  absolutely  to  the  Estate  under 
her  Nomination.    Accordingly,  on  the  8th  of  Augufit 
i8o3»  he  was  admitted  Tenant  of  the  Estate  for  his  Life^ 
according  to  the  Custom  of  the  Manor,  and  paid  to  the 
Lord  the  customary  Fine  of  lo/.     He  continued  in 
Possession  of  the  Estate  until  his  death.    In  1806  he 
died,  having  duly  nominated,  according  to  the  Custom 
of  the  Manor,  his  Son,  Hugh  Wellman^  to  be  adbaitted 
Tenant  upon  his  death ;  but  after  his  death,  his  Widow 
was  admitted  for  her  Widow's  Estate.    Hugh  Wellnum 
died  in  her  Lifetime,  leaving  the  Plaintiff,  his  Brother 
and  Heir  at  Law,  and  Heir  according  to  the  Custom  of 
the  Manor.  The  Plaintiff  was  also  the  eldest  Son  and 
Heir  at  Law,  and  Heir  according  to  the  Custom  of  the 
Manor,  of  B.  Wellnum  the  younger.     In  1813,  the 
Widow  of  B.  Wellfnaniiie  younger  died|  and  the  Plain- 
tiff thereupon  was,  at  a  Court  Baron  held  for  the  Manor 
on  the  gth  of  June  1813,  duly  admitted  to  the  Estate 
for  his  Life,  according  to  the  Custom  of  the  Manor,  as 
eldest  Son  and  Heir  at  Law,  or  customary  Heir  of  JBeit- 
jandn  Wellman  the  younger,  and  as  eldest  Brother  and 
Heir  of  Hugh  Wellman.     This  Admission  was  in  the 
following  form :  ''  To  this  Court  cometh  Christopher 
Wellman,  of  Brntol,  in  the  County  of  Somerset,  eldest 
Son .  and  Heir  at  Law  or  customary  Heir  of  Bergamin^ 
WeUman,  deceased,  and  also  eldest  Brother  and  Heir 
x>(Hugh  Wellman,  deceased,  who  was  Heir  and  Nominee 
of  the  said  Bergamin  Wellman,  and  who  died  an  Infan^ 
and  claimeth  to  hold,  for  the  term  of  his  Life,  All,  &c.. 
l)y  virtue  of  being  the  eldest  Son  and  customary  Heir 
iof  the  said  B.  Wellman,  deceased,  and  of  being  the 
eldest  Son  and  customary  Heir  of  the  said  Hugh  WM- 
pum,  also  deceased,  the  Nominee  of  the  said  B.  Wellman, 
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•ad  wbo  died  an  Infant,  unadmitted  and  incapable  of 

making  any  act. to  dispose  thereof  according  to  the' 

■aid Manor;  And  the  said  Chriitopher  Wettman  prayeth  • 

to  be  admitted  as  Tenant  thereto ;  To  whom  the  Lord 

of  the  Manor  doth  here»  in  fuU  Court,  grant  Seisin 

thereof  by  the  Rod ;  To  Hold  the  said  Premises  unto  the 

said  Ckmi^het  Wellman  for  his  Life,  according  to  the 

Custom  of  the  said  Manor,  under  the  yearly  Rent  of 

4«.  4<2.  and  all  Heriots,  Dues,  Duties  and  Services  of 

right  due  and  accustomed  to  the  Lord  of  the  said  Manor 

for  the  same;   and  the  said  Christopher  Wettman,  tor 

such  his  Estate  in  the  said  Premises,  gave  to  the  liord 

of  the  said  Manor,  for  a  Fine,  the  Sum  of  io7.  but  lu» 

Fealty  is  respited/' 


ay 

Wbllmait 

V. 

Bowrikq: 
and  othert. 


It  was  not  discovered^  until  a  short  time  before 
this  Bill  was  filed,  that  Benjamin  Wettman  and  J^  JBoich 
ring  had  not  been  regularly  admitted  before  the 
Surrender  to  Mrs.  Bryant  in  the  year  1782,  and  that 
the  Surrender  then  made  was  inoperative  as  to 
the  legal  Estate,  which  had  remained  in  J.  Bryant, 
until  his  death,  and  upon  his  death  descended  to 
JchnBowring,  as  his  Nephew  and  Heir  at  Law  and 
customary  Heir*  Jo9eph  Bowringf  the  Defendant,  waa 
the  Heir  at  Law,  and  Heir  according  to  the  Custom  of 
the  Manor,  not  only  of  John  Bowring  the  Trustee 
named  in  the  Settlement^  but  also  of  Jasq^h  Bryant 
theSetdor. 


•  JoKjA  Bowringf  and  the  other  Defendants,  weire  the 
aext  of  Kin  of  Joseph  Bryant* 


Some  time  before  the  Bill  was  filed,  Joseph  Bow^ 
fing  brought  an  Action  of  Ejectment  against  the 
Tenant  in  Possession  of  the  Estate  under  the  Plaintiff;. 


so 


W£LLMAN 
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and  the  J^e  wbd  tried  the  Action  being  ^  opiBibn 
that  the  legd  Estate  was  vested  in  Jimph  Bmoringi  the 
JfUry  found  a  Terdict  in  his  ftttottr. 

The  Plaintiff  insisted  by  his  Bill,  that  it  was  intended 
by  Bfyani  and  all  the  Parties  to  the  Settlement,  that 
the  whole  interest  in  the  Pl'emises^  subject  to  the  LiJTe 
Estate  thereby  Created,  and  ui  the  event  of  there  being 
no  Children  of  the  Marriage  or  other  appointment  by 
Bryant,  should  be  enjoyed  by  his  Administrators  or 
Executors  for  their  own  use  and  benei&t ;  and  that  it  wa» 
in  consequence  of  this  intention  that  Bryant  abstained 
from  making  any  other  Disposition  of  the  ultimate 
interest  in  his  Estate,  though  he  was  entitled  to  do 
so  by  the  Settlements  He  also  insisted  on  various 
acts  by  which  the  Defendant  Joseph  JBotmitg,  as  weU  as 
John  Bowring  the  younger,  through  whom  he  claimed, 
and  all  the  other  Defendants,  had  repeatedly  admittedy 
that  they  had  no  Claim  to,  or  beneficial  Interest  in,  the 
Premises ;  aud  on  the  fact,  that  John  Bowring  and  thcf 
Defendants,  though  they  well  knew,  long  before  the  yeai^ 
1808,  that  Mrs.  Bryant  was  act  admitted  to  the  Premiseft 
for  her  Widow's  Estate,  yet  never  attempted  to  have  it 
secured  for  their  benefit,  or  made  any  claim  hereto 
until  after  Mrs.  BryanVa  death;  when  Joseph  Bowring f 
in  Hilary  Term  1808  (supposii^  that  the  legal  Estate 
was  vested  in  the  Persons  claimiug  under  Mrs^  Bryant) 
filed  his  Bill  in  this  Court,  prUying,  that  the  Premises 
might  be  surrendered  to  him,  and  that,  if  the  Court 
should  be  of  opinion  that  Bryanfu  next  of  Kin  were  en- 
titled upon  his  decease  to  the  Premises,  then  a  Surrender 
might  be  executed  to  such  next  of  Kin ;  but  that,  having 
ktely  discovered  the  defect  in  the  supposed  wBtnt  of  the 
Admission  of  >JB.  Wtllman  and  John  Bowling,  he  had 
abandoned  that  Suit,  and  proceeded  in  the  Ejectment. 
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The  Flainttf  also  msiftted,  tiiat  if  tfie  aext  of  Kin  of 
Joapk  Bryant  kad  ^obj  Interesl  in  the  Preauaes^  he^  in 
Bight  of  Mts;  Bryant,  the  Widow  of  J.  Bryant,  was 
entitled  to  one  moiety  thereof. 

The  Bill  therefore  prayed,  that  Jasqfh  Bo/writ^  might 
he  declared  a  Tini^tee  of  the  Premises  for  the  Plaintiff; 
and  m%ht  be  deoveed  to  exedute  a  propet  Surrender 
thereof  to  him.;  (at,  if  the  Court  should  be  of  opuuoa 
that  Bryant^n  next  of  Kin  bad  any  Interest  in  the  Pre* 
miiesy  then  that  the  Plaintiff*  m^t  be  declared  enticed 
to  all  soeh  Interest  as  Mrs.  Bryant  had  th^vin^  and  that. 
Joseph  Bawring  might  be  restrained  from  procee^ttng  in 
the  Action  of  Ejectment. 

The  Defendant  /osepA  Bowring,  by  his  Answer^ 
inusted,  that  Mrs«  Bryant  acquired,  by  her  Admissiod/ 
an  Estate  for  her  Life  only,  aa  the  Widow  of  her  late 
Husband,  and  not  the  absolute  Property  in  the  Pre* 
mises^  aMiongk  the  form  of  her  admission  was  the  fonn 
used  by  Ae  Custom  of  the  Manor  to  confer  the  hrgesl 
and  most  absolute  Property  in  the  Premises:  And 
tfiaty  upon  Ae  death  of  John  Bawring,  who  was  the 
customary  Hdbr  of  Joicpi  Bryant,  its  well  the  equi- 
table^ as  tiie  legal  Estate  in  the  Premises,  became,  and 
still  was,  Tested  in  him  (Josqfh  Bowring)  absolutely^ 
and  noisuhgect  to  the  Trusts  in  the  Bill  mentioned,  or 
to  any  o&er  Tinst ;  and  that  neither  the  beneficial  nor 
kgal  Interest  which  Bryant  had  in  the  Premises,  was 
efiectoally  bound  or  disposed  of  by  the  Settlement  of 
July  1 764 ;  and  that  Bryant  did  not,  by  such  Settlement^ 
or  by  any  other  means,  effectually  nominate  or  designate 
^  Persons  who  were  to  have  the  b»efit  of,  or  to  be 
admitted  to  the  Premises  after  his  death ;  and  he  submit^ 
ied  that,  if  the  Settlement  was  effectual  to  vest  in  the 
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Trustees  any  equitable  or  beneficial  Interest  in  the  Pre*' 
mises,  he,  as  Heir  at  Law  of  Bryant,  was,  under  thai 
Settlement,  entitled  to  the  Entirety  of  the  Premises ;  or 
that,  as  one  of  Bryant^s  next  of  Kin,  he  was  entitled 
to  a  Share  thereof  jointly  with  the  other  Defendants. 


The  other  Defendants,  by  their  Answer,  submitted 
that,  upon  Bryant*9  death,  the  Property  (subject  to  the 
Estate  limited  by  the  Settlement  to  Mrs.  Bryant  for  her 
life)  descended^   according    to  the  Custom   of  the 
Manor,  to  tbem  and  the  rest  of  ^r^aii^'s  next  of  Kin, 
or  became  Tested,  under  the  Settlement,  in  the  Admi^ 
nistnitrix,   for  their  benefit;   and  that  Mrs.  Bryant 
had  no  right  to  make  any  Nomination  and  App*oint« 
ment  of  the  Estate;  and  that  the  Plaintiff  did  not  by 
the  several  Surrenders  and  Admissions  in  the  Bill  men- 
tionedi  or  by  any  other  means,  become  entitled  to  any 
legal  interest  in  the  Premises,  or  if  he  didy  that  he  was 
a  Trustee  thereof  for  the  next  of  ELin.    And  they  also 
submitted,  that,  according  to  the  true  intent  and  mean* 
ing  of  the  Settlement  and  the  Custom  of  the  Manor,  ^ 
the  Limitation  contained  in  the  Settlement,  was  in- 
tended  to  be  a  Limitation  for  the  execution  of  the 
Trusts  of  Bryant's  Will,  if  he  should  make  any,  and,  if 
not,  for  the  benefit  of  his  Children,  or  other  next  of 
Kin,  who,  according  to  the  Custom  of  the  Manor,  would 
otherwise  have  been  entitled  to  the  Premises.  And  the 
Defendants,  George   Bowring,   William  Weaver,   and 
Elizabeth  his  Wife,  in  her  right,  and  Mary  Genge,  as 
Three  of  the  next  of  Kin  of  Bryant,  and  the  Defendant, 
John  Axe,  as  the  Representative  of  Jane  his  late  Wife, 
another  of  such  next  of  Kin^  claimed  four  fifth  parts  of 
the  Premises,  and  of  the  Rents  and  Profits  thereof^ 
since  Mrs..  Bryant'n  deaths 
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It  was  proved  by  evidence  on  behalf  of  the  PlaintiflP^ 
that  Mrs.  Bryant,  upon  the  Premises  being  surrendered 
to  her  by  theTrusteeSydidinfactpay  the  Fine  due  upon 
their  Admission,  as  well  as  upon  her  own. 

The  Ejectment  mentioned  in  the  Pleadings  was  first 
tried  at  the  Summer  Assizes  for  the  County  of  Dorset, 
in  the  Year  1816,  when  the  Plaintiff  was  nonsuited  ; 
but  the  learned  Judge  who  tried  the  Action  gave  the 
Lessor  of  the  Plaintiff  leave  to  move  to  set  the  Nonsuit 
aside ;  and  a  Rule  Nisi  having  been  obtained  for  that 
purpose,  it  was  made  absolute  in  Hilary  Term  1817. 
The  Action  having  again  come  on  for  Trial,  at  the  foU 
lowing  Spring  Assizes  for  the  County  of  Dorset,  a  Ver- 
dict was  found  for  the  Lessor  of  the  Plaintiff. 
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The  Cause  now  came  on  to  be  heard. 

Mr.  Wifigfield,  and  Mr.  Preston,  for  the  Plaintiff:— 

This  Estate  is  a  Fee  Simple,  by  way  of  perpetual 
Renewal,  and  the  legal  Estate  in  this  Copyhold  is, 
according  to  the  last  decision  at  Law,  in  the  Defendant 
Joseph  Bowring.  By  the  Custom  of  the  Manor,  the 
Parties  who  make  the  Surrender  are  to  designate  the 
Person  who  is  to  take.  Why  is  it  not  a  good  designa- 
tion to  say,  **  I  leave  the  Estate  to.  the  Person  who  is 
my  personal'  Representative  V*  It  may  be  said  that 
this  is  a  conversion  into  personal  .Estate.  But  that 
argument  cannot  be  raised,  because  these  are  words  of 
description  and  not  of  limitation ;  and  therefore  the 
Person  who  fills  the  description  is  to  take  the  Estate 
beneficially,  and  independent  of  any  Trust.  There  is 
no  intention  that  the  Persons  here  described  were  to 
take  the  Estate  in  the  character  of  Executors  or  Admi* 
nistrators,  for  the   words  are  not  to  ^'the  ExecutQrs 

Vol.  1.  D 


34 

^ , ' 

Wkllmam 

V, 
BOWRINO 

and  others. 


CASES  IN  CHANCERY. 

and  AdministratotB/'  but  *^  to  the  two  that  should  be 
Jitst  named ;''  thetefore,  it  is  quite  obvious  that  the  Party 
here  designated  as  Executor  was  not  meant  to  take  as 
such,  so  as  to  make  the  Estate  part  of  the  Settlor's 
Assets.  CroniTier's  Case(a>;  Spark  v.  Spark  (Ji)\  Evans 
V.  Charles  (c) ;  Sanders  v.  Franks  (d).  In  the  last  Case, 
theCKft  was  *^  to  the  Executors  and  Administmtors,  to  and 
for  his,  her,  or  their  own  use  and  benefit ;"  and  the  words 
**  to  and  lor  his,  her,  or  their  own  use  and  benefit,"  formed 
the  ground  of  the  Decision.  Here  too  the  Settlor  does 
not  stop  at  the  words  **  Executors  or  Administrators,** 
but  adds,  "  and  their  Assigns  for  ever,"  which  are 
equivalent  to  the  words  which  formed  the  ground  of 
Decision  in  the  former  Case,  and  show  that  the  Execu* 
tors  and  Administrators  were  to  have  a  power  of  Aliena- 
tion. It  is  quite  clear,  therefore,  from  the  context  of 
this  Settlement,  that  Bryant  did  not  intend  to  select 
Executors,  as  Executors ;  but  that  they  should  take  the 
Estate  for  their  own  benefit. 


Mr.  St^den,  and  Mr.  James  Stephen,  for  the  Defend- 
ant Joseph  Botmng : — 

It  is  admitted  that  this  Estate  is  quasi  an  Estate  of 
Inheritance ;  and  that,  if  not  otherwise  disposed  of,  we 
are  entitled.  Indeed,  it  is  quite  settled  that  this  mode 
(bf  Limitation  does  create  an  Estate  of  Inheritance. 
The  Tenant  may  cut  Timber,  and  has  all  the  privileges 
ef  a  Tenant  in  Fee.  The  Courts  incline  to  hold,  upon 
the  slightest  expression,  that  the  Heir  is  entitled  to  tlie 
exclusion  of  all  other  Persons ;  therefore,  if  there  had 
been  no  Specialty  against  our  Title,  we  should  have 
teken  as  Heir  at  Law.  The  Parties  might  have  limited 
the  Estate  to  themselves,  without  limiting  it  to  two 


(a)  Dyer,  309  a. 
(r)  1  Anstr.  138. 


(b)  Cro.  Elis.  666.  &  840* 
((/;  2  Madd.  147. 
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Trustees ;  but  their  intention  was  to  place  the  Estate 
tbronghont  in  T^siees  :.  the  intention  of  the  Partieft 
was,  in  order  that  they  might  have  Trustees  on  whom 
they  could  rely  until  some  Person  became  absolutely 
sntitledy  that  their  own  Executors  ^ould  be  Trus- 
tees. The  question  is,  who  is  entitled  to  the  equitable 
Interest;  not  whether  the  Executors  take  b»  peninM 
datgnata,  but  whether  they  take  for  their  own  benefit 
or  not.  It  is  quite  clear,  that  where  Property  is  gtyen 
to  the  personal  Representatives  of  any  Person,  that  they 
do  not  take  for  their  own  benefit,  but  as  Trustees  (r X 
The  Case  of  RifJey  v,  Watermrth  (/)  decided  that  it 
was  impossible  that  Executors  should  take  any  interest 
in  the  character  of  Executors  which  is  not  liable  to 
Debts  and  Di^ribution ;  and  there  the  Will  was  not 
executed  so  as  to  pass  the  Estate  itself.  There  waa 
a  Case  mentioned  there,  as  to  this  difficulty  which  arose 
upon  a  Disposition  of  Stock  by  an  unattested  WilL 
Though  all  the  Acts  require  that  a  Will  disjposing  of 
Stock  should  be  attested  by  Two  Witnesses,  yet  it  was 
held,  that,  if  the  Will. was  not  so  attested,  the  Executors 
must  hold  it  for  the  Persons  for  whom  the  Testator 
intended  it. 

The  case  of  Executors  taking  as  special  Occupants, 
and  yet  holding  the  land  as  Assets,  before  the  Statute 
of  2  Geo.  II.,  still  further  supports  this  position.  The 
Authorities  for  this  are  Westfaling  v.  Westfaling  (g), 
DukeofDewm  v.  Kinton  (A),  WilUams  Y.Jehfll  (i). 

Evam  V.  Charles^  which  has  been  cited  for  the  Plainer 
tifl^  has  been  doubted  repeatedly,  and  has  been  denied 

Cr)  Leoo.  239.    Bridge  v.  AbMt,  ^  Bro.  294. 
(/)  7  Ves.  435.  {g)  3  Atk.  466. 

(i)  2  Vem.  719 ;  2  P.  W.  381.    This  Case  is  reported  by 
P.  W.  aoder  the  name  of  Duke  of  Devon  v.  4tkim> 
0)  %  Ves,  681, 
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by  the  Lard  Chancellor;  besides,  the  Funds  in  tiiat 
Case  belonged  to  third  Persons.  In  Sanders  y.  Frardcs, 
the*  Judgment  turned  upon  the  words  **  to  and  for  his, 
her,  and  their  own  use  and  benefit/'  which  are  not 
-found  in  this  Case.. 


-  It  was  admitted  for  the  Plaintiff,,  diat  the  reasoa 
why  the  two  first  Executors  were  to  take,  was,  not 
because  the  Settlor  had  any  affection  for  those  who 
might  be  first  named,  but  because  the  custom  did 
not  enable  him  to  give  it  to  more  than  two.  It  cannot 
be  supposed  that  the  Settlor  intended  a  provision  for 
Persons  over  the  appointment  of  whom  he  had  no 
control.  .  The  Administrator  is  the  nominee  of  the  Or- 
dinary, not  of  the  Intestate.  The  Settlor  could  not 
control  the. way  in  which  the  Eoelesiasticar Court 
might  ohoose  to  state  these  persons  as  Administrators. 
If  Administration  had  been  granted  to  Creditors,  then 
the  two  first  named  would  have  taken  as  Purchasers, 
for  their  own  benefit,  and  to  the  exclusion  of  the  other 
Creditors.  Suppose  that  Bryant  had  made  a  Will; 
appointing  four  fixficutors,  and  that  the  two  first  named 
died  in  his  lifetime,  there  would  have  been  a  forfeiture 
to  the  Lord  for  want  of  a  Tenant ;  a  risk  to  which  it 
cannot  be  supposed  that  he  meant  to  expose  his  Estate. 


Tt  has  been  suggested,  that  the  intention  to  give 
beneficially  arose  from  the  anticipation,  that,  in  the  event 
of  intestacy,  the  Husband  and  Wife  would  be  entitled 
to. represent  each  other;  and  that,  therefore,  ibis  was 
but  a  mode  of.  indirectly  giving  the  Estate  to  them  in 
that  event.  That  this  could  not  be  the  intention  is  evi- 
dent firom  the  frame  of  the  Settlement ;  for  the  Surrender 
to  the  Executors  or  Administrators  is  not  directed  ta 
be  made  until  two  months^  afker  the  decease  of  the  Sur- 
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^vor  of  the  Husband  and  Wife ;  and  besides,  an  Estate . 
for  life  is  given  to  the  Wife  if  she  surrives,  which 
implies  that  nothing  further  is  intended  for  her. 

It  appears  that  the  (xamers  of  the  Settlement  sup- 
posed, that,  upon  the  death  of  the  Survivor  of  the  Trus- 
tees, his  Executors  would  be  entitled,  by  the  Custom 
of  the  Manor,  to  have. their  names  on  the  Kolls ;  for  it 
is  the  consent  of  the  Executors,  not  of  the  Heir  of  the 
surviving  Trustee,  that  is  required  to  enable  Bryant  and 
his  Wife  to  revoke  the  uses  of  the  Settlement,  and  to 
make  a  new  Disposition  of  the  Estate.  And  if  they 
supposed  that  the  l&ecutors  of  the  surviving  Trustee 
would  by  the  Custom  be  entitled  to  have  their  names 
on  the  Rolls,  it  may  be  fairly  inferred  that  they  intended 
the  Estate  to  revert  to  its  jancient  line  of  descent.  Now 
the  Plaintiff's  claim  rests  on  the  supposed  intention  of 
the  Settlor  to  divert  this  Property  from  the  regular 
course  of  descent  But  what  motive  could  there  be  to 
alter  the  descendible  quality  of  this  Estate? 

There  is  another  ground  that  may  he  taken ;  that  this 
Limitation  operates  only  in  Equity,  and  gives  the  other 
Party  no  Equity  whatever  to  come  against  the  Party 
who  has  the  legal  Estate ;  for  the  Limitation  is  merely 
voluntary.  Sutton  v.  Chetwynd(k).  A  Limitation  to 
Executors  and  Administrators  must  include  Strangers 
to  the  consideration  of  the  Settlement  And  if  a  Stran- 
ger come  for  the  execution  of  a  Covenant,  the  Answer 
is,  that  being  A  Stranger  to  the  Consideration^  he  cannot 
call  upon  the  Court  for  the  legal  Estate. 

The  Vice-C!hancellob. 
This  is  a  mere  case  of  intention  upon  the  constructioa 
of  the  Settlement.    There  is  here  no  question  that  the 

(X:)  3Mcr.^49. 
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Admimstn^trix  was  a  penona  dtsignata,  with  apt  wordar 
of  LimitatioDy  according  to  the  nature  of  the  Property, 
and  was  entijtled  to  take  the  Copyhold  as  a  Purchaser* 

The  real  question  in  the  Cause  is,  whether  the 
Husband  intended  that  the  Administratrix  should  take 
the  Copyhold  beneficially,  or  as  a  Trustee.  A  Trust 
may  be  either  expressed  or  implied.  There  is  clearly 
here  no  Trust  expressed.  Nor  is  there  any  thing  in  this 
Settlement  from  which  a  Trust  can  be  implied^  unless  it 
can  be  maintained  that  the  Copyhold  is  given,  not  to 
the  Persons  of  the  Executors  or  Administrators,  but  to 
their  Office.  But  if  this  cbuld  be  maintained  it  would 
not  benefit  the  Defendanjt  m  his  character  of  Copyhold 
Heir.  It  might  benefit  him  in  his  character  of  one  of 
the  Testator'^  next  of  Kin.  But  before  I  can  consider 
the  Claim  of  the  next  of  Kin,  I  must  know  that  I  have 
before  me  aU  the  Persons,  who,  being  next  of  Kin,  aro 
entitled  to  be  heard  upon  this  question. 

All  therefore  I  can  do  at  present  is,  to  declare  thftt  the 
Defendant  Joseph  Boioring^  as  the  Copyhold  Heir  of 
Josfph  Bryant  the  Husband,  was  a  Trustee  of  the  legal 
Estate  for  the  Widow  as  Administxjalrix  of  her  Hus- 
Ipand;  and  to  refer  it  to  the  Ma$ter  to  inquire,  who  are 
the  next  of  Kin;  and  to  reserve  the  consideration  of 
all  further  directions  until  after  the  Master  shall  have 
made  his  Report 
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The  Plaintiff  filed  his  Bill  against  the  Defendant.  8„^ctTf?sliit 

his  Brother^  praying  tiliaC  aDeed,  to  which  he  claimed  lias  been  dis- 

to  beentifleci^  might  be  delivered  up  to  him.  posed  of  outof 

^  '^  Court,  the  Court 

will  not  hear  the 
After  the  Suit  was  ripe  for  heuing^  the  Defendant  Cause  merely  for 

purchased  of  the  Plaintiff  ihat  TiUe  under  wluoh  he  ^^^^^^^c^i 
1-     j^u    T\    J  disposmgof-the 

damiied  the  Deed.  i^osts. 

The  Cause  was  now  called  on  to  be  heard. 

Mr.  Sugdehj  for  the  Defendant,  stated  these  Acts  to 
the  Court,  and  wished  die  Caiise  now  to  be  heard,  for 
Jibe  purpose  of  detenmning  the  question  of  Costs  of 
iUeSuit 

The  Counsel  on  the  other  aide  admitted  the  facts, 
and  \rece  also  desirous  that  the  Cause  should  be  heaid 
for  that  pnqpose. 

The  VlCE-CuANCBtLOB  :— 

The  Court  entertains  the  subject  of  Costs  only  fts 
inctdeutal  to  (he  aubjecl  of  the  Suit  When,  out  of 
Court,  the  Parties  ^Hspoae  of  die  aubject  of  the  Suit, 
they  must  dispose  of  the  Costs  also.  The  Court  wiU 
not  hear  the  Cause  for  that  purpose^ 


»4 
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fl.u  J^"'u  WELLBELOVED  v.  JONES. 

8th  November. 


'  1  HIS  was  a  Bill  filed  by  certain  Persons,  who  described 

The  Attorney  themselves  as  Trustees  or  Officers  of  a  Dissenting 

^j^^^™^^"^  Academical  Institution,  against  the  Executors  of  Samuel 

all  Suits  for  Cha-  Jones,  for  Payment  to  them  of  a  Legacy  of  5,000 /. 

ritable  Funds,      bequeathed  to  that  Institution. 

except  where 

a  Legacy  is 

given  to  the  Samuel  Janes,  by  his  Will,  dated  19th  December  1818, 

estaWishedln-     (^^"^  P^i^g  several  Annuities  and  Legacies)  gave  and 

stitution,  as  part  bequeathed  the  sum  of  5,000  /.  unto  his  Brother  WilUam 

F  **?g^^®™^      Jones,hisTSeTphew,  Samuel  J<mesUoyd,dLiid  James  Darby- 

Where  a  Le-    ^^^  ^®  younger  (the  Defendants  in  this  Cause)  their 

gacy  is  given   ,    Executors,  Administrators,  and  Assigns,  upon  Trust, 

Chuit^le^ur-    ^  transfer  and  assign  the  same  Sum  and  the  Stocks, 

poses,  to  Persons  Funds  and  Securities  wherein  the   same   should  be 

having  no  Cor-    invested,  unto    the   following  Officers    for  the    time 

Sbe  Court  will  '  being  of  an  Academical  Institution  established  A  York 

not,  without  a      chiefly  for  the  Instruction  of  Dissenting  Ministers,'  and 

Mwter^^albw      ^^°*"^^^y  called  the  Manchester  New  College  removed 

the  Fund  to  be     to  York,  viz.  the  Theological  Tutor,  the  Visitor,  the 

^d  over.to  ^       President,  the  Treasurer,  and  the  Vice-President,  resi- 

even  where  ti^y  ^^^^  ^^  Mamhester ;  which  said  several  Officers,  toge- 

are  intrusted  by    ther  with  such  other  Persons  as  they  should  think  proper 

with  SejSa-       ^  choose  (in  case  they  should  think  an  additional 

tiagement  of  the  number  of  Trustees  nepes^ary)  should  stand  possessed 

Fttwi.  Qf  the  gaid  Sum  of  5,000  /.  and  the  Stocks,  &c.  in  Trust, 

to  pay  and  apply  the  Dividends  and  Interest  thereof  in 

Augmentation  of  the  Salaries  of  such  conscientious 

Dissenting  Ministers  as  should  stand  most  in  need  of 

such  Assistance,  and  as  the  sahi  Trustees  should  ap- 
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prove;'  a  preference  being  given  to  those  who  should  1822. 

have  been  Stadents  in  the  York  Institution.  And  in  case 
such  Institution  should  cease^  or  be  given  up,  then  in      ^^^^^^^^^^ 
Trust,  that  the  Persons  in  whose  Names  the  said  Trust         Jokxs. 
Momes  should  be  then  invested,  should  transfer  the 
said  Principal  Sum  to  the  principal  Officers  for  the  time 
being  of  such  other  Institution  as  should  succeed  the 
same,  or  be  established  on  similar  principles,  that  is  to 
say,  for  the  Instruction  of  young  Men  in  the  genuine 
Doctrines  of  Christianity,  as  revealed  in  the  Scriptures, 
without  regard  to  Sect  or  Party;  and  if  there  should 
ever  come  a  time  when  no  Institution  should  exist  foV 
that  purppse,  Men  the  said  principal  Sum  of  5,000 /.'to 
be  paid  and  trioinsferred  to  the  Persons  calling  them- 
selves the  Trustees  of  Lady  Hewley'^  Funds,  to  be  by 
them  applied  to  the  same  charitable  purposes  as  that 
Fund  then  was  usually  applied  to.    And  the  Testator 
thereby  empowered  and  requested  the  .Officers  of  the 
Institution^  in  whom^theSum  of  5>ooo/.  should  first 
becomie  vested^  at  any  time  within  the  space  of  twelve 
calendar  Months  next  after  the  Trust  Monies  should 
come  to  th^r  hands,  to  make  such  further  Rules  and 
Regulations  for  the  distribution  of  the  Interest  and 
Dividends'  of  that  Sum^  and  for  preventing  any  Loss 
of  the  Principal,  and  for  otherwise  securing  and  per- 
petuating '  the  Trusts   intended  by  his  Will   as  they 
should  judge  necessary  or  convenient. 

At  the  time  of  the  Testator's  death,  the  Plaintiffs  held, 
and  still  hold,  the  offices  of  Theological  Tutor,  Visitor, 
President,  Treasurer,  and  Vice-President,  of  the  Insti- 
tution at  York.  They  therefore  prayed  that  the  Legacy 
ofQfiOol.  nciight  be  transferred  to  them  by  the.  Defend* 
aAts,  according  to  the  Trusts  of  th^  Will. 
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i8a9.  Th€$  Defendantd,  by  their  Answer,  admitted  AssetSi 

'  but  Bubmitted  to  the  Judgment  of  the  Court,  whether 

Wellbbxovbd  ^jjg  Bequest  was  not  a  Charity  Beqtiest,  and  whether 

Joirss.         ^6  Plaintifis  had  any  ri^t  to  institute  this  or  any  Suit 

touching  .the  matters  alleged  in  the  Bill ;  and  whether 

the  Attdm^'Gtnetal  ought  not  to  be  a  Party. 

The  Cause  now  came  on  to  be  heard. 

Mr.  tieald  and  Mr.  RofuptU,  for  the  Defendants, 
insisted  on  the  objection  that  the  Aliorw^General 
ought  to  have  been  made  a  Party,  and  said  that  this 
lyas  a  Bequest  for  a  perpetual  Charity,  and  that  it 
must  be  sent  to  the  Master  to  approve  of  a  Scheme 
for  the  management  of  the  Fund. 

Mr.  Agar,  and  Mr.  i$.  Smiih,  for  the  Plaintiffs:— 

Where  the  Testator  intrusts  the  Trustees  with  the 
Administration  of  a  Charity,  as  itt  this  Case,  and  reposes 
a  ^onfidenee  in  fliem,  the  AttomeyGeneral  is  not 
a  necessary  Party ;  fhough  it  may  be  otherwise  where 
ihe  managemeitt  is  not  so  intrusted.  In  Waldo  r. 
Caky  (a),  where  there  was  a  Bequest  for  a  charitable 
purpose,  the  distribution  and  .implication  of  the  Fund 
being  left  by  the  Testator  to  the  discretion  of  his  Wife^ 
she  was  intrusted  with  the  Fund.;  Here  the  Trustees 
were  most  respectable  Persons,  and  the  management  of 
the  5,000  /.  was,  by  the  words  of  the  Will,  intrusted  to 
them;  they  were,  therefore,  entitled  to  haive  it  paid 
over  into  their  hands. 

The  Vice-Chancbllor:-^ 
'   Thie  Attorney^General  must  be  made  a  Party.    He  is 

(a)  16  Ves.  206.  In  that  case  there  was  «o  Bequest  for 
permanent  charitable  purposes. 
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to  be  a  Party,  not  for  the  reason  stated  at  the  Bar,  but         1839. 
because  the  King, ,  as  parens  patria,  superintends  the     ' 
administration  of  all  Charities,  and  acts  by  the  Attorney-  Wbllb»lovju> 
Generai,  who  is  his  proper  Officer  in  this  respect.  JoK£s. 

It  has  been  held  not  to  be  necessary  that  the  Attomeyi^ 
General  should  be  a  Party  where  a  Legacy  is  given  to 
the  Treasurer,  or  other  officer  of  some  established  chari* 
table  Institution,  to  become  a  part  of  the  general  Funds 
of  that  Institution ;  and  this  exception  is  reasonable  ; 
for  ^  Attorney-General  can  have  ho  interference  with 
the  distribution  of  their  general  Funds. 

The  Court  will  never  permit  this  Legacy  to  come 
into  the  hmds  of  the  Plaintiffii,  who  now  happen  to  fill 
the  particular  offices  in  this  Society ;  but  will  take  care 
to  secure  the  objects  of  this  Testator,  by  the  creation  of 
a  proper  and  peimanent  Trust;  ahd|  upon  the  hearing 
of  this  Ckuse,  will  send  it  to  the  Master  tot  tliat  pur- 
pose; and  it  witt  be  one  of  the  duties  of  the  Attorney^ 
General  to  attend  the  Master  upon  that  subject. 


The  Cause  was  ordered  to  stand  over,  with  leave  to 
amend,  by  making,  the  il/Zor^gf^Gcnfra/  a  Party. 
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1822. 
nth  November.  LANDON  v.  READY. 

Decree.        iN  this  Case  the  Defendant  had  answered  the  original 

Where  a  De-  ^^^*    ^^  amended  Bill  -was  afterwards  filed,  to  which 

cree  is  made        he  had  appeared,  but  not  answered,  and  had  stood  out 

upon  a  Bill  taken  ^  process  of  Contempt.    The  Cause  was  therefore  now 

pro  confessOf  * 

the  Court,  whe-  set  down  for  the  purpose  of  having  the  Bill  taken  pro 

ther  the  Defend-  confesso  against  him  <fl). 
ant  has  or  has 

pronwnces  ui  ^^'  Roupell,  for  tfie  Plaintiff,  having  stated  the  above 
absolute  Decree  facts,  said,  that  where  a  Bill  was  taken  \pro  confesso 
^Unce  and  does  ^^^^^  ^®  Defendant  had  appeared,  the  Court  makes 
not  give  the        the  Decree,  but  that,  after  Appearance,  the  Plaintiff  was 

Defendant  a  day  entitled  to  take  such  Decree  as  he  could  abide  by, 
io  snow  Cause. 

The  Vice-Chancellor  : — 
It  appears  to  me  that  there  is  no  difference  whether 
the  Bill  is  to  be  taken  pro  confesso  before  or  after  Ap- 
pearance. The  effect  of  taking  a  Bill  pro  confesso  is,^ 
that  all  the  facts  stated  in  the  Bill  are  taken  to  be  true, 
as  against  the  Defendant;  but  the  Plaintiff  can  only 
have  such  a  Decree  as  the  facts  of  the  Case  entitle  him 
to  in  the  judgment  of  the  Court.  If  a  Party  being 
served  with  a  Subpcena  to  hear  Judgment,  does  not 
appear,  then  the  Plaintiff  takes  such  Decree  as  he  can 
abide  by,  and  a  day  is  given  for  the  Defendant  to  show 
Cause  against  the  Decree.  But  where  a  Bill  is  taken 
pro  confesso,  no  day  is  given  to  the  Defendant  to  show 
Cause,  and  an  absolute  Decree  is  made  in  the  first 
instance  (6). 

(a)  That  an  Answer  to  the  Original  Bill  cannot  be  read, 
and  therefore  vrill  not  prevent  the  amended  Bill  from  being 
taken  pro  con/esso,  see  J  opting  v.  Stuart  j  4  Ves.  jun.  619,  and. 
Bacon  v.  Griffith,  stated  in  the  Note  to  that  Case* 

(fi)  Geary  y.Sheridany  8  Ves.  192;  and  see  13  V^.  565. 
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1822. 
LANGLEY  v.  SNEYD  and  others.  12th  November. 

The  Bill  prayed  that  it  might  be  declared  that  the  Infant.  Deteeni, 
Plaintiff,  as  heir  ex  parte  patemS  of  Thomas  Langley,  the      Where  an  In- 
Son,  who  died  an  infant,  was  entitled  to  the  equitable,  fant  died  seised 
Interest  in  certain  Estates  devised  and  appointed  to  the  p^^JH"^^^^  ^ 
said  Thomas  Langley,  the  Son^  by  the  Will  of  his  Mother,  ed  ex  parte 
Margaret  Langley.  One  of  the  Defendants  claimed  these  ntaternd^  his  in- 
Estates  as  Heir  ex  parte  materna  of  Thomas  Langley,  fo^^onveywice 
the  Son.   The  legal  Estate  was  vested  in  a  Trustee.         of  the  legal 

.  Estate  (by  which 

^  T    1  1       -I         1    XX      ,  «/*  ,    the  course  of  the 

By  an  Indenture,  dated  14th  October  1786,  made  Descent  might 

between  Edward  Walbum  Okeover,  and  Margaret  his  ^*v®  ^en  bro- 
Wife,  of  the  one  part,  and  J$hn  Sneyd,  of  the  other  sufficien^reason 
part ;  after  reciting,  that,  by  certain  Indentures  of  Lease  to  induce  the 

and  Release,  dated  the  12th  and  13th  February  1777,  Court  to  consider 

.,       .         o    1      m,      •  I         t^  'V' the  Case  as  if 

m  consideration  of  the  Marriage  then  about  to  take  such  a  Convey- 

place  between  the  said  E.  W.  Okeover  and  Margaret  ance  had  actually 
his  Wife  (then  Margaret  Bowyer,  Spinster)  part  of  the  ^ot  beingf  ac- 
Efitates  in  question  in  this  Cause,  of  which  William  cording  to  the 
Bowyer,  the  Father  of  the  said  Margaret  Bowyer,  was  T^^^'^lrt 
then  seised  in  Fee,  were  conveyed  to  Thomas  Ley  and  of  the' express 
John  Goodwin,th^w  Heirs  and  Assigns,  to  the  use  of  the  duty  of  theTnis- 
said  William  Bowyer  for  Life ;  Remainder  to  the  nse  of  5^,^  ^  Convey- 
Tnisteesto  preserve  contingent  Remainders;  Remainder  ance. 
to  the  use  of  the  said  E.  W.  Okeover  for  Life ;   Remain- 
der to  the  use  of  Trustees,  to  preserve  contingent  Re- 
mainders ;  Remainder  to  the  use  of  the  said  Margaret 
Okeoeer,  for  life;  Remainder  to  the  use  of  Trustees 
to  preserve  contingent  Remainders;  Remainder  to  other 
Trustees,  for  a  term  of  five  hundred  years,  on  Trust, 
to  raiise  Portions  for  the  younger  Children  of  the  Mar- 
riage; Remainder  to  the  use  of  the   first  and  other 
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Sons  of  the  Marriage,  in  Tail ;  Remainder  to  the  use  of 
the  Daughters  of  the  Marriage,  as  Tenants  in  Common 
in  Tail ;  with  Reversion  to  the  use  of  the  right  Heirs 
of  William  Bowyer  for  ever : — ^And  also  reciting,  that 
the  BBiA' William  Bowyer  had  died  on  the  3d  October 
1780,  having  made  his  Will,  whereby  he  devised  (sub- 
ject to  certain  Charges)  9II  his  Estates  and  Heredita- 
ments (not  settled  by  the  said  Indentures  of  the  12th 
and  13th  February  1777)  to  Trustees  and  their  Heirs, 
to  the  use  of  his  Wife,  Christiana  Bowyer ^  for  her 
Life,  in  lieu  of  Dower ;  Remainder  to  jB*  IF.  Okeover^ 
for  Life ;  Remainder  to  Trustees  to  preserve  contingent 
Remainders ;  Remainder  to  Margaret  Okeover,  for  Life; 
Remainder  to  Trustees  to  preserve  contingent  Remain- 
ders; Remainder  (subject  to  a  Chaise  for  Daughters 
and  younger  Children)  to  the  first  and  other  Sons  of 
E.  W.  Okeover  and  Margaret  his  Wife,  in  Tail;  Re* 
mainder  to  the  Daughters  of  the  said  £.  W.  Okeover 
and  Margaret  his  Wife,  as  Tenants  in  Common  in  Tail ; 
with  Remainder  to  Margaret  Okeover^  her  Heirs  and . 
Assigns  for  ever : — And  also  reciting,  that  the  Marris^e 
between  E.  W.  Okeover  and  Margaret  his  Wife  had  been 
duly  solemnized ;  and  that  Christiana  Bowyer  was  then 
living,  and  that  there  was  no  Issue  of  the  Marriage; 
and  that  it  had  been  agreed  that  the  Reversion  and 
Remainder  in  Fee  Simple  in  all  the  Estates  expectant 
on  the  determination  of  the  Estates  for  Life  of 
Christiana  Bowyer,  and  £.  W,  Okeover  and  Margaret 
his  Wife,  and  in  default  of  Issue  of  their  bodies 
should  be  settled  in  the  manner  therein  mentioned-^- 
It  was  witnessed^  that  E.  W.  Okeover,  for  himself 
and  his  Wife,  their  Executors,  &c.  did  covenant  with 
John  Sneyd,  his  Heirs  and  Assigns,  that  they  wonld^ 
as  of  Michaelmas  Term  1786,  acknowledge  and  levy 
unto  John  Sneyd  and  his  Heirs  a  Fine  sur  cogtnzance 
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tk  droit  tatiium;  and  that  the  Connsee  of  such  Fine  1822. 

should  stand  seised  of  the  said  Estates,  in  the  first  place, 

to  confirm  the  several  Uses  and  Estates  limited  by  the 

recited  Indentures  and  Will,  and,  subject  thereto,  to         Snsyd 

the  use  of  John  Sneyd,  his  Heirs  and  Assigns  for  ever,      *°^  otbera. 

Upon  Trust,  to  convey  and  assure  the  Estates  to  the 

use  of  such  Person  and  Persons,  for  such  Estate  and 

Estates,  and  in  such  Parts,  Shares  and  Proportions,  8cc. 

as  Margaret  Okeover,  by  her  last  Will  ahd  Testament  in 

Writing,  or  any  Writing  purporting  to  be  such  Will,  to 

be  signed  and  attested  in  manner  therein  mentioned, 

should  appoint ;  and  for  default  thereof.  In  Trust  for 

Margaret  Okeover,  her  Heirs  and  Assigns  for  ever. 

A  Fine  was  duly  levied  in  Michaelmas  Term  1786, 
according  to  the  Covenant  in  this  Deed. 

E.  W.  Okeocer  died  many  years  ago,  without  leaving 
any  Issue  by  Margaret  his  Wife.  Christiana  Bowyer 
also  died  many  years  ago.  In  1797,  Margaret  Okeover 
intermarried  with  the  Rev.  Thomas  Langky,  who  died 
in  1808,  leaving  Margaret  Langley  his  Widow,  and 
Thomas  Langley  his  only  Son,  and  Margaret  Langley 
his  only  daughter,  by  the  said  Margaret  Langley  his 
Wife,  him  surviving. 

Margaret  Langleyj  the  Daughter,  died  an  Infant,  and 
unmarried,  in  the  Lifetime  of  her  Mother. 

Margaret  Langley,  the  Mother,  executed  a  Tes- 
tamentary Appointment  dated  25th  August  181  g, 
according  to  the  forms  required  by  the  Power,  and 
thereby  appointed  and  gave  all  the  Estates  to  her  Son, 
Thomas  Langley,  his  Heirs  and  Assigns  for  ever,  subject 
to  certain  Legacies  and  other  Charges ;  provided  that 
if  her  Son  should  die  in  her  Lifetime  without  Issuer 
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all  her  Estates  should  go  io  her  Sister,  Sarah  Welch, 
for  her  sole  and  separate  Use,  and  to  her  Heirs^  for 
ever. 

On  the  22d  February  i82i>  Margaret  Langky,  the 
Mother,  died,  without  having  altered  or  revoked  this 
Appointment.  Her  Son,  Thomas  Langley,  survived  her, 
but  died  on  the  27th  March  1821,  an  Infant,  unmarried 
and  intestate,  leaving  the  Plaintiff,  the  only  Brother  of 
Thomas  Langley  the  Father,  his  Heir  at  Law. 

Jo?ui  Sneyd,  the  Trustee  under  the  Indenture  of  the 
14th  October  1786,  and  Conusee  of  the  Fine,  died 
many  years  ago,  and  the  legal  Fee  in  the  Estates  was 
now  vested  in  William  Snej/d,  one  of  the  Defendants. 

ITie  other  Defendants,  John  Harrison  and  Elizabeth 
his  Wife,  and  Sarah  Ellen  Evans,  claimed  these 
Estates  by  descent  ex  parte  maternd;  Elizabeth  Harrison 
and  Sarah  Ellen  Evans  being  Co-heiresses  at  Law,  ex 
parte  matemA,  of  Thomas  Langley  the  Son.  They 
therefore,  with  William  Sneyd  the  Trustee,  had  brought 
an  Action  of  Ejectment  against  the  Plaintiff,  to  recover 
Possession  of  the  Estates.  The  Bill  prayed  an  Injunc- 
tion to  stay  this  Action. 

The  Plaintiff  obtained  an  Injunction  to  stay  the 
Proceedings  at  Law  :  and  a  Motion  having  been  made 
to  dissolve  this  Injunction,  the  Vice-Chancellor,  on  that 
occasion,  directed  a  Case  to  be  stated  for  the  opinion  of 
the  Court  of  Common  Pleas,  as  to  the  effect  of  the  Will 
or  Appointment  of  Mra.  Langley  (stating  the  Case  as  if 
it  operated  on  the  legal  Estate)  and  whether  Thomas 
Langley,  the  Son,  took  by  Descent  or  by  Purchase 
under  the  Appointment.    The  Case  was  argued  before 
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the  Court  of  Common  Pleas  in  Easter  Term  1822,  and  1822. 

is  reported  3  Brod.  &  Bing.  243.     The  Certificate  of    '        ""        ' 
the  Judges  of  the  Court  of  Common  Pleas  was  in  the       Langlby 
following  terms :  Sneyd 

and  others. 

"  This  Case  has  been  argued  before  us  by  Counsel ; 
we  have  considered  it,  and  are  of  opinion, 

''  Hrsi,  That  the  Instrument  dated  25th  August 
181 9,  executed  by  the  said  Margaret  Langley,  does  not, 
as  to  the  Estates  comprised  in  the  said  Indenture  of  the 
14th  October  1786,  and  the  said  Fine,  operate  at  Law 
as  an  execution  of  her  power  of  Appointment,  but  as 
a  Devise  by  her,  by  force  of  her  Interest. 

"  Secondly,  This  question  does  not  arise  (a). 

"  Thirdly,  We  are  of  opinion  that  Thomas  Langley, 
her  Son,  took  by  descent  from  his  Mother,  and  not  by 
Purchase. 

(Signed)        "  R.  Dallas, 
"  J.  A.  Park, 
May  14th  18^2.  "  J.  Burrough, 

«  J.  Richardson:* 

The  Cause  now  came  on  to  be  heard  in  this  Court. 

Mr.  Hart,  Mr.  Sugden^  and  Mr.  Cooper,  for  the 
Plaintiff:— 
I.  The  Court  must  consider  that  the  equitable  Inte- 
rest in  this  Estate  has  descended  in  the  same  course 
as  if  Thomas  Langley,  the  Son,  had  obtained  a  Convey- 
ance of  the  legal  Estate  from  the  Trustee  in  his  lifetime. 

(a)  It  applied  only  in  case  it  should  be  held  that  the  Instru- 
ment operated  as  an  appointment. 

Vol.  I.  E 
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There  is  fio  doubt  of  his  right  to  have  called  for  such 
a  Conveyance  ;  and  if  that  right  had  been  axeroised^f 
Mr.  Snt^d^  the  Trustee,  had  executed  a  Conveyance  to 
him,  the  Estate  would  have  descended  in  a  new  line, 
and  the  heir  ex  parte  patemd  would  now  be  entitled. 
WiUk.  on  Descenti^  [16 1],  3d  edit.  &S5.  A  Conveyance, 
executed  by  the  Trustee  would  have  the  same  eflR^t  as 
a  Feoffment  and  Re-feoffment,  which  it  is  decided  will 
break  the  course  of  the  Descent.  During  the  Life  of 
Margaret  Langley,  the  Mother,  there  was  no  reason 
why  the  Trustee  should  convey  the  legal  Estate,  because 
his  Trust  was  to  convey  to  such  Person  as  she  should 
&y  Witl  appoint 


Although  it  is  impossible  to  deny  that  she  had  the 
equitable  Reversion  in  Fee  in  her,  yet  it  may  be  con- 
tended that  she  was  not  entitled  to  call  for  a  Convey* 
ance  of  the  legal  Estate,  during  the  pendency  of  her 
Power ;  because,  as  her  Appointment  must  have  been 
by  Will,  it  could  not  be  complete  till  her  death.  Whe- 
ther, if  she  had  filed  a  Bill  against  the  Trustee  to 
compel  him  to  convey  the  legal  Estate  to  her,  the  Court 
would  or  would  not  have  compelled  him  to  do  so,  would 
depend  on  whether  the  Power  could  be  destroyed. 


She  did  not,  however,  take  any  step  to  compel  a  Con- 
veyance, and,  therefore,  the  Trustee  would  not  consider 
himself  Called  upon  to  convey  till  after  her  death.  But 
though  the  Court  should  now  be  of  opinion  that  Mrs. 
Langl^  might  have  coinpeBed  a  Conveyance,  that 
would  not  operate  against  the  claim  of  the  Plaintiff. 
For,  the  question  is  not.  Whether  she  could,  by  her  own 
act,  and  by  compelling  a  Conveyance,  have  defeated 
the  Settlement  whidi  had  been  made;  but  whetibw  it 
was  any  part  of  the  Trustee's  duty,  to  execute  a  Con- 
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▼eyBDoe  of  the  legal  fiatate  in  her  li^Bttme.    fiiUBting     ,     ^^^^*    , 
^bat  she  miebt.  by  her  own  aol,  have  defeated  the  Tnutt       . 
by  compeJhng  him  to    oonrey,  yet»  as  she  oid  not  v. 

do  80,  tiie  qneetkm  is,  Whether,  at  the  moment  of  ^^V^ 
ber  dealb,  it  did  not  become  the  duly  of  the  Tnurtee  to 
ezeGSBfte  a  ConTeyaace?  The  Tiust  leposed  m  him  was 
to  execute  a  Conveyaiice  to  the  Appointee ;  «nd  the 
•greatest  inoanYenience  would  arise  if  the  Court  ehodd 
bold  that,  in  racfaa  Caae  as  this,  the  constroctioQ  should 
depend  on  the  act  of  ibe  Trustee.  That  would  be  to 
put  it  in  his  power  to  gire  tbe  Estate  to  which  line  -of 
Heirs  he  pleased,  in  every  Case  like  (be  present,  where 
ibe  Fariy  entitled  to  caU  for  the  'Conveyance  might 
happen  to  be  an  Infiuit.  If  the  Trustee  had  executed 
A  CoBveyance  of  the  legd  Estate  to  the  Inhnt  1^  the 
moment  of  Mrs.  Langki^B  death,  it  would  have  vested 
in  him  as  a  Purchaser,  and,  according  to  the  authorities, 
woidd'have  descended  utfeuium  nommif  and  the  Plain- 
tiff would  have  unquestionably  been-entltled  as  patemal 
Heir.  The  Court  wiU,theiBfoie,  consider  this  Case  as 
if  the  Trustee  bad  done  that  which  it  was  his  ^uty  to 
do,  and  had  executed  a  Conveyance  immediately  on 
the  death  oi  Mm.  Lan^ejf. 

il. — ^The  Case  is  much  stronger,  from  Ae  cir- 
cumstance that  Thomas  Lan^ey  died  an  Infant.  Is 
there  any  aathoriiy  to  ahow,  that,  wheie  a  Trustee  has 
an  Estate  on  Trust  to  convey,  he  is  not  bound  to 
execute  the  Conveyance  in  case  the  ceshd'que  Trtnt  is 
an  Infiuiti  If  such  a  doctrine  vsfeite  to  prevml,  the 
consequences  would  be  that  every  Trustee  would  refuse 
to  convey  ia  such  a  Case ;  because,  if  the  In&nt  were 
to  die  without  maternal  Heirs,  the  Trustee  would  bold 
the  Estate  for  bis  own  benefit,  although  there  wem 
a   thousand  Heirs   ex  parte  patemd.       In  the  pre-? 
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i8-22.  8«nt  Case,   Thomas  Langlei^,  the  Son,  through  whom 

^     '  v" '     the  Plaintiff  claims,  was  an  Infant  at  the  time  of  his 

Lanolry  Mother's  death,  and  only  lived  a  few  weeks,  so  that 
Snetd  ^^  ^^^  °^  opportunity  to  call  upon  the  Trustee  to 
and  others,  execute  a  Conveyance.  It  is  established,  by  a  long  line 
of  Cases  (a),  that,  where  there  is  a  Trust  that  Money 
shall  be  laid  out  in  Land,  or  that  Land  shall  be  con- 
verted into  Money,  this  Court  will  consider  the  act  as 
done  which  ought  to  have  been  done ;  and,  unless  there 
be  some  act  to  divest  the  Property  of  the  character 
imposed  on  it  by  the  Trust,  this  Court  will  follow  the 
Equity  in  all  its  devolutions.  If,  therefore,  a  man  may 
thus,  in  the  construction  of  a  Court  of  Equity,  impress 
on  real  Estate  the  character .  of  personalty,  and  vice 
versA,  without  the  performance  of  the  express  act 
which  must  have  effected  the  Conversion,  why  should 
not  the  Court  follow  its  own  principle  in  a  Case  like 
the  present,  and  hold  that  a  direction  to  the  Trustee  to 
convey  has  the  same  effect  as  if  the  Conveyance  was 
actually  executed,  and  impressed  the  same  character  on 
the  Estate  as  to  the  course  of  the  descent  ?  The  Case 
of  Burgess  v.  Wheate{b)  shows  the  effect  of  the  legal 
Estate  being  considered  as  remaining  in  the  Trustee. 

A  Conveyance  by  the  Trustee  at  the  moment  of  Mrs. 
Langley'%  death,  would  have  let  in  both  Lines  of  Heirs. 
The  Party  himself  being  an  Infant,  and,  therefore,  in- 
capable  of  calling  for  a  Conveyance,  the  Court  will 
consider  it  as  if  the^uty  of  the  Trustee  had  been  per- 
formed.   To  hold  the  reverse  would  be  to  contravene 

(a)  Babington  v.  Greenwood,  i  P.  W.  532 ;  Baden  v.  Earl 
of  Pembroke^  3  Cha.  Rep.  115,  a  Vera.  52;  Guidoit  v. 
Cruidott,  3  Atk.  254,  &c.;  M/iby  y.  Palmer,  1  Meriv.  2Q(>. 
&c.  &c.  ^  ' 

{b)  I  Eden,  177,  and  1  Bla.  123. 
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III. — It  has  been  decided,  that,  where  the  legal  Sneyd 
Estate  descendible  to  one  Line  of  Heirs,  becomes  and  others 
Tested  in  the  Owner  of  the  equitable  Estate  descending 
in  another  Line,  there  is  no  Equity  between  the  two 
Lines  of  Heirs';  Jbut  the  present  Case  is  quite  different, 
and  does  not  depend  on  any  such  Equity.  This  is  not 
the  Case  of  an  Equity  attaching  in  a  Person  by  descent 
in  one  line,  and  claimed  from  him  by  a  descendant  in 
a  different  Line;  but  the  question  here  is,  Who  is  en- 
titled to  call  upon  the  Trustee  for  a  Conveyance,  the 
paternal  or  the  maternal  Heir  ?  In  Goodright  v.  Welts  (c), 
there  is  a  clear  admission  that  the  decision  there  did 
not  in  any  degree  prejudice  such  a  Case  as  the  present. 
Mr.  Justice  BiUler,  in  that  Case,  said,  {Dottg.  779,) 
after  mentioning  the.  Case  of  the  Son  having  called 
for  a  Conveyance,  ^*  As  the  Mother  died  before  he 
came  of  age,  and  she  was  not  directed  to  convey 
till  then,  that  Case  does  not  apply.  We  are  to 
take  the  facts  as  they  stand. .  To  be  sure,  if  he  had 
taken  the  legal  Estate  by  Purchase,  the  paternal  Heir 
would  have  been  entitled  ;  but,  as  he  took  it  by  descent 
from  his  Mother,  (and  the  Case  would  have  been  the 
same  if  we  suppose  her  to  have  lived  beyond  his  age  of 
Twenty-one  Years,  and  that  he  never  called  for  a  Con- 
veyance) I  think  the  Trust  was  merged  and  gone." 
The  difference  in  the  present  Case  is,  that  the  time 
for  Conveyance  had  not  arrived  during  the  Lifetime  of 
the  Mother. 

Mr.  Bell,  for  the  Defendants,  the  Heirs  ex  parte 

(c)  Doug,  771.     See  also  5e%  v.AUton,  3  Vcs.  339. 
E  3 
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1S49.         maUmA,  was  desired  by  the  Court  to  confiiie  himfielf 
'  to  the  point  of  Infkncy. 

Lakglst  »pjjg  ^ords  of  the   Deed  contain  no  direction  to 

r. 
dRETiy        the  Trustee  to  convey,  but  only  a  declaration  that 

asd  dtbers.      he  b  to  hold   in  Trust  for  Mrs.  Okeover  and  her 

Heire.     The  argtiiiient   for  the  paternal  Heir  must 

g0  the  length  of  biddings  that,  if  there  was  a  Con«- 

veyanee  to  A.  B.  on  Trtnt  for  C.  D.,  and  C.  D.  were  to 

die,  leaving  an  inftint  Heir^  A.  B.  is  bovoid  instantly  to 

Mecitte  a  Codreyanee  to  the  Infant  Heir.    Time  is  no 

Mthofity  for  such  a  propositioa.  It  hae  nerer  been  held, 

m  any  Case,  that  a.  Trustee,  uncalled  for,  is  bound  to 

eicicute  a  Cost ejrasice  to  an  Infant,  for  the  mere  purpose 

of  cliatigiag  the  Lnte  of  Descent ;  nor  is  there  any 

principle  on  which  such  a  decision  could  be  made.    The 

cmly  colour  for  such  a  pn^osition  is  derived  from  the 

prfflciple  of  the  Courts  tflat  what  ought  to  be  done  must 

be  considered  as  if  acCually  done.    That  principle  only 

apphes  where  there  is  an  eiepress  duty,  and  a  clear  bene^ 

fit  to  the  Party  (i)-    Surely  an  Estate  could  not  be 

vested  in  an  Iitfant  by  the  act  of  the  Trustee^  whether 

the  Infknt  would  or  not.  If  such  a  disng  were  dotie,  the 

Infant  would  hate  a  tight  to  say,  when  he  came  of  age, 

that  he  would  hate  Aothifig  to  do  with  the  Contejrance. 

It  was  the  duty  df  the  Trustee  to  keep  the  Estate  in  the 

same  situation  during  the  whole  continuance  of  the 

Infancy.    The  Court  never  acknowledges  any  Equity 

between  twd  lines  of  Hein  to  alter  the  course  of 

DeHcent.    It  is  by  nd  means  expressly  decided  that  k 

Conveyance  of  the  legal  Estate  wiU  change  the  course 

of  Descent  (e). 

(d)    See  Lord  Compton  v.  Oxenden,  2  Ves.  jon.  261. 

(0  It  sesmed,  however,  ftot  to  be  much  qoestkmed  in  the 
present  case,  that  where  a  Party,  entitled  to  an  Equitable 
Estate  by  Descent  ex  parte  matemdy  procures  a  Convey- 
ance of  the  1^  Estate  to  himself,  the  equitable  Fee  be- 
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The  Vicb-Chakcellob  : — 
I  fully  adopt  the  Certificate  of  the  Court  of  Common 
Pleas,  that  the  Soa  took  by  Descent,  and  not  by 
Appointment.  He  took  therefore,  not  imder  th^t  pro- 
vision of  the  Settlement  which  directed  the  Trustees  to 
convey  to  the  Appdntee  of  the  Mother,  but  under  the 
subsequent  Trust  of  the  Settlement  for  the  benefit  of 
the  Mother  and  her  Heirs.  As  general  Trustees  for  the 
Heir  of  the  Mother,  they  had  no  duty  to  clothe  that 
Heir  with  the  legal  Fee,  until  they  were  required  to  do 
BO ;  and,  in  this  Case,  no  such  Request  was  made  to  them 
on  the  part  of  the  Infant  Heir.  If  the  Heir  had  lived  to 
be  Adult,  and  had  afterwards  died  without  requesting 
a  Conveyance,  I  consider  it  to  be  clear,  even  on  the 
argument  of  the  paternal  Heir,  that  the  equitaUe  Fee 
which  descended  from  the  Mother  would  have  passed 
to  the  maternal  Heir. 
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I  am  of  opinion  that  the  death  of  the  Heir  in  his 
Infancy,  makes  no  difference.  There  is  no  Equity 
between  the  different  classes  of  Heirs ;  and  the  equit* 
aUe  maternal  Fee  must,  in  this  Case,  go  to  the 
Defendants,  the  maternal  Heirs. 


comes  merged  m  the  legal,  and  that  the  estate  will  descend 
vi  fatdum  ncfQum^  so  as  to  let  in  the  paternal  Heirs.  See  Doc 
dem.  Batch  v.  Pu/f,  Doug.  775.  in  note;  Goodright  v.  Wells, 
^^^E'  779 ;  f^^B^  V.  Paget^  1  Bro.  363 ;  and  ako  Walk, 
on  DeKenti,  3d  edit.  301,  and  the  Cases  there  cited,  by 
wUch  this  proposition  seems  satisfactorily  established. 
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1822. 

12th  November. 
Construction.  SWAYNE  t;.  SMITH. 

mil. 

^       T  1  HE  question  in  this  Cause  was  as  to  the  construction 

Testatrix  gave 
all  her  Personal   of  a  Clause  in  the  Will  of  Mrs.  Mary  Ray.     By  her 

Property  to  E.ii.  Will,  dated  13th  February  1787,  after  giving  several 

niarried,andhad  pecuniary  and  specific   Legacies,   she  gave  and  be- 

a  Child  or  Chil-  queathed  as  follows : — 

dren,  then  to  go   ' 

to  the  Heirs  of       .     ,         ,    .  ,     .       r..  rrv-     >    v    n 

£.ii.;butinca8e  -"^*  ^  g^^®  to  my  loving  Sister,  Eltzabeth  Ray, 

E.  R.  should  die  all  my  ready  Money,  Securities  for  Money,  Monies  in 

w  cSdren^ind  ^^  P"*^"^  ^^^^'"^  ^'  ^"^^«'  P^^^'  ^^^^^^  ^^^^^'  ^^^ 
leave  a  Husband,  all  other  my  Goods,  Chattels  and  Effects  whatsoever 

then  the  Interest  ^nd  wheresoever:  and  incase  my  said  Sister,  Elizabeth 

to  him  for  life ;  .  . 

and  four  Legacies  -^J/*  marries,  and  has  a  Child  or  Children,  then  to  go 

of  Stock  to  cer-  to  the  Heirs  of  my  Sister,  Elizabeth  Ray\  but  in  case 
sons.  And^fE^"  ^^  ®^^^  Sister  should  die  without  a  Child  or  Children, 
should    die  un-  and  leave  a  Husband,  then  the  Interest  of  the  above- 

marned,      then  mentioned  Money  to  her  Husband,  during  his  natural 

she  gave  several  .         -  . 

small  Legacies  to  Life,  provided  he  continues  a  Widower,  and  no  longer  : 

other  Persons.  Then  I  will  and  bequeath  to  my  loving  Cousin,  the 
without    ever  *  '^^^'  (^^orge  Swayne  [one   of  the  Plaintiffs],  the  Sum 

having    been  of  360/.    Stock  Annuity  in  the  new  Four  per  Cent 

mjurned.  Consols,  and  to  his  Heirs  for  ever.      Likewise  to  my 

Gift  to  £.  JR.  was  loving  Cousin,  Walter  Swayne,   I  will  and   bequeath 

subject,  in  one  the  like  iSum  of  360/.  Stock  Annuity,  and  to  his  Heirs 

Legacies  of  ^^^  ^^^^'    '  ^'^'^  ^^^  bequeath  to  my  loving  Cousin, 

Stock,  and,  in  William  Ray,  the  Sum  of  360/.  Stock  Annuity,  and  to 

tolhrsmdf'  ^'^  ^*^*^''  Arabella  Carpenter  Ray,  the  like  Sum  of 

Legacies ;  and  360  /.  Stock  Annuity :  But  if  my  said  Cousins,  William 

th9X,ia^ee\ent  and  Arabella  Carpenter  Ray,  die  without  Issue,  I  then 

the  Legacws  of'  ^^^'  and  bequeath  the  aforesaid  Sums  of  360/.  each 

Stock  failed,  but  Stock  Annuity,  to   the   Heirs  of   my    first-mentioned 

gacieTi^^'  Cousin,  George  Walter  Swayne :— If  my  Sister,  E/w^- 
effect. 
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heih  Ray,  dies  unmatried,  I  then  will  and  bequeath  as  1832. 

follows:  Item,  To  my  much-esteemed   Friend,    Anna     """      "* 
Maria  Phillips,  I  give  my  Plate,  Linen  and  China,  like-       Swayne 
wise  100/.  Principal   Money,   now  in  Mr.  James  Lee        Smith. 
Jwfue^s  hands  :    To  my  dear  Cousin,  Sophia  Joynes,  I 
bequeath  loo/.'Stock  Annuity  in  the  newFourperCen/. 
Consols,  provided. she  pay  to  my  Cousin  Amey  Edwards 
the  Interest  of  the  Sum  during  her  Life  : — Item,  1  give 
to  my  Cousin,  Ann  Mann,  the  like  Sum  of  100/.  Stock 
in  Ditto,  provided  she  pay  to  Barbara  Watson  4  /.  per 
year  during  her  Life."    And  she  appointed  her  said 
Sister,  Elizabeth  Ray,  Executrix  of  her  Will. 

.  Elizabeth  Ray  proved  the  Will,  and  acted  as  Exe- 
cutrix. She  died  in  1821,  without  ever  having  beeti 
married* 

Her  Executors  filed  this  Bill  against  the  Legatees 
of  36b/.  Stock,  and  also  against  her  residuary  Lega- 
tees and  the  Legatees  of  100/.  Stock;  and  the  Bill 
prayed  that  the  rights  of  the  several  Parties  might  be 
declared. 

Mr.  Bell,  and  Mr.  Palmer,  for  the  Plaintiffs. 

Mr.  Sugden  for  the  residuary  Legatees  of  Elizabeth 
Rtnf,  contended,  that  according  to  the  plain  construc- 
tion of  the  Will  of  Mary  Ray,  Elizabeth  took  an  abso- 
lute Interest  in  the  whole  Fund«  According  to  the 
words,  of  the  Bequest,  the  Testatrix  first  gave  to  Eliza- 
beth Ray  an  al^olute  Interest.  By  the  subsequent 
words,  this  absolute  Gift  was  not  cut  down ;  but  it  was 
provided  that,  in  case  certain  events,  which  are  specified, 
should  take  place,  Elizabeth  should  take  subject  to 
certain  Legacies.    There  is  no  construction  of  the  Will 
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by  which  it  can  be  held  that  both  classes  of  these 
Legatees,  those  of  360  /.  Stock,  aad  the  others  of  100  /• 
Stocky  are  entitled,  because  the  events  in  which  they 
are  given  are  different.  The  former  were  to  take  efiect, 
only  in  case  Elizabeth  Ray  should  leave  a  Husband, 
and  no  Child  or  Children ;  the  latter,  in  case  she  should 
happen  to  die  unmarried.  The  latter  of  these  events 
has  taken  place,  not  the  former,  and  therefore  the  360  /. 
Stock  Legacies  are  not  payable.  Smiiher  v.  Willock(a), 
Harruon  v.  Forman  (6),  and  Sturgets  v.  Peanm  (c), 
are  direct  Authorities  against  the  Construction  that  both 
classes  of  Legatees  can  take.  Doe  v.  Aoper  (1?)  is  an 
Authority,  in  the  case  of  Real  Estate,  to  prove  that  an 
absolute  Gift,  such  as  in  the  present  Case,  is  not  cut 
down  by  subsequent  Gifts,  such  as  in  the  present  Case, 
which  must  be  considered  only  as  Charges  to  take  effect 
in  certain  events. 


Mr.  Pemberton,  for  the  Legatees  of  360  /•  argued  that 
their  Legacies  were  to  take  effect  in  case  Elizabeth  Rof 
died  without  a  Child  or  Children,  whether  married  or 
unmarried.  The  word  ^*  Heirs  "  is  never  to  be  taken  as 
synonymous  with  the  word  Children.  There  is  only 
one  Case,  that  of  Crawford^  v.  Trotter  {t),  in  which 
those  words  were  held  to  be  synonymous,  and  it  was 
so  held  there  because  the  phrase  was  <^  Heirs  (say 
ChildrenJ,**  In  the  present  Case  there  is  nothing  to 
show  that  they  were  intended  to  be  synonymous.  The 
inference  is  directly  the  reverse;  for  here  the  Testatrix, 
wherever  she  meant  an  absolute  Gift,  gave  to  the  Party 
and  **  his  Heirs  for  ever."  In  this  view  of  the  Case, 
she  meant  to  give  Elizabeth  Ray  an  Estate  for  Life, 


(a)  9  Vea.  S33. 

(b)  5  Ves.  207. 
(e)  4  Madd.  411. 


(d)  11  East,  518. 
(0  4  Madd.  361. 
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•nd  to  gire  tbe  absolute  iDterest  only,  in  case  she 
married,  and  had  a  Child  or  Quldren;  for  it  is  only 
when  speaking  of  that  event  that  she  used  the  word 
Heirs.  The  condition  on  which  the  Legacies  of  360  /. 
Stock  were  to  take  effect^  was  that  of  Elizabeth  Ray 
leaving  no  Issue,  and  not  that  of  leaving  a  Husband* 
Murray  r.  Janes  (f),  Janes  v.  Westeamb  (g),  Doe  v.  Shep^ 
hard(h)f  are  Authorities  to  show  that  Claims  of  this 
sort  do  not  prevent  the  Bequest  over  from  taking  eflTect 
It  would  be  monstrous  to  suppose  that  this  Textatrix, 
who  manifested  a  clear  intention  to  dispose  of  the  whole 
of  her  Property,  should,  nevertheless,  in  the  event  of 
EUzabeih  Ray  dying  without  ever  having  been  married, 
leave  it  undisposed  of  except  as  to  a  few  Legacies  of 
loo/.  Stock. 
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Mr.  Batder  was  for  the  Legatees  of  100  /.  Stock, 
which,  from  the  state  of  the  Assets,  could  not  be  paid 
m fill!, incase  the  Court  should  hold  that  the  360/. 
Stock  Legacies  took  effect. 

Mr.  Sugden,  in  reply : — 

It  is  clear  this  was  meant  an  absolute  Gift  to  Elizabeth 
Ray,  subject  to  the  charge  of  certain  Legacies  in  cer- 
tain Events:  because  the  words  used  in  giving eflTect  to 
those  Legacies  which  follow  the  first  Qift  to  Elizabeth, 
are  all  words  of  contingency,  such  as — but  if,  and,  tn  cose. 
Words  cannot  be  more  express  to  provide  for  different 
events  than  those  which  specify  when  the  two  different 
classes  of  Legacies  should  take  effect.  Janes  v.  Murray, 
and  the  rest  of  the  Cases  cited  on  the  other  side  do 
not  apply,  because  the  question  in  them  arose  from  the 


(/)  a  V.  &  B.  313. 
(^)  Pre.  Cha.  316. 


(A)  Doug.  75. 


SWAYNB 

r. 
Smith. 
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183a.  Wills  not  containing  any  words  to  describe  certain 

contingencies  which  had  happened. 

The  Vice-Chancellok: — 
It  is  not  very  easy  to  find  a  satisfactory  reason  why 
the  Testatrix  should  have  intended  that  the  three  Le- 
gatees of  the  three  Sums  of  360/.  Stock  should  take  if 
the  Sister  died  without  Child  or  Husband,  having  been 
married,  which  would  be  the  effect  of  this  Will ;  and 
that  the  same  Legatees  should  not  take,  if  the  Sister 
died  without  Child  or  Husband,  not  having  been  mar- 
ried. But  Courts  of  Justice  are  not  at  liberty  to  act 
upon  conjecture,  against  the  clear  expressions  of  a 
Will.  And  this  Lady  has  told  us,  in  plain  words,  what 
Legacies  are  to  take  effect  in  the  event  of  her  dying 
unmarried ;  and  I  cannot  intend  that  she  meant  more 
than  she  has  expressed.  It  may  be,  that,  in  this  con- 
struction, I  am  not  executing  the  purpose  of  this  Tes- 
tatrix. But  the  security  of  Property  requires  rather 
that  a  possible  purpose  should  be  disappointed,  than 
that  Courts  of  Justice  should  act  upon  any  supposed 
intention  which  is  not  to  be  collected  from  the  language 
of  the  Will. 


^ ^  ^  j.c.^.^J9f-/sk 

/"^>^«^^^^  ^^^^^^^    X^^^/T.^^S 
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SOPHIA  KNYE,  Spinster,  and  HENRY  KNYE  and         J?"*" 
CHARLES  KNYE,  Infants,  by  the  said  SOPHIA  '3th  November. 
KNYE,  their  Mother  and  next  Friend    -    Plaintiffs  ;      f^  married 

and  Man,  after  hav- 

JOHN  MOORE         -        -        -        -        Defendant.  »«j«;«lj^  ^ 

woman,  and  had 
The  BiU  stated,  that  the  Plaintiff,  SopUa  Knue,  ChUdren  by  her, 
became,  in  the  year  1808,  Servant  to  the  Defendant,  providing  for  her 
and  for  four  years  conducted  herself  with  strict  pro-  ^d  the  Children 
priety :  That,  in  the  year  1811,  some  differences  having  ^"^^^j^  ^^  ^  . 
arisen  between  the  Defendant  and  his  Wife,  the  De-  sits  itin  the  hands 
fendant  began  to  pay  very  particular  attention  to  the  wL^^f^^rTs^^' 
Plaintiff,  S.  Xnye,  and  proposed  to  her  to  cohabit  with  procures  posses- 
him :  That  she  at  length  yielded  to  his  solicitations,  and  si^n  ©^  i^  ^^^^ 
agreed  to  his  proposals  :  That,  in  1812,  Defendant  fitted  Demurrer^  that" 
up  a  Cottage  in  the  neighbourhood  for  her,  where  she  die  Woman  and 

resided  and  cohabited  with  him  until  some  time  in  the  her  Children  can 

maintam  a  Bill 
year  1816,   and  in  the   course  of  such  Cohabitation  to  compel  him  to 

was  delivered  of  four  Children,  of  whom  the  Defend-  deliver  up  this 

ant  was  the  Father,  namely,  the  Plaintiffs  Henry  and  ^^  Person  with 

CharleSf  and  two  other  Children,  since  dead :    That,  whom  the  Deed 

in  the  year  1816,  the  Defendant  having  several  legiti-  ^^d^need^not'be 

mate  Children,  became  desirous  of  putting  an  end  to  the  made  a  Party,  as 

connexion,  and  of  making  a  due  Provision  for  the  Plain-  "?  breach  of 

Trust  was 
tiff,  Sophia  Knye,  and  the  other  Plaintiffs,  her  Children ;  charged  against 

and,  for  that  purpose,  wrote  and  sent  a  Letter  to  her,  him ;-— and  that 
dated  2i8t  August  1816,  whereby  he  informed  her  that  JJ^lSruT,  """^ 
his  absence  from  England,  which  would  take  place  though  it  also 
immediately,  made  their  Separation  necessary ;  and  nought  perfonh- 
requested  her  to  quit  the  Cottage,  and  assured  her  that  Agreement  to 
so  long  as  the  Children  were  maintained  at  her  Expense,  pay  an  Annuity 
and  her  Conduct  justified  her  claim  upon  him,  she  which  could  not 
should  be  provided  for  by  an  Allowance  of  100/.  a  year,  be  decreed  iii 

Equitj. 
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^^^*'         to  be  paid  by  his  Bankers ;  and  that,  if  any  accident 
happened  to  him,  she  and  the  Children  were  provided 
^^  for  by  a  Deed  executed  by  him,  and  left  in  Trust  with 

MooBs.  his  Attorney,  Mr.  If. :  That,  being  eztremdy  desirous  of 
putting  an  end  to  the  connexion,  she  agreed  to  quit 
the  Cottage,  and  accept  the  Provision;  and  that,  in 
pursuance  of  the  Agreement,  she  gave  up  possesnon  of 
the  Cottage,  and  accepted  the  Provision  of  lOo  /.  a  year, 
and  that  she  had,  ever  since  August  1816,  wholly 
supported  her  Children,  and  conducted  herself  with 
propriety :  That  the  Defendant,  for  a  short  time  after 
entering  into  the  Agreement,  remitted  to  her,  from  time 
to  time,  various  sums  of  Money,  on  account  of  the  pro- 
mised Provision;  but  that,  since  July  1820,  he  had 
ceased  to  pay  her  any  Sum  on  account  thereof,  and  had 
also  procured  the  Deed,  mentioned  to  have  been  executed 
by  bim  for  the  benefit  of  her  and  her  Children,  to  be 
delivered  into  his  Custody  or  Possession ;  and  that  iie 
refused  to  deliver  up  the  same,  or  to  discover  the  Con- 
tents thereof. 

The  Bill  charged,  that  it  was  fully  agreed  between  the 
Defendant  and  the  Plaintiff,  Sophia  Knye,  for  the  pur- 
pose of  putting  an  end  to  the  connexion  between  them, 
that  the  Defendant  should,  during  his  Life,  pay  her  the 
annual  Sum  of  100/.  as  a  Provision  for  the  support 
and  maintenance  of  herself  and  Children,  and  that 
the  Letter  above  mentioned  contained  the  Terms  of 
this  Agreement ;  and  that  the  Agreement,  was  by  the 
Letter,  duly  reduced  into  writing,  and  was,  in  Equity 
a  good  and  valid  Agreement,  on  the  part  of  the 
Defendant,  to  pay  to  the  Plaintiff,  during  his  Life, 
the  annual  Sum  of  100/.  and  that  the  Payments 
made  by  him  were  acts  of  part  performance  of  the 
Agreement.  , 
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The  Bill  prayed  a  specific  P^fonnance  of  this  Agree-         *^*; 
flM&ty  and  that  the  Defendant  might  he  decreed  to  pay     '       ' 
to  the  Plaintiff,  S.  Knye^  the  Arrears  and  fotare  Pay-         ^^^ 
ments  of  the  Annuity,  during  his  Life,  she  being  willing        Mooac 
to  support  and  maintain  the  Children ;  and  that  the 
Defendant  might  be  decreed  to  deliver  up  the  Deed, 
and  that  it  might  be  deposited  in  safe  Custody. 

To  this  Bill  the  Defendant  demurred,  for  want  of 
Equity. 

Mr.  Bell,  and    Mr.  LowU,   in   support  of  the 
Demurrer: — 

First.  This  is  not  one  of  those  Cases  where  a  Man, 
having  debauched  a  Woman,  makes  a  Provision  for  her; 
but  this  is  the  case  of  a  married  Man,  and  comes  within 
the  Doctrine  laid  down  in  Priett  v.  Pairott,  (a).  That 
Case  has  been  cited  in  the  House  of  Lords,  and  the  Doc- 
trine of  Lord  Hardmcke  acknowledged ;  it  was  also 
cited  to  the  Master  of  the  Rolls  in  Matthews  v.  L.  (6),  ' 
and  not  objected  to.  There  is  no  Case  in  which  this 
Court  has  held  a  Deed  like  the  present^  made  by 
a  married  Man,  to  be  valid  (c). 

Secondly.  The  Demurrer  is  also  mistainable  ore  tenus, 
for  multifiiriousneBS.  The  first  part  of  the  Bill  states 
an  Agreement  widi  the  Mother  only,  by  which  she  was 
to  receive  100 1,  a  year,  in  consideration  of  former 
Cohabitation.  As  to  this,  she  alone  is  entitled  to  sue ; 
she  cannot  join  to  that  Claim  another  in  which  she  and 
other  Persons  are  jointly  interested;  for,  as  to  the  other 
matters,  the  claims  jointiy  with  her  Children. 

<fl)  a  Ves.  x6o.  (b)  1  Madd.  558. 

(c)  See  Spker  v.  Hayxoari,  Precedents  in  Chancery,  114, 
and  the  Murchioness  ofAnnandale  v.  Harris,  2  P.  W.  43a.  and 
3Bro.  P.C.445. 
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Thirdly,  Another  ground  of  Demurrer  is^  that,  if  they 
come  here  for  this  Deed,  the  Person  in  whose  hands 
the  Bill  states  the  Deed  to  have  been  deposited,  ought 
to  have  been  a  Party  to  this  Suit, 

Mr.  Evans,  in  support  of  the  Bill,  said  that  this  Case 
was  distinguished  from  Priest  v  Parrott  by  the  circum- 
stance of  there  being  Children,  who  are  innocent 
Parties. 

The  Vice-Chancellor: — 

The  Agreement  contained  in  the  Letter  stated  in  the 
Bill,  must  be  considered  as  merely  voluntary,  therefore, 
a  Bill  wiU  not  lie  for  the  performance  of  it.  But  it  is  a 
very  different  question,  whether  the  Defendant  must 
not  answer  as  to  the  Deed  of  Settlement,  which  he  is 
alleged  to  have  executed  and  delivered  to  a  Trustee  for 
the  Plaintiffs,  and,  afterwards,  to  have  improperly 
obtained  again  from  the  Trustee. 

It  seems  to  be  established  by  the  Case  of  the  Mar- 
chioness of  Annandale  v.  Harris  {d)  (which  afterwards 
went  to  the  House  of  Lords),  and  by  Ord  v.  Blackett, 
and  Carew  v.  Safford,  there  cited,  that  Courts  of  Equity 
will  lend  their  aid  to  enforce  Securities  given  as  the 
pramium  pudicitia.  Lord  Hardwicke  states  (e),  that,  in 
Annandale  v.  Harris^  it  appeared  that  Lord  Annandale 
was  not  married  at  the  time  of  his  connection  with  the 
Defendant.  No  such  circumstance  is  stated  in  the 
Report,  nor  does  it  appear  to  have  formed  any  ingre* 
dient  in  the  Decision.  The  principle  of  that  Case  is, 
that,  if  a  Man  misleads  an  innocent  Woman,  it  is  but 
justice  and  reason  that  he  should  make  her  reparation; 
and,  therefore,  notwithstanding  the  immorality  of  the 


(J)  2  P.  W.  432,  and  3  Bro.  P.  C.  445.       (c)  2  Vez.  i6i. 
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GonnectioQ   which  led  to  the  provision,  a  Court  of  tSflt. 

Equity  will  lend  its  aid  to  enforce  it    If  a  Woman  be     ' 

the  Yictim  of  a  married  Man,  it  is  not  less  jostice.and         Kvtb 

reason  that  he  should  make  her  reparation  than  if  he        Mooaa. 

were  nnmarried ;  and  the  deeper  shade  of  immorality 

in  the  connection  is  not  a  very  tangible  or  satisfactory 

ground  of  distinction. 

In  the  Case  of  Priest  t.  Parrott,  there  were  no  Child<- 
ren.  Now  here,  in  the  first  place,  the  Deed  is  a  pro* 
▼udon  for  the  mother  and  her  Children,  and  they  are  Co- 
Plaintifis ;  and  if  I  was  to  decide  that  the  mother  could 
not  maintain  this  Bill,  there  is  no  principle  that  the 
Children  could  not.  The  Case  of  the  Children  here 
makes  it  quite  clear  that  this  general  Demurrer  cannot 
be  maintained. 

It  is  then  said,  that  there  is  a  defect  of  Parties ; 
because  the  Person  to  whom  the  Deed  was  delivered 
19  not  before  the  Court 

If  the  Trustee  had  delivered  up  the  Deed  in  breach 
of  his  IVust,  then  he  ought  to  have  been  before  'the 
Court,  in  order  to  be  charged  in  respect  of  such  Breach, 
but  not  otherwise. 

Anotherobjection  is  taken  to  the  Bill,  as  being  multi«- 
fiuious;  because  it  seeks  for  the  performance  of  an 
Agreement  under  which  the  mother  alone  is  entitled,  and 
joins  to  this  another  Claim,  in  which  she  is  interested 
jointly  with  her  Children.    But  the  whole  Case  of  the  /l^^^^  ^  ^^     ^^^ 
mother  being  propexly  the  subject  of  one  Bill,  the  Suit  ^a^A^^/e^l  lo  jt.A  . 
doea  not  become  multifarious  because  all  the  Plaintife  -^  !^/^^.  ^^S^fT^ 
are  notmterested  to  an  equal  extent.  >i:z  ^c .  ,tCZ  A/^ 

Demurrer  overruled  (e).        ^  a^  ^  z^^  ^  ?  m — 

(«)  See  GroM  v.  UaihoM,  B  Vsi.  Jan.  a86,  and  Binnmgtait  v.   ^"^  1^%J^ 
WMt,  4  B.  &  A.  6flo.  ^^•^  "^^    '^  - 
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14th  November.  GORTON  v.  SMART  and  COOKE. 

Specific  ^  H^^  ^^  ^  ^^U  ^^^  ^^  specific  Performance  of  an 

Performance.     Agi*eement  lo  grant  a  Building  Lease. 
ISfuisance.  ^ 

Specific  Per-  In  March  i8ig^  Articles  of  Agreement  were  entered 
A™^nf  C  "^^  between  Cooke  and  Smiirt,  by  which  Cooke,  in  con- 
grant  a  Building  tiderationof  the  Covenants,  Conditions  and  Agreements 
Lease,  decreed  therem  contained,  agreed  to  demise  to  Smarts  for  a 
SSughttie  t»m  of  ninety-nine  years,  at  a  yearly  rent  of  300/.  a 

Plaintiff  had        Piece  of 'Ground  in  Lambeth,  for  the  purpose  of  build- 
hl^use^u^TMrt  "»K»  ^*  ^^  ^^  agreed  on  the  part  of  Smart,  that  all 
of  the  Land        ^e  Houses  which  he  or  his  Assigns  should  think  fit  to 
comprised  in  the  build,  or  cause  to  be  built  on  the  Ground,  should  not  be 
thereby  WurSl    ^®®^  **^  ^^®®  nsually  denominated  Third  and  Fourth- 
the  adjoining       rate  Houses ;  and  that  all  the  Timber  or  Wood  used  in 
Pr^rty  of  the    ^^  ^^  Houses  or  Buildings  should  be  of  such  scantling 
or  dimensions  as  are  used  in  good  and  well-built  Houses 
of  the  corresponding  Rate :  Tliat  the  Leases  to  be  made 
of  such  Houses  should  contair  all  Covenants,  Clauses 
and  Agreements  usual  in  Leases  of  the  like  nature, 
and  such  other  Covenants  and  Clauses  as  should  be 
agreed  upon  between  the  parties  (Cooke  and  Smart) 
firom  time  to  time,  for  the  advancement  and  improve- 
ment of  the  Undertaking,  and  of  the  Estate  of  Cooke. 

These  Articles  contained  other  Provisoes,  in  none  of 
which,  however,  was  there  any  thing  further  expressed 
as  to^the  nature  of  the  Houses  to  be  built.  But  where 
reference  wad  made  to  the  Houses  proposed  to  be  built, 
the  words  ''  Houses  or  Buildings,''  and  in  one  instance 
^'  Messuages  or  Tenements/'  were  used.  There  was 
alsa  a  proviso,  empowering  Cooke,  his  Heirs  and  As- 
signs, and  his  and  their  Agents  and  Surveyors,  to  enter 
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upon  the  Ground  agreed  to  be  demised,  to  examine 
and  inspect  any  of  the  Buildings  that  should  be  carry'- 
ing  on^  and  to  take  such  minutes  of  the  state  thereof, 
as  they  should  think  fit 

Under  this  Agreement,  Smart  entered  into  posses- 
sion of  the  Ground,  and  in  May  1820,  signed  an 
Agreement  with  the  PlaintifF,  Gorton,  to  underlet  to 
him  a  small  part  of  it  for  a  Term  of  ninety-seven  years, 
at  a  yearly  Rent  of  14/.  for  the  purpose  of  erecting 
Buildings  intended  for  a  small  Brewhouse,  and  to  grant 
him  a  Lease,  which  should  contain  the  customary 
Clauses,  when  the  intended  Buildings  were  finished. 

The  Plaintiff  entered  into  Possession  under  this 
Agreement,  and  built  the  Brewhouse.  Hn  then  applied 
for  his  Lease;  but  Cooke  insisted  that  it  was  contrary 
to  fhe  Terms  of  his  Agreement  with  Anar^  that  any 
Brewhouse  or  Manufactory  should  be  ereeted  on  the 
Laiid4  and  objected  to. grant  the.Lea8e>  because  the 
erection  of  a  Brewhouse  was  usurious  to  his  Profperty 
in  that  Neighbourhood.  But.  at  the  same  time  he 
offered  to  grant  a  Lease  to  the  Plaintiff,  provided  he 
would  adopt  the  requisite  means  tbf  cotisumlng  the 
Sinoke'oc^asioned  by  tlife  Breweiy,^  so  as  tb  prevent 
it  from  being  obnoxious  ta  the  Neighbourhood.  I^e 
Plaintiff  reiused  to  adopt  the  means  of  consuming  the 
Smoke,  and  filed  this  Bill,  i^n^ing  for  a  specific  Per^ 
formance. 
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It  was  insisted  by  the  BiU,  that  Cooke  was  aware  of 
the  Agreement  between  the  Plaintiff  and  Smart,  and 
did  not  object  to  the  erection  of  the  Brewhouse  till  it 
had  been  completed,  although  he  knew  the  nature  of 
the  Building  while  it  was  in  progress.    But  this  was 

f  % 
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i8ff^.  denied-by  Cooke  in  his  Answer;  and  the  Evidence  of  the 

Plaintiff  only  proved  that  Cooke  lived  in  the  Neigh- 


GoETOK       bourhood,  and  might  have  known  the  nature  of  the 


o. 


Smaet.        Bailding  before  it  was  completed. 

On  the  part  of  Cooke,  it  was  proved  that  his  Pro- 
perty in  Houses  in  the  Neighbourhood  would  be  de- 
preciated by  the  erection  of  this  Brewhouse. 

The  Cause  now  came  on  to  be  heard. 

Mr.  Home,  for  the  Plaintiff. 

Mr.  Sugden,  and  Mr.  Munro,  for  the  Defendant 
Cooke,  insisted.  First,  that  a  Brewhouse  was  not  a 
Building  within  the  Terms  of  the  Agreement ;  Secondly, 
that  the  Plaintiff  having  rejected  the  offer  of  a  Lease 
on  the  condition  of  his  adopting  the  means  for  prevent- 
ing the  Brewhouse  from  being  a  Nuisance  and  a  Da- 
mage to  the  Defendant's  Property,  vna  not  entitled  to 
a  Lease  on  any  other  terms ;  Thirdly,  that  it  was  proved 
'  that  the  Brewhouse,  as  now  used,  was  an  injury  to  the 
Property  of  die  Defendant. 

The  Vicb-Cbancellob  : — 

There  is  no  Covenant  in  the  Agreement  to  restrain 
the  building  of  a  Brewhouse.    A  Brewhouse  is  not 
0  necessarily  a  Nuisance,  and  if  it  be  so  used  as  to  be- 

come a  Nuisance,  the  Law  is  open  to  the  Defendant  (a). 

Decree  for  a  specific  Performance.. 
(«)  8etfF»{fiaM#v.Cil€iiry,  3  Ves.S9- 
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»^*^,^  ^  £.^^         aad  July, ' 
VEZEY  V.  JAMSON.  '  »9tli  Novembir. 

V  ^ ' 

1  HIS  Suit  was  institated  to  obtain  the  opinion  of  the         Tnut. 
Court  as  to  the  Disposition  of  the  Residuary  Estate  of     Testator  gives 
John  Vezijf,  the  Residue  of 

his  Estate  to  his 

By  his  Win,  dated  6th  December  1814,  which  was  ?J5!!rtIk"deLlt 
executed  so  as  to  devise  Freehold  Estates,  after  dis-  of  appointment, 
posing  of  his  Real  Property,  and  givmg  various  pecu-  todwpose  of  it 
niary  Legacies  (one  of  which  was  to  a  charitable  In-  sure,  either 
stitution)  he  gave  all  the  Residue  of  his  Estate  to  his  for  charitable 
Executors,  upon  special  Trust  and  confidence,  never-  ^J^  ^^  ^  ' 
theless,  to  apply  and  dispose  of  the.same  in  or  towards  Ferson  or  Per- 
such  charitable  or  public  Uses  or  Purposes,  Person  or  ^*»  *°  *°^^ 
Persons,  or  otherwise,  as  he  might,  by  any  Codicil  or  they  in  thdr 
Codicils  to  that  his  Will,  or  "by  Memorandums  in  his  discretion  should 
own  Handwriting,   direct  or  appoint,  and  as  the  Laws  ^^^  ^^  Trust 
of  the  Land  would  admit  of;  and«  in  default  of  any  is  too  general 
such  Directions  or  Appointments,  then,  as  to  the  whole  ^^^^^i^^^lJ  ^ 
Residue,  or  in  case  of  any  such  Directions  or  Appmnt-  the  Court:  That 
ments,  and  the  same  should  not  be  an  entire  Disposition  the  Executors 
of  such  Residue,  then,  as  to  such  part  of  such  Residue  ^.^^^^  jj  j^  ^^^^ 
concerning  which  no  such  Direction  or  Appointment  expressly  on 
should  be  made,4ipon  Trusty  to  pay  and  apply -the  same  ^*^   t  f  kSi 
in  or  towards  such  charitable  or  public  Purposes  as  the  ^jt  entitled. 
Laws  of  the  Land  would  admit  o^  or  to  any  Person  or 
Persons,  and  in  such  Shares  and  Proportions,  Sort^ 
Manner  and  Form,  so  as  his  Executors,  or  the  Sur- 
Tivor  of  them,  or  the  Executors  or  Administrators  Of 
such  Survivor,  should,  in  their  or  his  discretion,  will  and 
pleasure,  think  fit,. or  as  they  should  think  would  have 
been  agreeable  to  him,  the  said  Testator,  if  living,  and 
as  the  Laws  of  the  Land  did  not  prohibit,  but  admit 
ol 
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The  Tesfator  never  by  any  Codicil  or  Memorandum 
specified  any  purpose  to  which  the  Residue  was  to  be 
applied. 

The  Plaintiff,  as  next  of  Kin,  claimed  the  Residue  as 
undisposed  of;  and,  on  behalf  of  the  Attorney  General, 
it  was  insisted,  that  it  must  be  applied  to  charitable 
Purposes,  under  the  direction  of  the  Court,  pursuant 
to  the  wishes  of  the  Testator. 

When  the  Cause  first  came  on  to  be  heard,  the  Vice^ 
Chancellor  referred  it  to  the  Master,  to  inquire  who  were 
the  next  of  Kin  of  the  Testator  at  the  time  of  his  death, 
that  they  or  their  Representatives  might  all  be  made 
Parties  to  this  Suit. 

This  was  done  accordingly ;  and  on  the  22d  July  i  Ssft, 
the  Cause  was  heard  for  further  directions. 


It  did  not  appear  by  the  Pleadings  whether  any  of 
the  next  of  Kin  were  Legatees  or  Devisees  under  the 
Will  or  Codicils. 

Mr.  Bell,  Mr.  Shadwell,  and  Mr.  Trower,  appeared 
for  the  various  Parties  (a). 

The  question  ivas,  whether  the  Residuary  Estate  was 
well  given  to  charitable  Uses,  or  belonged  to  the  Trus- 
tees for  iheir  own  use,  or  to  the  next  of  Kin. 

The  following  Cases  were  cited  in  the  course  of  the 
Argument,  Morke  v.  Bishop  of  Durham  {b),  Attorney 
General  v.  Herrick  (c),  Price  v.  Peacock  (d). 

(a)  As  the  Cause  was  heard  in  July  last,  we  have  no  note  of 
the  Argument. 

(6)  9  Ves.  399,  and  loVea.  522. 

(c)  Amb.  712. 

{d  )  Finch,  445 ;  2  Lev,  267. 
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The  Vice-Chancelloe  : —  iSaa. 

In  the  event  of  no  Appointment  of  this  Residuary 
Estate  by  the  Testator  himself,  he  has  given  it  to  Trus-  ^"" 
tees  to  dispose  of  it  at  their  will  and  pleasure^  either  JAvaoir* 
for  charitable  Purposes  or  public  Purposes,  or  to  any 
Person  or  Persons,  in  such  Shares  and  Proportions, 
Sort,  Manner  and  Form,  as  they  in  their  discretion 
shall  think  fit,  and  the  Laws  of  the  Land  shall  not  pro- 
hibit It  is  in  effect  a  Gift  in  Tru^,  to  be  absolutely 
disposed  of  in  any  manner  that  the  Trustees  think  fit, 
which  is  consistent  with  the  Iaws  of  the  Land,  and  so 
that  it  be  not  applied  for  their  own  use  and  benefit. 

The  Testator  has  not  fixed  upon  any  part  of  this  Pro* 
|)erty  a  Trust  for  a  charitable  Use,  and  I  cannot  there- 
fore devote  any  part  of  it  to  Charity.  He  has  given  it 
to  the  Trustees  expressly  upon  Trust,  and  they  cannot 
therefore  hold  it  for  their  own  benefit.  The  toecessary 
consequence  is,  that  the  purposes  of  the  Trust  being  so 
general  and  undefined  that  they  cannot  be  executed  by 
this  Court,  they  must  fail  altogether,  and  the  next  of 
Kin  become  entitled  to  the  Property,  The  Case  of 
Morice  v.  Bishop  of  Durham  is  precisely  tn  point  (e). 

(tf)  See  Mills  v.  Farmer,  l  Meriv.  55,  and  19  Ves.  483, 
•ad  the  Cases  there  cited.  In  the  Attorney  General  v.  Boyky^ 
7  Ves.  58,  im  nof.-^the  Testator  gives  Real  and  Personal  Estate 
to  Trustees,,  in  Trust,  (failing  other  liinitatjons)  to  dispose 
thereof  to  such  of  ,hi3.Helatives  of  his  Mother's  side  who  were 
most  deserving,  and  in  such  manner  and  proportion  as  his  Trus- 
tees should  think  fit ;  to  such  charitable  Uses  as  they  should  think 
most  proper  and  convenient.  The  Court  decreed  one  Moiety  to 
all  the  Relations  on  the  Mother's  side,  within  the  degree  of 
third  Cooins ;  and  the  other  Moiety  for  charitable  Purposes ;  and 
directed  the  Mff^/fT  to  approve  a  Scheme  in  which  the  poor  Rela* 
tioDs,  not  partakers  of  the  first  Moiety,  "were  t^terU  paHbusp 
to  be  preferred.  See  Moggridge  v.  Tkackw^  7  Ves.  36,  and 
the  Cases  there  referred  to. 
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i8flfl. 
•oth  November.  BALFOUR  ».  FARQUHARSON. 

A  Defendant   Iff  this  Case,  the  Defendant  had  put  in  Three  insuf- 
^reeiraaffici^t  fic^^ot  Answers,  and,  for  want  of  a  Fourth,  he  was 
Answers,  and  is  committed  to  the  Fleet, 
in  custody  for 

^^^  ?( •  ^^^»  Mn  Daniel  moved  for  his  Discharge,  upon  the  Six 
discharge  imme-  Clerk's  Certificate,  that  a  Fourth  Answer  had  been 
diately  on  filing  filed ;  and  cited  Lord  Bacon's  Orders,  Beames^s  Orders 
a  fourth  Answer.  ^.^^  ^g^  ^^  j^^  Clarendon's  Orders,  Ibid.  183,  and 
Bailey  v.  Bailey  {a). 

Mr.  Agar  opposed  the  Motion,  and  cited  an  Order 
of  the  30th  April  1700(6),  and  contended,  that  under 
that  Order  the  Defendant  was  to  be  kept  in  Custody 
until  the  Master  hiid  reported  the  Fourth  Answer  to  be 
sufficient. 

The  Regislrarp  on  being  applied  to  1^  the  Vice^Chan' 
eellor,  stated,  that  there  was  no  instance  of  the  Order  of 
1 700  having  been  acted  upon,  and  that  the  Practice  had 
always  heea  conformable  to  Lord  Clarendon's  Order. 

The  Vice-chancellor  directed  the  Motion  to  be  made 
before  the  Lord  Chancellor. 

Shortly  afterwards  Mr.  Daniel  returned,  and  stated 
to  the  Court,  that  the  Lord  Chancellor  had  said,  that,  if 
his  Honor  was  satisfied  that  the  Order  of  1700  had 
never  been  acted  upon,  he  would  not  be  the  first  to  act 
upon  it. 

The  VlCE-CHANCfiLLOK:«— 

Then  take  your  Order. 

(a)  11  Vss.  151. 

(fi)  First  pubUshsd  by  Mr.  Be^mut  Ord.  Cha.  317, 
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JOHNSON  V.  ASTON  (a).  joth  Noyember. 


JMOTION  to  pay  Money  iuto  Courty  on  admiMion  in     Money  admit- 

the  Answer  of  the  Defendant,  an  Executor.  ted  by  an  Exe- 

eutor  to  be  in 
the  hands  of  his 
The  Defendant  was  a  Partner  in  a  mercantile  House  Partner,  is  in  his 
at  Trinadad,  and  a  Bill  of  Exchange  had  been  drawn  ^^  purpose  of 
on  his  House  for  the  Money  in  question,  in  favour  of  being  ordered  to 
the  Testator,  by  a  Party,  who,  it  was  admitted,  had  ^J^^  ^^ 
the  Amount  of  the  Bill  in  the  hands  of  tlie  Partnership. 
The  Bill  was  long  oyer  due,  and  the  Defendant,  by  his 
Answer,  admitted  that  his  Partner  in  Trinadad,  had 
debited  the  Drawer  with  the  amount  of  the  Bill,  though 
the  Money  had  neyer  been  actually  remitted. 

The  Vicb-Chancellob  : — 

The  Money  of  the  Executor,  admitted  to  be  in  the 
hands  of  the  Banker,  is  in  his  own  hands  for  the  pur- 
pose of  such  an  Application  as  the  present.  The 
Partnership  are  to  be  considered  as  the  Bankers  of 
the  Executor.  The  fact  that  the  Money  is  abroad  is 
a  reason  fur  giving  a  longer  time  for  Payment  into 
Court 

(a)  Et  rdatmi. 
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1822. 
«5tli  November-  BRYSON  v.  WHITEHEAD. 

Restraints  on     1  HIS  was  a  Bill  for  the  specific  Performance  of  an 

^  Agreement,  for  the  sale  of  the  Goixlwill  of  a  Trade,  and 

A  Trader  may  of  a  Secret  in  Dying, 
sell  a  Secret  in 
his  Trade,  and 
restrain  himself       Tl^e  Plaintiff  bad  for  many  years  carried  on  the  trade 

SrjS^of IT'"  of  a,  Dyer  in  Spitalfields,  and  had  a  particular  mode  of 
Specific  Per-  dying  Bombazeens  and  Stuffs.  None  but  himself  and  lUs 
formance  de-  S<m-in4aw,  one  Porthck,  knew  the  secret  of  dying 
Agreement  to  Stuffs  in  that  mode;. and  this  secret  was  esteemed  of 
sell  the  Good-  great  value, 
will  of  a  Trade, 

andtheexclu-  ^    ^  ,         «        t^  ,    .        ,  .     1.     ' 

sive  use  of  a  Se-      I^^  December  1 830,  Brysan  wmg  about  to  retire  from 

cretin  Dying.  Business,,  agreed  to  seU  the  Good-will  of  his  trade, 
together  with  the  Plant  and  Fixtures,  to  the  Defendant 
for  1,500  /.,  and  the  exclusive  benefit  of  the  Secret  for 
]i,OQo/.  Heads  of  the  Agreement  in  writing. 'were 
signed  by  both.  Parties,  and.  were  expressed  aa. follows : 
^^  Heads  of  Agreem^it  between  Mr.  Bryson,  of,  i&Cb  and 
Mr.  John  Wliitehead,  of ,  &c.  Mt.  Brysan  poBfiessea'a 
Seccet  in>the  art  of  dyihg^Bombazeens,  Princes  Stuffily 
and  other  Goods,  which  is  known  to.lumself  and  Sonr 
in-law,  Samuel  Portlock,  only :  Mr.  Bryson  is  about  to 
retire  from  his  Business,  and  therefore  he  has  agreed 
with  Mr.  Whitehead  as'  follows.:  Mr.  Whitehead  is  to 
pay  him,  for  himself  and  Son,  1,000  /.  for  the  Secret,  and 
1,500/.  for  the  Plant  and  Fixtures  upon  his  Premises, 
and  for  the  Goodwill  of  the  Trade,  and  to  have  the  Pre- 
mises leased  or  assigned  at  the  following  Rents:  [then 
followed  a  description  of  the  Buildings,  and  the  amount 
of  the  Rent].  Mr.  Bryson  to  make  the  Secret  known 
to  Mr.  Whitehead,  and  instruct  him  in  the  Art,  and  to 


CASES   IN  CHANCERY. 


75 


make  over  the  Trade  mod  Goodwill,  and  use  his  en-  ^83^. 

deavours  to  secure  it  to  Mr.  Whitehead,  by  circular  *  ^ 
Letters,  and  other  usual  means ;  and  he  is  not  himself  B^^^ow 
to  engage  in  the  business  of  a  Dyer  for  Twenty-years ;  Whitehbad. 
and  he  is  to  engage  that  his  Son->in-Iaw  will  not  divulge 
the  Secret,  or  engage  in  the  business  of  a  Dyer  for  the 
same  term  as  Mr.  Bryson ;  and  that  neither  of  them 
shall  do  any  thing  to  prejudice  Mr.  Whitehead  in  the 
Trade  of  Mr.  Bryson^  and  in  securing  and  continuing 
the  Business  of  the  connections  of  Mr.  Bryson ;  and  he 
is  to  procure  his  Son-in-law  to  enter  into  an  Engage«- 
ment  to  the  same  effect  to  Mr.  Whitehead :  An  Inven- 
tory of  the  Plant  to  be  delivered,  See.  Possession  to  be 
delivered  to  Mr.  Whitehead  on  payment  of  the  1,000/., 
and  a  Circular  immediately  issued,  so  that  the  Trade 
may  be  continued  in  the  usual  manner,  under  the 
direction  of  Mr.  W.^  with  the  assistance  of  Mr.  Bryson, 
who  is  to  divulge  the  Secret,  and  instruct  Mr.  W.  there- 
in immediately  after  the  payment  of  the  1 ,000  /. :  The 
ifSOOi.  to  be  paid  upon  the  Leases,  8cc.  being  executed 
according  to  this  Agreement,  which  are  to  be  executed 
within  a  Month,  or  sooner :  Deeds  and  Instruments 
with  full  and  proper  Clauses,  to  be  prepared  and  exe- 
euted  upon  the  basis  of  this  Agreement,  and  the  ex- 
divided." 


Whitehead  forthwith  paid  the  1,000/.  and  was  put 
mto  Possession  of  the  Trade,  and  had  the  Secret  com 
municated  to  him. 

Bryson  and  his  Son-in-law  soon  afterwards  executed 
a  Bond  to  Whitehead  in  the  common  form,  with  a  Pe<- 
aalty  of  3,000/.  reciting  the  Agreement,  and  with  the 
condition,  that  they  or  either  of  them  would  not>  fot 
Twenty  years^  in  any  manner  exercise  the  trade  of  Dyers 
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within  the  distance  of  Fifty  miles  from  SpUalfieUb,  and 
would  not,  at  any  time,  disclose  the  Secret. 

Whitehead,  however,  thought  that  this  Bond  (which 
was  prepared  hy  Bryson's  Solicitor)  was  not  sufficiently 
restrictive,  and  that  Bryson  and  his  Son  might,  at 
any  time,  without  incurring  any  Penalty,  resume  their 
trade  at  any  place  beyond  the  distance  of  Fifty  miles 
from  London;  as  at  Kidderminster,  Norwich,  or  in  York- 
shire, where  Bombazeens  and  Stuffs  are  principally 
manufactured.  For  this  reason  he  insisted  on  a  Deed 
of  Covenant  more  restrictive  in  its  terms,  and  with 
Clauses  for  liquidated  Damages  in  case  of  breach  of  the 
Agreement. 

Disputes  arose  in  consequence,  as  to  the  terms  of  the 
Deeds  to  be  executed  under  the  Agreement,  and  Bryson 
filed  this  Bill  for  a  specific  Performance,  and  for  pay* 
mentof  the  1,500/. 

Mr.  Heald,  and  Mr.  Whitmarsh,  for  the  Plaintiff. 


Mr.  Bell  and  Mr.  Theobald,  for  the  Defendant,  sub- 
mitted it  to  the  judgment  of  the  Court,,  whether  the 
Agreement  was  of  such  a  kind  as  could  be  carried 
into  execution.  It  was  the  essence  of  the  Agreement 
that  neither  Bryson  nor  his  Son-in-law  should,  for 
Twenty  years,  carry  on  the  Trade  of  Dyers.  If,  how- 
'  ever,  the  Agreement  was  to  be  acted  on  so  as  to  confine 
the  Restriction  on  exercising  the  Trade  to  places  within 
Fifty  miles  from  London,  then  the  Defendant  would 
not  have  that  Benefit  which  he  had  stipulated  for  by  the 
Agreement;  because  the  Plaintiff,  or  his  Son-in-law, 
by  removing  to  Norwich,  or  any  other  convei^ient  Situ- 
ation beyond  the  distance  of  Fifty  miles,  would  corns 
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into  direct  competition  with  him.  If  considered  as  an 
Agreement  not  to  exercise  the  trade  of  a  Dyer  any 
where  for  Twenty  years,  it  was  void  by  the  policy  of 
Law,  Mitchell  v.  Reynolds  (a).  If,  on  the  other  hand, 
it  was  to  be  acted  on  so  as  to  limit  the  Restraint  on 
carrying  on  the  trade  to  the  distance  of  Fifty  miles  from 
Xondbn,  the  Defendant  would  lose  the  benefit  for  ^hich 
lie  had  contracted. 

The  Vice-Chancellor:— 
Although  the  policy  of  the  Law  will  not  permit  a  ge* 
neral  restraint  of  trade,  yet  a  Trader  may  sell  a  Secret 
of  Business,  and  restrain  himself  generally  from  using 
that  Secret.  Let  the  Master,  in  settling  the  Deed  which 
is  to  giye  effect  to  this  Agreement,  introduce  a  general 
Covenant  to  restrain  the  use  of  the  Secret  for  Twenty 
years,  and  a  limited  Covenant,  in  point  of  locality,  as  to 
carrying  on  the  ordinary  business  of  a  Dyer,  both  Par- 
ties being  willing  that  the  Agreement  should  be  so 
modified. 

The  Decree  therefore  referred  it  to  the  Matter  to  settle 
a  proper  Deed  (fr). 

(a)  iP.  W.  i8i. 

(b)  It  is  a  very  ancient  part  of  the  Policy  of  the  Law  to 
diMsoorage  restraints  on  Trade,  as  being  injurious  to  the  Public. 
But  no  Judge  ha&  carried  his  abhorrence  so  far  as  is  reported  of 
HmH^  J.  in  the  Year  Book,  2  Hen.  5.  There  a  Dyer  was  bound 
that  be  diould  not  use  his  Craft  for  Two  years,  and  Hull  held 
that  the  Bond  was  against  the  Common  Law,  *^  and  by  G— <l 
(sud  he),  if  the  Phdntiff  were  here,  he  should  go  to  prison  till 
he  kad  ydd  a  Tine  to  the  King."  In  Mitchell  v.  Reynoldi, 
}  P.  W.  181,  Parker,  C.J.  in  his  admirable  exposition  of  the 
Laws  on  this  subject,  excuses  the  transport  of  Mr.  Justice 
HtiifB  indignation,  on  the  ground  that  it  was  excited  by  a  case 
of  most  groas  fraud  and  villainy.  As  to  the  general  doctrine,  see 
Davis  V.  MasoHy  5  T.  R.  118;  Chesnumv.Mosth/,  1  Bro.  P.  C. 
S34 ;  Shackle  v.  Baker;  14  Vet.  468;  CruttxoeU  v.  Lye,  17  Yes. 
33S  t  Harrimm  v,  Gardner^  a  Madd.  198,  &c» 
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i8ai2  BAYLEY  v.  SNELHAM. 

isth&ft6thKov. 


Description  of  il-  1  HIS  was  a  Bill  filed  to  carry  into  execution  the 
legitimate  ChUd.  ^^^^  ^^^^^  ^JH  of  John  Snelham ;  and  the  only  ques- 

J.  S.  having    tion  in  the  Cause  was,  as  to  the  validity  of  a  Bequest  to 

contracted  a        the  Children  of  the  reputed  Wife  of  the  Testator. 

mamage,  which 

was  void  ah 

initio,  and  hav-        The  Will  was  dated  2 1  August  1 8oo :  and  the  Testator, 

thltMaSa'g^!     after  reciting,  that  he  had  lately  married  Jatie  White- 

made  his  Will,    side,  the  Sister  of  his  deceased  Wife,  Mary  Snelham,  in 

and  gave  the  Re-  Scotland,  according  to  the  form  and  usage  of  the  Church 

sonal  Estate  to     there,  gave  and  bequeathed  unto  his  Wife,  Jane  SneU 

all  his  Children  ham,  all  his  Household  Ooods,  Plate,  Linen,  China, 

\Vf  ^  Held         Books  and  Wearing  Apparel ;  and  he  gave  the  Residue 

that  the  Son,       of  his  Personal  Estate  to  Thomas  Bayley  and  Thomas 

heing  bom  at       Whiteside,  their  Executors,  Administrators  and  Assigns, 

the  date  of  the  m   \    x         n        j   x       ,  .  .i_  -i 

Will,  was  en-      ^P^^  Trust,  to  sell,  and  to  place  out  the  produce  at 

titled.  Interest,  and  to  apply  the  Interest  and  Proceeds  thereof 

imto  his  Wife  Jane,  for  her  natural  Life ;  and,  from 

and  after  her  decease,  to  call  in  the  Principal  Monies 

so  to  be  placed  out,  and  to  pay  and  apply  the  same 

Unto  and  amongal  alt  and  every  the  Child  and  Childreh, 

or  to  an  only  Child,  as  tJie  case  might  be,  of  him  the 

said  Testator  and  his  Wife  Jane,  the  whole  of  the  said 

Trust  Monies  to  be  paid  to  such  Child  or  Children  at 

his,  h'er,*  or  their  j^e  or  respective  ages  of  twenty-one 

years,  or  day  of  Marriage:  And  upon  Trust,  in  the 

mean  time,  after  the  decease  of  his  said  Wife,  to  pay 

and  apply  the  Dividends,  Increase  and  Proceeds  thereof^ 

for  and  towards  the  Maintenance  and  Education  of  such 

Children  or  Child,  until  their  or  his  or  her  respective 

Shares  or  Share  should  become  payable.    And  the  Tea*  ' 
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tator  declared  it  to  be' his  Will  and  Mind,  that  hi»  Wife 
Jttne,  and  her  Children,  should  take  the  Provisions 
Aereinbefore  made  for  them  in  the  same  manner  as  if 
At  had  been  married  to  him  according  to  the  usage  of 
the  Church  of  England,  and  such  Marriage  had  been 
talid  according  to  the  Laws  of  England.  And  in  case 
all  and  every  the  Child  and  Children  by  him  begotten, 
and  to  be  begotten  on  the  body  of  his  said  Wife,  Jane, 
should  happen  to  depart  this  Life*  under  the  age  of 
Twenty-one  years,  and  unmarried,  then  he  gave  one 
Moiety  of  the  Trust  Monies,  unto  his  said  Wife  Jane, 
her  Executors,  Administrators  and  Assigns;  and  he 
directed  his  Trustees,  and  the  survivor  of  them,  and 
the  Executors  and  Administrators  of  such  Survivor, 
to  pay  and  apply  the  Interest  and  Proceeds  of'  the 
remaining  Moiety  of  the  Trust  Monies  unto  his  Sister, 
Ann  Goodyear,  during  her  natural  Life;  and  from 
and  after  her  decease,  then  he  gave  and  bequeathed 
the  same  Moiety  unto  and  equally  Bmongsi  Richard, 
EHzabeth,  Mary,  and  Ann  Goodyear,  the  four  Children 
of  his  Sister  Ann  Goodyear,  share  and  share  alike. 

At  the  time  when  the  Testator  made  this  Will,  he 
had  one  Son  by  Jane  Snelham.    This  Son  was  the  only 
of  the  Marriage. 


The  Bill  diarged,  that  the  Marriage  of  the  Testator 
witk  Jmne  Snelham,  the  Sister  of  his  former  Wife,  was, 
«ccoi4iiig.to  the  Low  of  Scotland^  ziot  merely  voidable, 
but  absolutely  void,  ab  initio  (a). 

(a)  lliirmarriage,  by  the  Law  of  Scotland^  was  null  and  void. 
**  -Marriage  is  nail  where  it  is  contracted  within  the  degreed  of 
**  Propinquity  or  Affinity  forbidden  by  the  Law/^  Brak.  Inst.  9a. 

**  The  degrees  prohibited  by  the  Law  of  Moses  in  Consan- 
^  Salinity  am  in  every  case'  virtually  pnrfiibited  in  Affinity ; 


8o 
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Ann  Goodyear,  the  Legatee  for  life  of  the  Residae, 
fiiilmg  Uie  preceding  Limitations,  was  a  Party  to  the 
Cause  in  that  character,  as  well  as  because  she  was 
the  Personal  Representative  of  Three  of  her  Children 
named  in  the  Bill,  who  were  dead.  Her  only  sunriving 
Child  had  married,  and,  with  her  Husband,  was  made 
a  Party  ,to  the  Cause. 


By  their  Answer,  these  Parties  stated,  that  they  were 
willing  to  admit,  and  did  thereby  admit,  that  Jam  Snel" 
ham  was  lawfuUy  married  to  the  Testator,  and  that 
John  Snelham  was  the  lawful  Son  of  the  Testator;  and 
they  said,  that  they  had  never  set  up  any  Claim  under 
the  Will,  in  the  events  that  had  happened ;  nevertheless, 
if  the  Court  should  be  of  Opinion  that  they  had  any 
Interests  under  the  Will,  and  were,  therefore,  necessary 
Parties  to  the  Suit,  they  claimed  all  such  Rights  and 
Interests  therein  as  they  might  be  entitled  to. 

The  Cause  now  came  on  to  be  heard. 

Mr.  Heald,  and  Mr.  Rose,  for  the  Plaintiflb,  who  were 
the  Representatives  of  the  acting  Executors  of  the 
Will. 

Mr.  Bell,  and  Mr.  Roupell,  for  John  Snelham  and  his 
Mother,  insisted,  that,  as  John  SneUuun  was  bom  at  the 
time  when  the  Will  was  made,  there  was  a  sufficient 
description  of  him  in  the  Will,  even  if  it  should  turn  out 
that  the  Marriage  was  void,  WUHmon  y.  Adam  (b).    If 


**  and  by  the  Act  1567,  the  Prohibition  is  equally  broad  in  the 
*'  degrees  of  Affinity,  as  in  those  of  Consanguini^.— >Thu8,  ose 
**  cannot  marry  his  W\f^%  Sister^  more  than  he  can  Mt  own. 
^  In  all  this  matter,  the  rules  are  the  same  by  the  Law  of 
*'  Scotland,  whether  the  Parties  be  related  by  fidl  or  by  half 
'« blood/'— Ersk.  Inst.  93,  see.  ^ 
(6)  t  v.  &  B.  4S9« 
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tb^  were  right  in  that  construction,  it  would  not  be 
necessary  to  direct  any  inquiry  as  to  the  Validity  of  the 
Marriage. 

'    Mr.  Pemberton^  for  the  other  Legatees. 

The  Vice-Chancellor: — 

In  the  Case  of  Wilkinson  v.  Adam,  the  words  of  Gift 
were,  *'  To  the  CMldren  which  I  may  have  by  the  aforesaid 
Ann  Lewis,  and  bom  at  my  decease,  or  Six  months  afier^. 
It  was  held  to  be  equivalent  in  expression  to  a  Gift  to 
"  All  the  Children  which  I  now  have,  or  hereafter  may 
**  have  by  the  said  Ann  Lewis,  who  shall  be  living  at  my 
^  decease,  or  bom  within  Six  months  after ;"  and,  conse- 
quently, to  be  a  sufficient  description  of  the  Children  of 
Ann  Lewis,  liring  at  the  time  of  the  Will,  who  had  ac-> 
quired  the  reputation  of  bein^^  the  Children  of  the 
Testator. 

This  Case  is  stronger  for  the  Children  than  that  of 
Wilkinson  v.  Adam,  being  an  express  Gift  to  all  the 
Testator's  Children  by  the  said  Jane,  begotten  or  ta  be 
begotten,  and  necessarily,  therefore,  including  the 
Child  of  Jane,  then  bom,  who  had  acquired  the  reputa- 
tion of  being  the  Child  of  the  Testator. 

Decree,  That  John  Snelham  is  entitled  (c). 

(0  In  Wilkinson  v.  Adam,  i  V.  &  B.  423.  the  doctrine  on  this 
so^ect,  and  the  various  authorities,  were  very  fully  disicussed. 
See  also  Swaine  v.  Kenn^rley^  1  V.  &  B.  469.  JVoodhouseke 
V.  Dalrympie.  2  Meriv.  419. 

Vol.  VL  O 
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1832. 
27th  November.  In  the  Matter  of  a  FRIENDLY  SOCIETY. 


A  Sum  of  This  was  the  Petition  of  the  President,  Stewards,  and 
Fundfi,  standing  ^^^^  Allen,  one  of  the  Trustees  of  The  Firm  and  Friendly 
in  the  name  of  Society. 
two  Trustees  of 
a  Friendly  So- 
ciety, one  of  It  stated  that  the  Petitioner,  John  Allen,  and  one 

whom  had  ab-     j^^„  Burghall,  had  been  elected  joint  Trustees  of  the 

sconded,  ordered         . 

to  be  transferred  Society,  and  that  a  Sum  of  100  /.  3  /.  per  Cent.  Stock 

by  the  other        was  standing  in  the  Books  of  the  Bank  of  England,  in 

ii^'lSW?  ^  ^^^'^  i^^^^  ^^^^^  •  Th**  ^^^^  Burghall  had  absented 
jointly  with  that  himself  from  the  Society,  and  that  his  then  place  of 

of  another  Trus-  Residence  was  wholly  unknown,  and  that,  in  conse- 
tee,  elected  m  ^  , .      ,  ,     •>      . ,        1     , ,  t        j 

the  room  of  him  quence  of  his  absence,  the  President  had  been  elected 

who  had  ab-  Joint  Trustee  with  John  Allen,  in  the  room  of  Burghall. 
The  Petition  therefore  prayed  that  the  Sum  of  100/. 
Stock  might  be  transferred  into  the  names  of  the  Pre- 
sident and  John  Allen. 

There  was  an  Affidavit  of  these  Facts. 

Mr.  Farrer,  for  the  Petition,  referred  to  the  Act 
36  Geo.  3,  c.  90,  by  which  it  is  provided,  that  where 
one  of  several  Trustees  is  absent  out  of  the  jurisdiction, 
or  shall  be  Bankrupt,  or  Lunatic,  or  shall  refuse  to  trans- 
fer,  or  it  shall  be  uncertain  or  unknown  whether  such 
Trustee  be  living  or  dead^  the  Courts  of  Equity  may,  in 
any  Cause  depending,  make  an  Order  of  Transfer  by  the 
other  or  others  of  such  Trustees.  By  the  Act  57  Geo.  3, 
c.  39,  intitled,  "  An  Act  to  extend  the  Provisions  of  the 
"  36th  Geo,  3,  c.  90,  and  the  sad  Geo,  3,  c,  158,  to  Cha- 
**  rity  and  Friendly  Societies,"  it  is  provided,  that  the  Pro- 
visions and  Remedies  of  these  two  Acts  should  extend 
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to  all  cases  of  Petitions  on  which  Courts  of  Equity  are 
by  Law  authorized  and  empowered  to  make  summary 
Ofders  without  Suit,  in  matters  of  Charity,  or  in  matters 
of  Benefit  or  Friendly  Societies. 

The  Vke-ChanceUor  considered,  that  the  tf ue  inten- 
tion of  the  last  Act  must  have  been  to  enable  the  Court 
to  make  such  Orders  upon  Petition  in  matters  of  Charity 
and  Friendly  Societies,  though  there  was  some  obscurity 
in  the  expression- 
Order  made  as  prayed  for  in  the  Petition. 
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In  the  Matter 
of  a 

FaXENDLY 
SOCIETT. 


ANGELL  V.  ANGELL. 

I  HIS  Oase  was  heard  on  Demurrer  to  the  Bill,  which 
prayed  for  a  Commission  to  examine  Witnesses  abroad, 
and  to  perpetuate  their  Testimony. 

The  Bin  stated,  that  JoAn  AngtU,  by  his  Will,  dated 
^1  September  1774^  executed  so  as  to  pass  Freehold 
Estates ;  gave  and  devised  to  the  Heirs  Mak,  if  any  such 
there  were,  of  William  Jngell,  the  first  Purchaser,  at 
Crcwkurst,  and  Father  of  his  Great  Grandfather,  John 
Angdl,  Esquire,  and  their  Male  Heirs  for  ever,  all  his 
Lands  and  Estates,  both  Real  and  Personal,  in  Surrey, 
Kent  and  Sussex,  nevertheless,  subject  and  liable  to 
such  Conditions  as  should  be  thereafter  mentioned, 
and  fliioufd  not  be  otherwise  disposed  of  and  given; 
and  if  tfrere  should  be  tio  male  Heirs  or  Descendants 
of  Ae  same  William,  or  the  first  Angell,  of  Northamp- 
tomhire,  in  order  as  they  should  be  found  or  made 

G  2 
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13th,  soth,  and 
«6th  November, 

Pleading, 

A  Demurrer 
will  hold  to  a 
Bill  to  perpe- 
tuateTestimony, 
if  it  do  not  state 
that  no  Action 
can  be  immedi- 
ately brought. 

A  Bill  for  a 
Commission  to 
examine  Wit- 
nesses Abroad, 
must  allege 
that  an  Action 
has  been 
brought. 

Primdfucie, 
Discovery  is 
incidental  to 
Relief. 


Anoill 
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1823.  apparent;    and  if  there  should  be  none  of  those  in 

being,  or  that  should  be  apparent,  and  plainly  and 
legally  make  themselves  out  to  be  Angetts,  and  so  re- 
Anoell.  lated  and  descended,  he  then  gave  all  his  Estates  what- 
soever, both  Real  and  Personal,  to  William  Broume^ 
Esquire,  Grandson  to  Mrs.  Frances,  the  Wife  o(  Benedict 
'Browne,  Esquire,  who  was  an  Angell,  and  his  Male 
Heirs  for  ever. 

The  Bill  then  stated,  that  there  were  many  Persons 
resident  in  England  of  the  name  of  Angell,  and  that 
several  of  them  had  endeavoured  to  estabUsh  a  Claim 
under  the  Devise  to  the  Heirs  Male  of  William  Angell, 
the  first  Purchaser,  at  Crowhurst^  or  to  the  Male  Heirs  of 
the  first  Angell,  of  Northamptonshire,  but  that  all  of  them 
had  failed  to  produce  satisfactory  evidence  in  support 
of  their  Claim ;  and  that  in  fact,  there  were  no  Male 
Heirs  now  in  existence  of  the  body  of  the  said  Wil* 
Ham  Angell,  the  first  Purchaser,  at  Crowhurst,  but  that 
the  Plaintiff  was  the  Male  Heir  of  William  Angell, 
of  Crowhurst,  by  collateral  Descent,  in  manner  therein- 
after mentioned.  The  Bill  then  traced  the  Descent  of 
the  Plaintiff  from  the  only  Brother  of  William  Angell, 
the  first  Purchaser,  at  Crowhurst. 

It  also  stated,  that,  sometime  after  the  death  of  the 
Testator,  a  Person  of  the  name  of  Benedict  Browne 
entered  upon  the  Estates,  and  took  Possession  of  them, 
assuming  to  be  entitled  under  the  Devise  to  William 
Browne  and  his  Male  Heirs ;  and  that  this  Person,  in 
order  to  strengthen  his  pretended  Title,  had  taken  upon 
himself  the  additional  surname  of  Angell,  and.exercised 
various  acts  of  Ownership,  by  selling  and  letting  divers 
parts  of  the  Real  Estates;  and  that  a  part  of  the  Real 
Estates  of  considerable  value  was  now  in  the  Possession 
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q£  this  PenoDy   as   the   ostensible  Owner  and  Pro-  .      ^^^^"   . 

prietor  thereof,  or  of  his   Under-tenants;    but  that  angell 

the  Plaintiff  had  as  yet  been  unable  to  trace,  with  any  r. 

certainty,  who  were  in  Possession  of  other  parts  of  the  Anoell. 
Estates,  so  as  to  name  them  as  Defendants  to  this  Bill. 

The  Bill  stated  also,  that  the  Plaintiff  had*,  ever  since 
the  -Testator's  death,  resided  in  America,  until  within 
the  Two  last  years,  during  which  time  he  had  twicer 
come  over  to  England,  in  order  to  investigate  his  Rights 
and  assert  his  Claim  to  the  Estates  in  question;  and 
that  it  was  not  till  within  these  Two  years  that  he 
had  been  made  acquainted  with  the  Pfovisions  of  the 
Will  of  John  Angell,  or  with  the  Fact,  that  he  was  the 
Heir  Male  of  William  Angell  the  first  Purchaser  at 

It  then  stated,  that  tiie  Plaintiff  was  fAoat  to  com^ 
snenceBB  Action  at  Law  to  recover  Possession  of  the 
Estates,  of  which  the  Defendant  was  so  in  Possession ;. 
and  that  in  such  Action  it  would  be  necessary  for  him 
to  prove,  amongst  other  things,  the  several  Facts  before 
mentioned,  relating  to  his  Descent ;  and  that  the  same 
could  be  proved  by  divers  other  Persons  now  resident  in 
America,  and  out  of  the  jurisdiction  of  the  Court,  but 
tfiat  such  Persons  were  very  aged;  and  likely  to  die 
before  the  Plaintiff  could  brfng  his  Action  to  triaf,. 
and  that  he  would  lose  the  benefit  of  their  Testimony 
at  Bttch  Trial,  unless  their  Evidence  was  perpetuated  ia 
diis  Court. 

Tbe  Bill  pmyed;  that  the  Plaintiff  might  be  at  liberty 
to  examine  his  Witnesses,  and  that  their  Testimony 
imglit  be  preserved  and  perpetuated ;  and  that  a  Com-^ 
xmssion  might  be  granted  for  the  examination  of  hifr 

03 
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iB<2d.  WitnesBes  in  the  United  States  of  America^  and  other 

^        '     Parts  beyond  the  Seas,  and  for  general  Belief. 

Anoell 

Ahoell.  To  this  Bill  the  Defendant  demoned,  on  two  grounds ; 

First,  for  want  of  Equity  generally :  Secondly,  because 
the  Plaintiff  had  not  annexed  to  his  Bill  an  Affidavit 
of  anyi  of  the  circumstances,  by  means  of  which  the 
Testimony  of  the  Witnesses,  whom  he  prayed  he  might 
examine  in  order  to  perpetuate  their  Etidence^  was  in 
danger  of  being  lost  (a). 

'  The  Court  cidled  upon  Mr.  Pemberton,  the  Counsel 
for  the  Plaintiff,  to  produce  some  authority  in  sup^ 
port  of  such  a  Bill  as  this,  which  sought  to  perpetuate 
the  Testimony  of  Witnesses  where  no  Action  at  Law  had 
been  brought,  and  nothing  was  averred  in  the  Bill  to 
show  that  an  Action  could  not  be  brought  immediately. 
No  such  Authority  could  be  produced  at  this  time,  and 
the  Case  was  therefore  allowed  to  stand  ever  for 
a  week. 

aoth  November^  Mr.  Pemberton,  for  the  Bill. 

This  BiU  prays  for  a  Commission  to  examine  Wit* 
nesses  abroad,  and  is  in  fact  a  Bill  for  a  Commission, 
and  for  a  Discovery.  It  must  be  considered  to  be  a  Bill 
for  Discovery,  because  it  contains  Interrogatories  as  to 
how  the  Defendant  is  entitled  to  the  Lands  in  question* 
It  is  clear  from  the  Authorities,  that  a  BiU  for  Disco* 
very  will  lie  before  an  Action  at  Law  is  brought^  There 
has  indeed  been  a  difference  in  the  Practice  on  this 
point;  but  the  latest  Authorities  are  infovoorof  ^e 
doctrine,  that  there  may  be  a  Bill  for  Discovery  before 
an  Action  is  broaght.    This  could  not  be  cansidare4  «c^ 

(o)  See  Mitf.  41.  &  la 
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a  Bill  for  reliefi  merely  because  it  prays  for  a  Com-  182a. 

HUMion  to  exttntue  Witnesses.  Moodalay  v,  Morton  (fi)  ^3tfaNDvembfer, 
IB  an  express  Decision,  that  a  Demurrer  i/vill  not  hold  to  . 
a  BiU  for  a  Commission  to  examine  Witnesses,  be-  .  o. 
eaosa  no  Action  has  been  broa^t.  Mendesy.  Barnard  (c)  Angell. 
18  another  authority  to  the  same  effect;  and  another 
Case,  Emmot  v.  Atflit,  is  mentioned  by  Sir  Lloyd 
Kmytm^  in  his  Judgment  in  Moodalay  v.  Morton.  It 
is  said  by  Lord  Eldon,  in  The  City  of  London  ▼.  Levy  (d), 
that  *^  Where  the  Bill  avers  that  an  Action  is 
brought,  or  where  the  necessary  effect  in  Law  of  the 
Case  stated  by  the  BiU,  appears  to  be,  that  the  Plain- 
tiff has  a  right  to  bring  an  Action,  he  has  a  right  to 
a  Discovery  to  aid  that  Action  so  alleged  to  be  brought^ 
or  which  he  appean  to  have  a  right  and  intention  to 
bring.''  The  same  reaaonxng  which  applies  to  the  case 
off  a  Bill  for  Diseoveiy*  mast  apply  aho  to  a  Bill  for 
a  Commisaion  to  examine  Witnesaes,  becatise  they  are 
Bills  of  the  same  nature;  and  an  both  cases  the  Costs 
most  be  paid  by  ttie  Plaintiff  (f).  It  might  be  said, 
tfaaty  if  the  BSH  fionr  a  Commission  was  brought  before 
Action^  the  Phdntiff  miglit  never  bring  his  Action . 
bat  the  same  thing  might  be  said  of  a  Bill  for  Disco* 
very.  The  Demurrer^  even  if  good  as  to  the  other 
parts  of  this  Bill,  does  not  extend  to  the  Discovery 
whidi  is  aonght  by  it. 

Mr.  BeU^  aad  Mr.  Mison,  for  the  Demurrer,  relied 
cm  die  general  rule,  diat  a  Bill  of  this  nature  could  not 
be  aaatafaied  before  Actton;  and  contended  that  Mood^ 
alay  v.  Morton,  and  the  other  cases  cited,  were  cases 
of  exception  on  account  of  particular  circumstances ;. 
and  they  cited  the  case  of  Pitt  v.  Shorty  before  Lord 

(6)  3  Dick.  652 ;  1  Bro.  C.  C.  469.       («0  8  Ves.  404- 
(c)  I  Dick.  65.  {e)  Mite  lao. 
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i839,  Eldon,  Trin.  18  lo,  in  which  it  was  decided,  that  a  De^^ 

"^ — ^     murrer  would  hold  to  a  Bill  for  a  Commission  to  eMBr 

Anoeli,        mine  Witnesses,  in  aid  of  an  Action,  if  the  Bill  did  not 

^*  state  that  an  Action  had  actually  been  brought  (/)•    As 

to  the  Demurrer  for  want  of  an  Affidavit,  it  was  laid 

down  expressly  by  Lord  Redesdak  (g),  that  the  want  of 

an  Affidavit  to  a  Bill  of  this  kind  is  good  cause  of 

Pemurrer.    This  was  plainly  a  Bill  for  Relief,  and  not 

a  mere  Bill  for  Discovery. 

The  Vice-Chancellob  : — 
s6th  November,  When  this  Case  was  opened,  it  appeared  to  me  that 
there  were  oilier  objections  to  the  Bill  than  those  which 
had  been  suggested,  and  which  might  be  taken  ad- 
vantage of  under  the  general  Demurrer;  namely,  that,  if 
considered  as  a  Bill  to  perpetuate  Testimony,  it  was 
defective,  because  it  did  not  allege  that  the  matter  in 
question  could  not  be  made  the  subject  of  an  iounediate 
Action ;  and  that  if  it  could  be  considered  as  a  BiU  to 
examine  Witnesses  abroad  in  aid  of  an  Action  at  Law; 
it  was  defective,  because  it  did  not  allege  chat  an 
Action  was  then  pending.  And  I  directed  the  Case  to 
stand  over  for  a  week,  in  order  to  have  those  points 
eonsidered. 

Upon  the  second  Argument,  the  Counsel  for  the 
Plaintiff  produced  the  case  of  Moodalay  v.  Morton,  as 
an  authority  for  the  Proposition,  that  this  Court  .would 
entertain  a  Bill  for  a  Commission  to  examine  Witnesses 
abroad  in  aid  of  a  Trial  at  Law,  although  no  Action  at 
Law  was  then  pending. 

(/)  This  Case  is  not  reported,  but  was  cited  from  a  MS. 
Note  of  Mr,  Ncwland's. 

(^)  Miif.  41.  &  131. 
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The  jurisdiction  which  Courts  of  Equity  exercise  to  ^g^^^ 

perpetuate  Testimony,  is  open  to  great  objections : 
First,  it  leads  to  a  Trial  on  written  Depositions,  which 
is  much  less  favourable  to  the  cause  of  truth  than  the 
vha  vou  examination  of  Witnesses.    But  what  is  still  oy^ctions  to 
more  important,  inasmuch  as  those  written  Deposi-  the  jurisdiction 
tions  can  never  be  used  until  after  the  death  of  the  ^  Cj^urts  of 
Witnesses,    and  are  not  indeed  published  till   after  p^tsTetti- 
the    death  of    the  Witnesses,    it  follows,    whatever  mony. 
Peijury  may  have  been  committed    in  those  Depo-  .^  ff  •^/***'''/^ 
sitions,  it  must  necessarily  go  unpunished.    And  this 
Testimony  has,  therefore,  this  mfirmity,  that  it  is  not 
given  und^r  the  sanction  of  the  Penalties  which  the 
general  policy  of  the  Law  imposes  upon  the  crime  of 
Peijury.    It  is,  for  these  reasons,  that  Courts  of  Equity 
do  not  entertain  Bills  to  perpetuate  Testimony  generally 
for  the  purpose  of  being '  used  upon  a  future  occasion, 
ni^ess  where  it  is  absolutely  necessary  to  prevent  a 
failure  of  Justice. 

If  it  be  possible  that  the  matter  in  question  can.  Casst  in  which 
by  the  Party  who  files  the  Bill,  be  made  the  subject  of  this  jurisdiction 
immediate  judicial  investigation,  no  such  Suit  is  enter* 
tained.  But  if  the  Party  who  files  the  Bill  can,  by  no 
means,  bring  the  matter  in  question  into  present  judicial 
inveatigaAion  (which  may  happen  when  his  Title  is  in 
Remainder,  or  when  he  is  himself  in  Possession) 
there.  Courts  of  Equity  will  entertain  such  a  Suit;  for, 
o&^rwise,  the  only  Testimony  which  could  support  the 
PUdntiff 's  Title,  might  be  lost  by  the  deaths  of  his  Wit- 
nesses. Where  he  is  himself  in  Possession,  the  adverse 
Party  might  purposely  delaiy  his  Claim  with  a  view  to  that 
event.  It  is,  therefore,  ground  of  Demurrer  to  a  Bill  to 
perpetuate  Testimony,  generally,  that  it  is  not  alleged  by 
thePlaintifi*  that  the  matter  in  question  cannot  be  made 
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i82s.  by  him  the  subject  of  present  judicial  investigatiOD.  But 

Courts  of  Equity  do  not  merely  entertain  a  JurisdietioB 
to  take  or  preserve  Testimony^  generally,  to  ba  used  on  a 
Akgexju  future  occasioni  where  no  present  Action  can  be  brought, 
but  also,  to  take  and  preserve  Testimony,  in  special 
Cases^  in  aid  of  a  Trial  at  Law^  where  the  subject  ad* 
mits  of  present  investigation.  At  Law^  no  CoamiissioQ 
to  examine  Witnesess  who  are  abroad,  for  the  purpose 
of  being  used  at  the  Trialj  can  go  without  the  consent  of 
the  adverse  Party*  Courts  of  Equity  will,  upon  a  BiU 
filed,  grant  Mdk  Commission  without  the  consent  of 
the  adverse  Party.  So  Courts  of  Equity  will  entertain 
a  BiU  to  preserve  the  Testimony  of  aged  and  infirm 
Witnesses  to  be  used  at  the  Ttial  at  Law,  if  they  are 
likely  to  die  before  the  time  of  TViid  dan  arrive;  and 
will  even  entertain  such  a  Bill  to  prtaerve  Uie  Testimoiiy 
of  a  Witness  who  is  neither  aged  nor  infirm,  if  be 
happen  to  be  the  single  Witness  to  siqpport  the  case. 

I  have  already  observed,  that  the  case  of  Moodalay 
y«  Mortorn  has  been  dted  on  the  present  oecasion  as  an 
muthority  that  Courts  of  Equity  will  entertaitt  a  BiM 
for  n  Commission  to  examine  Witnesses  abroad  in  aid 
of  a  Trial  at  lam,  where  a  present  Action  may  be 
biioagbt,  andia  not  biHyai^  When  that  case  cobms  to 
be  accnratdy  examined,  it  will  be  found  not  to  austaan, 
nor  even  to  fevow^  sneh  a  general  propositian^  The 
phjeti  of  <he  Bill  there,  was,  to  disoover,  by  the  eximli- 
natioB  of  Witnesses  in  the  East  Indies,  whether  the 
Pessona  who  had  done  the  act  oem^laiiied  of,  h$d  or  Mt 
the  attthoiity  irf  the  Bast  India  Compaoy^  fiir  the  pap- 
pose ef  deteimiai^i;  whether  redress  «iaa  to  be  scwgllt 
^^gsiast  the  East  India  ComfNmy^  or  the  Person  who 
had  doim  the  act  indivkhislly.  The  amen  «ted  prin- 
<apiAy  a^^  to  thai  view  of  ihecaie;  ttid  the letmtd 
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Judge  pioceeds  apon  it.  If  a  W\  will  lie  for  the  pur- 
pose of  ascertaining  iacts  upon  which  it  must  depend 
against  whom  the  Action  is  to  be  brought^  such  a  Bill 
must  necessarily  precede  the  Action ;  and  this  case  being 
a  case  ct  specialty  and  exception,  rather  disproTes  tlian 
affirms  the  general  propositions  for  which  it  was  cited. 


9^ 
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If  a  Bill  for  a  Commission  to  examine  Witnesses 
abroad  to  be  used  on  a  Trial  at  Law,  were  entertained 
before  any  Action  actually  commenced,  then,  inasmuch 
as  it  is  not  pretended  that  there  is  any  time  linuted 
within  which  the  future  Action  is  to  be  brought,  this 
consequence  might  foOow ;  that  the  Pkuntiff  in  the  BiQ> 
having  obtained  Ais  written  Testonony,  not  giren  under 
the  sanction  of  the  Penalties  of  Perjury,  might  delay 
his  Action  until  after  ^be  deaths  of  those  Witnesses  t&t 
tile  adverse  Party  resident  in  this  country  and  subject 
to  vhA  vou  examination,  whose  Endance  might  be  in 
oppontion  to  this  written  Testimony;  end  thus  the 
justice  of  the  case  might  be  defeaied.  On  the  cfAst 
hand,  no  reason  of  justice,  or  even  of  convenience  to 
tile  paity  Plaintiff  in  sncha  BiU,  leqairesthathe  should 
be  penmtled  to  tte  it  before  he  has  actuslly  commenced 
Us  Action.  The  necessary  effect  of  each  a  Bin  is,  to 
suspend  the  Trial  until  die  Commission  is  retamedi 
sad  to  seouretofaim  tiie  benefit  of  his  foreign  Evidence; 
and  all  fotiier  delay  of  Trial  is  injustice  to  tiio  otiier 
Pwrty. 


I  am  tiieiefepe  ct  f>ptnion,  both  npon  authority  and 
npon  principle,  timt  a  BBi  for  a  Comimssion  to  eawmine 
Wrtoesses  alifroad  in  aid  of  a  Trisa  at  Lirpr.  where  aprg- 
sent  Action  may  be  brought,  is  demurrable  to  if  it  do 
not  aver  Ihat  an  Action  is  pending. 
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1822.  The  present  Bill   alleges,   that   the  Witnesses  in 

America  whom  the  Plaintiff  purposes  to  examine  in 
support  of  the  Action,  which  he  avers  he  intends  to 
Akgell.  b™%f  cure  aged  and  infirm,  and  Kkely  to  die  before  the 
Plaintiff  may  be  able  to  bring  the  said  intended  Action 
to  a  Trial.  I  have  stated,  that  Courts  of  Equity  will 
entertain  Bills  to  preserve  the  Testimony  of  such  Wit- 
nesses, in  order  to  prevent  the  failure  of  justice  by  their 
deaths  before  Trial,  even  wh^re  the  subject  admits  of 
present  judicial. investigation.  In  the  Case  of  PkilUpi 
V.  Carew(h),  it  seems  to  have  been  held  by  the  Master 
of  the  Rolh,  and  also  by  the  Lord  Chancellor  upon  a 
re-hearing,  that  such  a  Bill  would  lie  before  an  Action 
actually  commenced,  provided  the  Plaintiff  annexed  to 
his  Bill  an  Affidavit  of  the  truth  of  his  alleged  state- 
ment with  respect  to  the  Witnesses.  If  that  Case  be 
to  be  followed  as  an  authority,  it  would  not  assist  the 
present  Plaintiff^  for  he  has  annexed  no  such  Affidavit 
to  his  Bill;  and  the  want  of  the  Affidavit  is  assigned 
here  as  a  special  cause  of  Demurrer. 

The  principle  of  that  Case  (supposing  it  to  be  cor- 
rectly reported),  is  not,  however,  very  satisfactory. 
Written  Depositions^  on  account  of  the  infirmity  which 
I  have  before  referred  to,  are  never  to  be  received  where 
with  reasonable  diligence,  wvA  voce  testimony  may  be 
had,  and  the  circumstance  that  the  Witnesses  are 
aged«  and  infirm,  should  be  rather  a  reason  for  the 
Action  being  immediately  brought,  to  give  the  better 
chance  of  their  living  till  the  Trial,  than  a  reason  for 
permitting  the  Action  to  be  indefinitely  delayed  at  the 
pleasure   of  the  Plaintiff.     Whenever  such  a  Case 

(*)iP.W.  U7*     • 
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occurs  again,  the  principle  of  Phittips  y.  Carew,  will  1839. 

come  to  be  reconsidered  (t). 

On  the  part  of  the  Plaintiff,  it  is  however  argued, 
that  if  the  Demurrer  could  otherwise  be  supported,  it 
must  fail,  because  it  extends  to  the  Discoreryas  well  as 
to  the  Relief,  and  that  if  the  Plaintiff  be  not  entitled 
for  the  reason  stated,  to  perpetuate  Testimony,  or  to 
examine  his  Witnesses  abroad,  yet  still  he  is  entitled  to 
a  Discovery. 

I  am  not  of  that  opinion.  Prim&  facie,  it  must  be 
intended  that  the  Discovery  is  incidental  to  the  ReUef. 
This  Plaintiff  might  perhaps  have  used  expressions, 
which  would  have  made  the  Discovery  a  substantive 
part  of  his  Case.  It  is  sufficient  to  sayj  that  he  has 
used  no  such  expressions  in  this  Bill ;  an<][  that  the 
Discovery  is  only  sought  for  by  the  common  form  of 
Interrogatoiy. 

Demurrer  allowed. 


(i)  See  as  Bills  to  perpetuate  testimony,  and  for  Commis- 
sions to  exaoune Witnesses jabroad,  the  following  Cases:  Duke 
of  Dorset  v.  GirdUr^  Pr.  Cha.  531 ;  Pawlett  v.  Ingrqy, 
1  Vera.  30S ;  Gill  v.  Hmfward,  1  Vem.  31a ;  BechinaU  v. 
Amoldy  1  Vera.  354;  Parry  v.  Rogers,  i  Vera.  441; 
Morse  v.  Buckworth,  2  Vera.  440;  Wynne  v.  HaUy,  Pre. 
Cha.  531 ;  CresseU  v.  Mitton,  3  Bro.  481 ;  Shirley  v.  f  errors, 
3  P.  W.  77;  Brandfyn  v.  Ord,  1  Atk.  571 ;  Earl  of  Sufolk 
V.  Green,  1  Atk.  450 ;  and  Lord  Dursley  v.  Fitzhardingf 
6  Vcs.  351 ;  in  which  last  Case  the  various  authorities  were 
folly  r 
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28th  November.  VERLANDER  v.  CODD. 


Practice. — Mis*   Q^  the  27th  of  July  iast^  the  Defendant  obtained  an 

^^*         Order  to  dismiss  the  Bill  in  this  Cause  for  want  of  Pro- 

If,  in  the  Title  secution. 
of  an  Order  to 

dismiss  a  Bill  for       „„     ^,  .     .«^  t      1    ^,         ,     -rr    »      . 

want  of  Prose-         T^^  Plaintiff^s  name  was  Jacob  AUxander  Verlander ; 

cution, thePlain-  but,  in  the  Titleof  the  Order,  he  was  called,  by  mistake^ 
a  wrong  Chr^^.  ^^*^'  V^t^nder.  The  Order,  so  drawn  up,  was  duly 
UanNamea  Re*  served  upon  the  PlaintifTs  Clerk  in  Court  on  the  aad 
Kh^Slr    day  of  August  last. 

is  drawn  up  and 

served,  will  not        On  the  39th  of  October  last,  the  Plaintiff  filed  a  Re- 
be  taken  off  the      .,     ,. 
file.  plication. 

Mr.  BUghy  for  the  Defendant,  moved  to  take  the  Re- 
plication off  the  file,  for  irregularity.  He  contended 
that  no  service  of  the  Order  was  necessary,  but  that  it 
operated  from  the  time  it  was  pronounced ;  and  he  cited 
Lorimer  v.  Lorimer  (a). 

The  Vice-Chancellok: — 

What  is  decided  in  Lorimer  y.  Lorimer  is,  that  when 
you  draw  up  the  Order,  it  acts  retrospectirely  from  the 
time  it  was  made.  The  BiH  is  not  out  of  Court  until 
yon  draw  up  the  Order;  and,  when  it  is  drawn  up,  it 
acts  retrospectively  from  the  time  it  was  made.  This 
is  an  Order  dismissing  the  Bill  o(  Daniel  Verlander; 
whereas  there  is  no  such  Cause  in  Court. 

Motion  refused. 
(a)  1  Jac.  &  Walk.  284* 
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WAKE  v.  FRANKLIN, 

1  HIS  Suit  was  instituted  for  a  Discovery  and  for  a  Practice.— Re- 
Commission  to  examine  Witnesses  abroad,  in  aid  of  ^^^  9f  Comrnis- 
an  Action  at  Law.  *  

Commissions 
A  Commission  dated  the  24 th  of  August  i8ti,  was  for  the  Exami- 

accordingly  issued  for  the  examination  of  Witnesses  ^^^  abro  d' 

at  Hambargh,  and  was  made  returnable  without  delay :  retamable  with- 

bui  it  appeared  that  it  was  not  executed  until  after  ^^^  delay,  need 

«  ,    ^  - -.  ,      ,         --,  «  not  be  returned 

the  end  of  Michaelmas  Term  1831,  within  the  same 

period  as  Home 

Mr.  Wray  moved,  on  a  former  day,  that  the  Deposi-  Commissions, 

vtz,  before  the 
tions  taken  by  virtue  of  this  Commission  might  be  sup-  ^^^  ^f  ^j^g  jgj.jjj 

pressed,  on  the  ground  that  the  Commission  being  next  after  they 

dated  in  August  1821,  and  made  returnable  without  a7e^n^bJe^"' 

delay,  ought,  according  to  the  practice  of  the  Court,  to  time  is  allowed, 

have  been  returned  on  or  before  the  last  day  of  Michael-  according  to 

m  a  T>        f  «       i»^  V  circumstances. 

mas  Term  1 82 1 .     Bamslty  v.  Powell  (a). 

It  was  admitted  by  the  other  side,  that  this  would 
have  been  the  case,  if  the  Commission  had  been  a  Home 
Commission ;  but  it  was  contended,  that  the  same  rule 
did  not  apply  where  the  Commission  was  a  foreign  one. 
The  ViU'Ckancellor,  ordered  the  Motion  to  stand  over 
that  the  pmctice  might  be  inquired  into. 

It  was  found,  upon  inquiry,  that  there  was  no  settled 
rule  as  to  the  time  at  which  a  Foreign  Commission,  re- 
tursabk  without  delay,  ought  to  be  returned. 

Mr.  Wnry,  this  day,  repeated  his  Motion,  and  said, 
that  it  was  clear,  in  all  Cases  where  a  Commission  issued 
for  the  examination  of  Witnesses  ia  England,  returnable 

(a)  3  Atk.  593- 
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without  delay,  that  it  must  be  returned  before  the  end 
of  the  next  Term ;  but  that  he  was  not  able  to  find  any 
Cases  as  to  a  Commission  to  be  executed  abroad :  That 
it  was  proper  for  the  Party  to  apply,  that  the  Commis- 
sion might  be  returned  in  a  reasonable  time ;  but  that, 
if  it  was  made  returnable  without  delay,  it  must  have  the 
same  construction  as  a  Conmiission  to  be  executed  in 
England :  And  that,  as  it  appeared  that  this  Commission 
was  executed  after  the  time  when  it  ought  to  have  been 
returned,  the  power  of  the  Commissioners  was  deter- 
mined ;  and  the  Depositions  taken  by  them  ought, 
therefore,  to  be  suppressed. 

Mr.  Rose,  conird : — 
It  was  found  that  there  was  no  rule  governing  the 
practice  as  to  the  return  of  Commissions  to  be  executed 
abroad,  returnable  without  delay.  The  words  ^'  without 
delay"  give  any  reasonable  time.  Here  we  have  an 
Affidavit  stating,  that  some  of  the  Witnesses  resided  in 
Norway;  that  the  Ship,  onboard  of  which  the  Com- 
mission and  Depositions  were  put  for  the  purpose  of 
being  conveyed  to  England,  was  wrecked  on  the  coast 
of  Jutland:  that  the  Captain,  to  whose  care  they  were 
entrusted,  was  detained  there  several  months,  in  order 
to  re-ship  to  this  country  such  part  of  the  cargo  as  had 
been  saved  from  the  wreck :  and  that,  immediately  on 
his  arrival  in  London,  he  delivered  the  Commission  aad 
Depositions  to  the  Plaintiff's  Clerk  in  Court. 

Here  the  Conmiission  issued  in  the  vacation ;  and  it 
would  have  been  impossible  to -have  returned  it  in  the 
next  Term. 


The  Vice-Chancellor  : — 
I  think  it  is  the  ha'bit  of  this  Court  to  issue  Commis-- 
don^  returnable  either  on  a  day  certain,  or  without  delay. 
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In  Practice,  however,  it  is  found  convenient  to  limit  the? 
time  for  the  return  of  Commissions  returnable  without 
delay.  The  general  rule  is,  that  such  Commissions  must  be 
returned  before  the  third  return  of  the  following  Term, 
fiut  this  Court  does  not  appear  to  have  fixed  any  certain 
time  within  which  Commissions  to  be  executed  in  a 
foreign  country  are  to  be  returnable.  I  am  bound,  there- 
fore, until  a  rule  is  furnished  by  practice,  to  inquire 
whether  there  has  been  unreasonable  delay.  Now  it  ap- 
pears, from  the  statement  of  Mr.  Rose,  that  there  has  not 
been  unreasonable  delay  :  and  I  must,  therefore,  refuse 
this  Motion.  It  is  impossible  to  fix  any  certain  time  for 
the  return  of  all  Commissions  to  be  executed  abroad, 
on  account  of  the  different  distances  of  the  places  at 
which  they  are  to  be  executed.  But  it  would  be  a  good 
rule  to  fix  a  period  for  the  return  of  every  Foreign 
Commission,  calculated  on  the  distance  of  the  place  at 
which  it  is  to  be  executed. 
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SAYERS  v.  WALOND  and  others. 

1  Ills  Suit  was  compromised ;  and  the  Defendants 
having  afterwards  changed  their  Solicitor,  their  present 
Solicitor  undertook  to  pay  the  former  his  Bill  of  Costs, 
upon  its  being  taxed  in  the  usual  manner. 

A  Motion  was  accordingly  made  by  Mr.  Newhndf 
on  the  7th  of  November,  on  the  part  of  the  late  Solici- 
tor, that  the  Bill  might  be  referred  to  the  Master  for 
taxation ;  and  he  cited  Harr.  Ch.  P.  360,  NewlantTs 
Edition, 


28  th  November. 

* V ' 

The  Court  has 
no  jurisdiction  ta 
order  a  Solid*  . 
tor's  Bill  to  be 
taxed,  on  the 
application  of    . 
the  Solicitor 
himself. 


The  Vicc'-Chancellor  having  expressed  doubts  as  to 
Vol.  L  H 
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SAYEfii 
WxtOND 

and  others^ 
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his  power  to  make  sneh  aif  Order,  upon  the  appli«ado0 
of  the  Solicitor,  ordered  the  Motion  to  stand  over, 
thikt  Mr.  Netokmd  mght  tearch  for  authorities.  Hie 
Motion  was  mentioned  again  on  the  8th  of  November, 
but  the  Vke-Qhuncelhr  still  doubted  as  to  his  power 
ef  making  the  Order,  and  desired  that  the  Motion 
might  be  mentioned  again. 

Mr.  Newland,  this  day,  renewed  his  application ;  and 
stated,  that  he  had  not  been  able  to  find  any  authority, 
or  any  decision,  except  the  passage  he  had  cited  from 
Harr.Ch..P 

The  VlCB-CHANCELLOlt  : 

r  cannot  mfike  any  Order.  The  opinion  of  the  Re- 
gi$ter  is,  that  no  such  Order  has  ever  been  made.  Tax- 
ation is  for  the  benefit  of  the  Client.  The  Solicitor  has 
a  right  to  bring  an  Action,  complying  with  the  requi- 
sites of  the  statute  (a). 


rSsr. 
5th  I^cember* 

The  Examina- 
tion of  a  8«|ue8- 
Mtorin  the 
Master's  Office, 
does  not  re^uibe 
the  Signature  of 
CouoBd* 


KEENE  V.  PRICE. 

On  the  1st  of  November,  Mr.  Agar  moved,  on  the 
part  of  the  Defendant,  Mr.  A.  SiUy,  that  the  Answer 
and  Examination  of  J.  Bowyer  and  1\  Charkon,  Sequea* 
trators,  in  this  Cause,  sworn  the  5th  day  of  August  1822, 
to  Interrogatories  exhibited  by  the  Defendant,  Mr. 
A.  Mileyf  for  their  Examination  before  the  Master,  might 
be  suppressed  for  irregularity,  because  it  was  not  signed 
by  Counsel. 

Mr.  Parker  opposed  the  Motion,  and  contended,  that 
the  Signature  of  Counsel  was  not  necessary  to  the 


(a)  2  Gee,  2.  c.  23.  Sea  Beames  on  Cesti,  in  £q.  292,  253^ 
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jkxammation  of  these  persons,  as  they  were  Sequestra-         1822^ 

tors,  and  not  Parties  to  the  Cause*  ' 

Keeke 

V. 

The  Vke-ChanceUar  ordered  the  Motion  to  stand         Pbicb. 
Oyer  till  the  first  day  of  Term,  in  order  that  the  prac- 
tice might  be  inquired  into* 

On  the  first  day  of  Term,  Mr.  Agar  renewed  the 
Motion,  and  mentioned  several  Cases  which  had  been 
found,  upon  inquiry  in  the  Master^  Offices,  in  which 
the  Examinations  of  Receivers  and  Sequestrators  were 
signed  by  Counsel ;  but  he  admitted,  that  there  were 
some  instances  in  which  such  Examinations  were  not 
signed. 

Mr.  Parker  said,  that  he  had  looked  through  all  the 
Orders,  and  that  there  was  not  one  that  required  such 
an  Examination  to  be  signed  by  Counsel ;  and  he  cited 
Bonus  v.  Flack  (a)i 

The  Vke-Chancellor  having  directed  the  Motion  to 
stand  over  till  this  day,  now  ruled,  that  the  Signature 
of  Counsel  was  not  necessary  in  this  Case;  and  added, 
duly  though  the  policy  of  the  Court  made  it  necessary 
that  Plaintiffis  and  Defendants  should  employ  Counsel 
to  sign  ike  Pleadings,  that  rule  had  never  been  ex^ 
tended  to  Officers  of  the  Court,  not  Parties  to  the  Suit^f 
or  to  other  Persons^  not  Parties,  incidentally  brought 
before  the  Covt. 

Motion  refused^ 
(a)  i8  Ves.  287.. 


H  2 
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s8th  jKovember. 

Temt  Covert, 
ProcAein  Amy. 

A  married 
Woman  being 
the  Plaintiff;  and 
-^her  Prochdn 
Amy  having- 
diedy  it  was  or- 
dered, that  she 
should  name  & 
new  FrocheiM 
Amy  within  two 
months,  or  that 
the  Bill  should 
be  dismissed, 
and  the  Costs 
paid  out  of  the 
Fund  in  Court. 

The  separate 
Property  of  a 
marriedWoman, 
in  the  hands  of 
the  Court,  is 
liable  to  the 
Costs  of  a  Suit 
instituted  by 
her  touching 
that  Property. 


BARLEE  V.  BARLEE  and  others. 

1  HE  Bill  in  this  Case  was  filed  by  a  married  Woman^ 
suing  by  her  next  Friend,  against  her  Husband,  and  the 
Trustees  of  her  Marriage  Settlement,  for  an  Account  of 
the  Rents  of  certaiii  Lands  which  had  been  settled  to  her 
separate  use. 

A  sum  of  money,  which  had  arisen  from  the  Rents^ 
had,  in  t|ie  course  of  the  Cause,  been  paid  into  Court* 

The  nezl  FrienJ  having  died,  Mr.  Cooper  moved,  that 
the  Plaintiffmight  be  ordered  to  appoint  a  new  next 
Friend  within  a  month,  or  that  the  Bill  might  be  dis- 
missed, with  Costs,  to  be  taxed  and  paid  out  of  the  Fund 
in  Court. 

Mr.  Beames,  for  the  PlaintiflT,  said,  that  the  proper 
course  was,  to  move  that  a  new  next  Friend  might  be 
appointed ;  and  that  the  second  part  of  the  Motion  was 
quite  irregular. 

The  Vice-Chancelhr  ordered,  that  the  Bill  should 
be  dismissed,  unless  a  new  next  Friend  were  named 
within  two  months;  that  the  Costs  .of  the  Trus- 
tees should  be  taxed  as  between  Solicitor  and-  Client, 
and  paid  out  of  the  Fund  in  Court ;  and  that  the  residue 
of  that  Fund  should  be  paid  over  to  the  Plaintiff  (a>w 
The  Husband  did  not  ask  for  his  Costs. 

(a)  See  Roundel!  v.  Currer^  6  Ves.  jun.  950 ;  and  as  to  the 
appointment  of  a  new  prockein  amy  ott  the  death  of  the  ficat^ 
see  Bracey  v.  Sandifordj  3  Madd.  468. 
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1839. 
DAVENPORT  v.  DAVENPORT.  «8th  MoTember. 

In  this  Case  the  Plaintiff  was  an  Infant  suing  by  his   Prockein  Amy, 
nextPriend.  WhlTanew 

next  Fiiead  is 

Mr.  Fisher,  on  behalf  of  the  Plaintiff,  moved,  that  a  ^^  SJc^rt 
nevr  next  Friend  might  be  substituted,  on  an  Affidavit,  i^foaed  to 
that  the  present  Prochein  Amy  was  a  material  Witness  inquire  into  the 
for  the  Infant,  and  must  be  examined  in  the  Cause.        Se  ot^^T  ^ 

next  Friend, 

Mr.  Befl,  on  the  part  of  the  Defendant,  required,  that  f  ^"^^t^jj^^ 

the  PfOcA«m.^y,  who  was  retiring,  ^ouldgivef  Security  he  was  in  indi- 

for  the  Costs  already  incurred;  and  stated,   that  the  g«ntcircum- 
•r*  1     •  1  .J  stances* 

Person  who  it  was  proposed  to  appoint  as  tiie  new  next 

Friend,  was  in  indigent  circumstances.  He,  therefore 
asked,  that  it  might  be  referred  to  the  Master,  to  en- 
quire whether  the  proposed  next  Friend  was  a  propeir 
Person  to  act  in  that  capacity,  with  a  view  to  his  cir- 
cumstances* 


The  Vke-Chancelhr  ordered  the  proposed  next  Friend 
to  be  substituted  in  the  room  of  the  present  one,  on  the 
latter  giving  Security  to  the  Defendant  for  the  Costs 
abeady  incurred.  And  his  Honor  refused  to  enter  into 
any  inquiry  as  to  the  circumstances  of  the  proposed  next 
Friend,  who,  he  said,  would  be  at  liberty  to  file  a  new 
Bin  without  such  inquiry  (a). 

(a)  See  fFUts  v.  CampbeU^  is  Ves.  493.  It  is  said  in  the 
Pimc.  Reg.  edit.  Wyatt.  349,  that  where  a  suit  was  by  prochem 
amy  not  efficient  to  answer  the  Costs,  the  Coart  ordered  that 
another  shoold  be  named.  Id  other  books  it  is  stated  that  the 
proeiem  am/  mast  be  a  retponiible  person.  Mitf.  21.  Stnu  708; 
and  see  Anm.  1  Atk.  570,  where  it  is  said  that  9l  prochein  amy 
need  net  he  a  relation,  but  must  be  a  person  of  substance^  on 
account  of  Costs. 

H  3 
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,84«.  WHITEHOUSE  v.  HICKMAN. 

9th  Decembert  ^ji 

V       ^     1  HE  common  Injunction  haTing  been  obtained  in  Uiii 

To  prevent      Cause,  Mr.  Wdk^M^  on  the  6th  of  December,  moye4 

tachment  or  an  *^  extend  it  to  stay  Trial,  upon  the  usual  Affidavit. 

Injunctioa,  or  a 

potion  to  ex-        r^   g^^  ^     was  on  the  fith  of  December,  and  notice 

tend  the  com-  /  u  7 

mocL  Injunction    of  the  Motion  was  given  for  tiiat  day  >  but,  there  not 

^  '^y*^"^  being  sufficient  time  for  all  the  Motions  to  be  made^ 

be  filed  on  the  ^^  ^^^  continued  on  the  day  following, 
evening  before 

th^  uSlt!*^  **  ^^'  Beaifiej,  for  the  Defendant,  said,  that  ihe  Answer 

An  Answer  had  been  filed  on  the  5th  of  December ;  and  he  cited 

filed  on  the  Seal  Bnhtm  v.  Bir^h  (a). 

day  is  too  late 

to  prevent  a 

Motion  to.extend      Mr.  Wak^dd,  replied,  that  the  Answer  having  been 

£^uSl!al.     *^®*  ^°  ^^®  ^®^  ^^y*  ^^  *^*  ^^  ^^^  *^  prevent  the 
though  the  Mo-  Motion  being  granted ;  and  he  cited  Jfeltkof^Y»]Mw(b). 


tion,  on  account 

of  the  pressure         j^^  Vice-ChanceJhr  thought,  that,  according  to  the 
of  busmess,  was  .  • 

not  made  until    practice  of  the  Court,  this  Answer  had  been  filed  too 

the  following       late,  and  referred  to  the  Register. 
^ay. 

The  Register  said,  that  he  {thought  there  was  a  deci* 
sion  by  the  Lord  Chancellor  to  the  contrsCry.  His 
Honour  therefore  requested  the  Register  to  mention  the 
subject  to  the  Lord  Chancellor, 

The  Yice-Ckanc^hr  Uris  day  said,  that  d^e  Question 
had  been  mentioned  to  the  Lord  Chancellor,  imd  tint 
his  Lordship  was  of  opinion,  that  an  Answer^  ibr 
the  purpose  of  being  good  cause  against  the  graotiiig  of 

(a)  8  V,  &  B.  40.  {b)  13  Ves,  juri.  323. 
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.mcfa  u  Motion  as  the  present,  or  of  a  Motion  for  an  .iSsd 

Attaohment  and  Injunction^  jwst  be  filed  at  the  latest 
by  eight  o'clock  on  the  evening  before  the  Seal  day  (c). 


(f)  The  principle  of  the  Court  seems  to  be,  that,  as  the  Order 
for  as  Injttnctioii,  or  to  extend  an  Injunction,  or  lor  an  Attach- 
meat,  k  to  be  consideosd  as  made  at  tbe  very  earlisst  jnomeiit 
4)f  the  Seal  Day,  the  Answer,  in  order  to  be  used  as  anobjectioa 
to  the  issuing  of  these  Orders,  must  be  filed  /on  the  preceding 
day*  Bruu  v.  fVM^  3  Meriv.  474.  Hiiat  rale  Is  confirmed  by 
ihe  fdifi^OBg  cafe>- 


Whitehouse 

HiCKXAK. 


Law 


IBBOTTSON  V.  BOOTH.  ^^ 

The  Bill  prayed  for  an  Injunction  to  xestrain  Proceedings  at      yj^^^^^rj*^ 
_iw. 

The  Defendant's  time  to  answer  expired  on  the.giat  Janaary      A  m>J^«  ■■  ^ 
1823— Early  on  the  morning  of  that  day,  his  Solicitor  sent  his  Jeren^w^'Si 
Clerk  to  the  Six  Clerks  Office,  to  inquire  what  was  the  latest  i^wer  was  swoni 
lioar  at  which  Abe -oflka  would  be  open,  and  was  informed  by  the  day  before,  and 
one  of  the  officers,  4hat  the  hours  for  business  were  from  tea  ^^  ^^  ^^  !|)« 
tiU  two,  aod  from  six  till  eight  in  the  evening ;  but  was  not  told  *"^**^t^**^cScal 
Ihat  the  3HA  laavaty  was  a  haif-hdiday,  and  that  the  ofice  ^^^  no  ground 
would  therefore  be  closed  on  the  afteniooB  of  that  day.    In  coa-  of  exception  to  the 
sequence  of  this  information,  the  Solicitor  made  arrangements  general  rule,  that, 
to  have  the  Answer  sworn  within  the  usual  office  hours  that  »"  «f<*«'  J°  present 
evening*    Before  thr^  o'dodc  hi  diacovei^  the  mistake,  but  ^  f„^^  \^e 
was  informed  at  the  Six  Clerks^  Office,  by  the  Person  who  acted  Answer  must  be 
as  Agent  both  for  his  Clerk  in  Court  and  for  the  Clerk  in  Court  filed  the  day  befoM 
4if  Ihe  Plaktiff;  that  he  might  get  ^e  Answer  sworn  that  evening  the  Seal  day. 
atthe  Pabhc  Office  in  Southampton  BoildiflgB,  and  thai  he  (ibe 
Agent)  would  call  for  it  early  the  next  morning,  aod  put  it<m 
the  file  as  soon  as  the  Six  Clerk^  Office  was  open,  which,  he  as- 
sared  the  Sallcitor,  would  have  the  jMune  effeet  as  if  the  Answer 
Ind  been  filed  that  evening,  and  would  prevent  the  Injunction. 

The  Answer  was  accordingly  sworn  at  the  Public  Office,  and 
was  taken  from  thence  by  the  Agent  very  early  on  the  following 
morning,  and  put  upop  the  file.  The  Plaintifi',  however,  obtained 
aa  Attachment  and  the  common  Injunction,  for  want  of  the  An- 
swer. A  Motion  was  this  day  msMoks,  on  behalf  of  the  PLuntifr, 
tbaiX  the  Order  for  the  common  Injunction  and  the  Attachment 
mlg^t  be  discharged,  and  that  the  Answer,  under  the  circum- 
stances, might  be  considered  as  filed  on  the  31st  of  January. 
The  Motion  was  supported  by  an  Affidavit  of  ^  Facts  already 
mentioned. 

Mr.  Bell  and  Mr.  KnigAi  for  the  Mption,  relied  on  the  par- 
ticalar  circumstances  of  uxe  Case,  as  making  it  an  exception  to 
the  general  rule.    The  mistake  as  to  the  office  hours  was  in- 

M4 
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30th  December. 
Whitehousb 

V, 
HiCKMAK. 

The  Vke- 
Chancellor  has 
no  Juriftdiction 
under  the  Act 
53  Geo.  3.  c.  fl4> 
to  alter  vary  or 
discharge  asy 
Order  made  by 
the  Master  of 
theRoUs, 
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Exceptions  were  afterwards  taken  to  the  Defendant's 
Answer,  and  some  of  them  were  allowed  by  the  Mastered). 

On. the  16th  December,  the  Plaintiff,  by  Petition  to 
the  Master  of  the  Rolls,  obtained  the  common  Order, 
that  he  might  be  at  liberty  to  amend  his  Bill,  and  that 
the  Defendant  might  answer  the  Exceptions  and  Amend- 
ments at  the  same  time.-T^On  the  same  day,  the  Defend*' 
ant  gave  notice  of  a  Motion  to  be  made  on  the  18th  of 
December,  before  the  Vice--CkanceUor,  that  the  Plaintiff 
might  amend  within  ten  days,  or  otherwise,  that  the 
Order  made  by  the  Master  0/*  the  Rolls,  might  be 
discharged^ 


Mr.  Beames  now  moved,  pursuant  to  this  Notice,  but 
suggested  a  doubt,  whether,  under  the  Act  of  Parliament^ 
53  Geo.  3,  c.  24,  the  Vice'Chancellor  was  authorized  tQ 
discharge  any  Order  made  at  the  Rolls. 

Mr.  Wakefield,  for  the  Plaintiff. 

The  Vice-Chancellor,  in  consequence  of  the  doubt 
suggested  as  to  the  Jurisdiction,  requested  that  the 
Motion  might  be  made  before  the  Jjord  Chancellor ^ 

{i)  What  follows  of  this  Case  is  given  ex  relatione, 
Mr*  Beames, 


duced  by  what  passed  with  the  Person  who  acted  as  Agent  for 
both  Parties. 

Mr.  DuckworthyioT  the  Plaintiff,  said,  that  the  Person  who  ha4 
acted  as  mutual  Agent,  denied  that  he  had  used  such  expressions 
as  were  imputed  to  him  in  the  AfBdavit  for  the  Defendant. 
Bruce  v.  Webb  (a)  has  settled  the  strict  rule,  that,  where  the 
Attachment  issues  on  the  same  day  on  which  the  Answer  is  filec)^ 
^he  former  has  the  priority,  without  regard  to  hours. 

The  Vice-ChanccUor  refused  the  Motion,  with  Costs, 

0»)  s  Mcriv.  474. 
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The  Motion  was  accordingly  made  before  the  Lorcl         1822. 

Chancellor^  and  the  doubt  which  had  occurred  as  to  the  *""!     ' 

Jurisdiction  was  mentioned.    His  Lordship  held,  that  hxtehouse 

the  Act  of  Parliament  gave  no  authority  to  the  Vice"  HicKMAKf 

Chancellor  to  alter,  vary,  or  discharge,  any  Order  made  Plaintiff  hav- 

by  the  Master  of  the  JRo/fe;  but  his  Lordship  made  the  ^"8  obtained  an 

.  Order  to  amend. 

Order,  holding,  that  such  a  Motion  may  be  made  imme-  ^nd  thatDefend* 

diatety  after  the  Order  to  amend  is  obtained,  and  before  s^t  may  an- 

the  Plaintiff  is  in  delay.    The  Plaintiff's  Counsel  asking  anri^end?""* 

for  longer  time  to  amend  than  ten  days,  an  Order  wa    ments  at  the 

made,  thathe  should  amend  before  the  next  Seal.  ??™e  time,  the 

'  Defendant  may 

immediately  move  that  the  Amendments  be  made  within  ten  days,  or 
the  Order  be  discharged.  ' 


COURT  V.  JEFFERY  and  others. 

182s. 

The  Plaintiff,  by  hisBiU,  prayed  that  the  Defendante  ^^th  November, 
might  be  decreed  to  pay  over  to  him  the  Sum  of  550  /.         Parties. 
and  Interest,  as  to  which  a  Testamentary  Appointment,  •'— 

in  favour  of  various  persons,  had  been  executed  by  ^j^  .^  Sat^Ao* 

Mrs.  Alice  Shorty  a  Feme  Covert,  by  virtue  of  a  Power  pointees  under 

reserved  to  her  in  her  Marriage  Settlement.    The  Ap-  ^®  WUl  of  a 

_    _.      .    °     .     «  .     ««     »^,  .     ./».  J  eme  Covert, 

pomteeswere  not  made  Parties  to  the  Smt.  ThePlamtiff  arehece 


was  Administrator  with  the  Will  annexed ;  and  prayed  Parties  to  a  Suit, 
for  an  account  of  this  Sum,  in  his  capacity  of  Per-  pun^f'J^hlch  jg 
«onaI  Representative  of  Mrs.  Short.    The  Defendants  the  subject  of 
were  the  Trustees  of  the  Money  under  the  Settlement  Appointment(<i). 
by  which  the  Power  of  Appointment  was  created. 

The  Cause  now  came  on  to  be  heard. 

Mr.  Bell,  and  Mr.  Beames,  for  the  Defendants,  ob- 
jected that  the  Appointees  were  not  made  Parties* 

(o)  See  the  next  Case  as  to  an  exception  to  this  Rule. 


10$ 
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189a. 


Cqvzt 

ftnd  ofhen. 


Mr.  G.  WiUon,  for  the  Plaiotifl^  Baid  die  objedwm 
VMBOt  stated  in  ^  Answer^  and  that  it  now  oame  too 
latiV  beeawse  the  Defendants^  in  their  Answer^  anbautted 

tOWCQIUtt 

The  VicjB-CHANCELLon; — 

In  ordinaiy  cases  the  Executor  cepresentB  the  whole 
Personal  Estate,  and  no  Lsgatee  need  be  a  Party.  Hie 
Personal  Estate  inay  be  exhausted  by  the  Debts^  aiid 
the  intesBst  of  the  Iiegatee  is  therefore  uncertain^  But 
the  Afipointees  under  the  Will  of  a  Feme  Covert  are  in 
a  different  situation ;  their  interest  cannot  be  defeated 
by  Debts ;  and  they  are  in  the  00190109  actuation  of 
Cettuii  que  That,  and  must  be  made  Parties. 


The  Cause  was  ordered  to  stand  over,  with  leave  to 
4he  Plaintiff  to  amend.  The  DefendanU  did  not  get 
their  Costs,  becauee  the  iA^eotion  was  Mt  taken  by 


i8ss. 
1 9th  December, 

"fery  numeKNis,. 

and  th%  Bill  is 

£led  by  seme  of  Appointment,  might  be  transferred  into  the  name  of 

S^emaehef^  ^^  Accountant.<leaei»I,  on  the  ^ond  tiiat  Tkmger, 
and  the  othen,  one  of  the  Trustees  x>f  the  Fund,  was  desirous  to  be 
the  Court  ^l  ffitchaiged ;  but  refused  to  transfer  the  Fund  into  the 
^j^ieg^eral  ^^^^  ^  ^  new  Trustee  wiAout  the  aulbority  of  tlie 
rule,  which  requires  all  ARpoiotees  to  be  Parties. 


MANMMO  V.  THC8IOER  and  others. 

X  HE  Plaintiffii  aued  on  behalf  qf  ^emselifes  and  the 
other  Legatees  and  Ajipointees  under  the  Will  of  Mtnjif 
Wel^Qtif  u  masried  Wqinan,  deeeased;  wd  the  Bill 
praye^  that  the  Funid^  whioh  was  the  sutgeot  of  the 
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Courf;,  aUegiDg  that  the  Appointees  differed  among 
themaelyeB  as  to  the  choice  of  a  Vamn  to  be  appointed 
Trustee  in  his  room. 

Hr.  Ktene,  for  the  Plaintiffs^  moved  that  Tbmger  be 
ordered  to  transfer  the  Fund  into  the  name  of  the  Ac- 
countant-General, in  trust  in  the  Cause. 

Mr.  Garratt^  for  the  Defendants,  objected  that  all 
the  Appointees  of  Mrs.  Webford  were  not  Parties  to 
the  Suit. 
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l8S9. 

MUumtMQ 

and  ^thon* 


Mr.  Ke^He  leplied,  that  the  Appointees  were  more 
than  fifijr  in  numb^;,  and  that  it  would  therefore  be 
jery  inconyenient]  to  bring  them  all  before  the  Court; 
and  that  the  Bill  was  filed  by  thePlaintifis  on  behalf  of 
themselyes  and  t]ie  other  Appointees. 

The  Yum-Chancdlor  said,  that^  as  the  Appointees  were 
Qaha$  fpte  Trust,  they  ought  legplarly  to  be  all  made 
Parties  to  ihe  Suit ;  but  that,  as  they  were  very  nume* 
rous;  and  as  the  BUI  was  £led  by  the  Plaintiffl  oa 
bdialf  of  themsekes  and  tiie  other  AppoiBtees,  the  rule 
might  in  thisicase  be  dispensed  with  ^0). 

(a)  In  Croier  v;.  Parratt,  9  Cha,  Ca*  fisS,  on  a  Bill,  by  one 
loiumnl  ChSdren,  iriio  wen  AfpcMees^  iSbrirMdli^m^  to  set 
aade  the  ilppcnntn^enty  on  account  of  the  unfairness  of  the  distri^ 
IxitiDn;  it  wis  held,  that  all  the  other  ChUdren  who  were 
Appointees,  need  not  be  Parties^  bepaqse  thqriPSght  go  in  before 
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1822.  DEW  V.  CLARKE. 

«oth  November,  rp 
ioth»  11th,  &    1  HIS  Case  was  heard  on  Demurrer* 
I7tii  December. 

»        ^    ■ 

jf^Y  .    ^        The  Bill  was  by  Deto  and  his  Wife,  who  claimed  in 

fiess.  ^^^  right  as  Heiress  at  Law  and  only  Next  of  Kin, 

•— •  .        against  the  Devisees  and  Personal  Representatives  of 
Matters  cannot    ^^^  Father,  Eli  Stott;  impeaching  a  Will  obtained  by 
be  joined  in  the    the  Defendants,  on  the  groimd  of  Incapacity  in   the 
sameSuit,where  Testator, 
one  requires  that 
the  Depositions 

■^^J^l^not  be  Eli  Stott,  the  Testator,  at  the  time  when  the  Will  in 

hearing  of  the  question  was  made,  was  seised  in  Fee  Simple  of  cer- 
Cause,  and  the  tain  Real  Estates,  subject  to  a  Lease  granted  by  him 
immedmte^b^  ^^^  ^  ^"^  of  yeara,  which  would  expire  in  tiie  year  i8a6. 
lication  of  the      The  validity  of  this  Lease  was  not  questioned.    The 

sameDeposi-  wfli  ^hich  was  made  in  May  i8i8,  contained  a 
dons.  if  ' 

Devise  of  all  the  Testator's  Real  and  Personal  Estate 

7^*         to  the  Defend€mts,  Fletcher,  Reid  and  Rawlings,  upon 

On  Demurrer  certain  Trusts;    and  appointed  them,  together  with 

aUowedtoa  Bill  the  Defendant,  Mary  Stott,  to  be  the  Executors.    The 

sion  to  ermine  E^®*^^*^'^  renounced  Probate  of  the  Will,  and  the 

Witnesses,  de      Prerogative  Court  grsCnted  Letters  of  Administration, 

^  ««^.  the       ^jflj  ijjg  Yfiii  annexed,  to  two  Persons  of  the  name  of 

Plaintiff  having, 

on  an  ex  parte      Clarke,  who  were  named  in  the  Will  as  Residuary  Lega^ 

Application,  ob-  tees,  and  were  also  made  Defendants  in  this  Cause. 

tained  an  Order 

to  examine  the 

Witnesses,  was        The  Bill  stated,  that  if  this  Will  was  ever  executed  by 

toD^^dJS^  ^*  *'^^^'  ^^^  ^^  ^^  ^^^  ^^ unsound  mind, and inca- 
foetides  the  usual  p&ble  of  disposing  of  his  property,  and  that  the  Executors 
Costs  of  the  De-  had  renounced  Probate  of  the  WiD,  because  they  knew 
Costs  of  the  ^^^  Testator  to  have  been  of  unsound  mind  at  the  time 
Depositions ;       when  the  Will  was  made,  and  because  they  were  unwill- 

Se^rin  C?<^  ^^^  *^  ^^^  ^^*  ^^^^  ^^^  believed  this  WiU  to  be  the 
examination.       I&st  Will  of  Eli  Stott. 


Dew 
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After  setting  forUi  these  facts,  the  Bill  went  on  to  183a 

state,  that  the  Plaintiffs  had  instituted  a  Suit  in  the 
Prerogative  Court  to  recall  the  Letters  of  Adminis* 
tration  with  the  Will  annexed,  granted  to  the  two  CxiArkk. 
Clarkes,  and  to  have  Administration,  as  in  a  Case  of 
total  intestacy,  granted  to  the  Plaintiff,  Mrs.  Dew,  as 
the  only  Next  of  Kin.  It  then  stated,  that  pending  this 
Suit  in  the  Ecclesiastical  Court,  the  Personal  Estate 
was  in  danger  of  being  lost  and  misapplied : — ^That  the 
Executors  named  in  the  Will  claimed  to  be  entitled 
under  it,  and  that  one  of  them  (^Fletcher)  had  actually 
received  the  Rents  of  the  Real  Estate :  That  the  Plaintiff 
had  brought  an  Action  at  Law  against  the  Defendant 
Fletcher^  to  recover  the  Rent  thus  received  by  him,  and 
intended  in  that  Action  to  dispute  the  validity  of  the 
Will.  The  circumstances  of  the  Incapacity  of  the  Tes* 
tator  were  then  set  forth  in  the  Bill  at  large,  after  which 
it  stated,  that  several  Witnesses,  whose  Evidence 
would  be  material  to  the  Plaintiffs  in  the  Action  already 
conunenced,  or  in  any  Action  of  Ejectment  in  which 
the  validity  of  the  Will  might  be  disputed,  were  old  and 
infinn,  and  that  before  any  Trial  could  take  place,  there 
was  great  danger  of  their  dying,  or  being  incapable  >of 
attending  at  the  place  of  Trial  to  give  viva  voce  Evidence ; 
so  that  the  Plaintiffs  would  lose  the  benefit  of  their 
Evidence  and  be  materially  injured,  unless  these  Wit- 
nesses were  examined  de  bene  esse\  and  that  even  if  the 
Plaintiffs  should  recover  in  the  Action  commenced 
against  Fletcher,  the  other  BefendantB  would  not  be 
bound  by  the  Verdict  or  Judgment  in  that  Action ;  and 
that  on  account  of  the  subsisting  Lease  of  the  Real 
Estate,  the  Plaintiffs  had  no  present  means  of  bringing 
an  Ejectment  to  try  the  validity  of  the  Will  against  all 
the  Defendants,  who  therefore  meant  to  he  by  till  after 
th«  expiration  of  the  Lease,  aud  after  the  Plaintiffs  should 
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itdtf.         hat^  fost  diretB  of  the  Witnesses  who  cotdd  prove  the 

^        '     matters  aforesaid ;  and  that  the  Plaintiffs  were,  therefore, 

^'^  ^  adrised,  that  the  ETidence  of  &e  matters  afcuresaid 

Claexv.       ^  ou^t  to  be  perpetuated  m  this  Court  against  the  De^ 

^  fendants." 

The  Bill  prayedi— ist,  Tliat  the  Personal   Estate 
might  be  seoxred  pending  the  Litigation  in  the  Eccle- 
f  siastical  Conrt,  and  for  this  purpose  that  an  Injunction 

might  be  granted  against  the  Personal  Representatives, 
and  a  Receiver  appointed.  2d,  ''  lliat  the  Plaintiffs 
^  might  be  at  liberty  to  examine  Witnesses,  touching  the 
^  validity  of  the  alleged  Will,  and  more  especially 
^  toacfamg  the  state  of  the  said  EK  Stott^s  mind  and 
"  understanding,  and  the  several  Allegations  aforesaid 
^  relating  thereto,  and  that  the  Testimony  of  such 
''  Witnesses  might  be  perpetuated:  and  (3dIy,)That  the 
'*  Plaintiffs  might  be  permitted  to  examine  de  bene  esses 
''  such  of  them  as  were  aged  or  infirm,  or  were  the  only 
**  Witnesses  to  any  particular  Ikct.*' 

To  tiiis  Bin  the  Defendants  put  in  a  general  Demur-i 
ter  for  want  of  Equity,  and  for  Multifariousness* 

Mr.  Heald  and  Mr.  Pqfys  for  the  Demurrer : — 

I.  This  is  a  Bill  to  perpetuate  the  Testimony  of  Wit-^ 
nesses,  and  also  praying  for  Relief  in  other  matters, 
as  to  which  Publication  of  the  Evidence  must  pass  in 
the  course  of  the  Cause.  It  is  settled,  that  a  Bill  which 
seeks  to  perpetuate  Testimony,  ought  not  to  contaia 
any  prayer  for  Relief.  Rose  v.  GamieU(fl),  Bemeyv^ 
Syre  (b),  Vau^an  v.  Fttzg^ald  (c). 

(a)  3  Aik.439.  (c)  1  Scho.  k  UL  31?. 

(h)  3  Atk.  387. 
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Ill 


11.  tliere  is  no  Bqtiitjr  ki  tUs  Cme  to  katethe  Pro- 
pel pfesefted,  pending  the  Si]it  in  ibe  Ecdestailical 
CoBOt,  becanfie  AdminiBtration^  with  the  Will  acmiexed, 
hfts  iJready  been  granted^  and  there  is  thna  a  legal 
Peraond  RepreaenlatiTe.  If  the  right  to  have  Letters 
of  AdHumstimtioA  were  atill  in  diapate  in  the  Bocle^ 
naatidd  Conrt,  and  thore  waa  danger  <^  loaa  of  nne^ 
i^Iiei^n  of  the  Personal  Estate,  in  the  meanthooe,  for 
want  of  a  legal  Personal  Repressntattre,  there  siigfat 
tfien  be  some  ground  for  an  appMeation'  to  this  Court. 
Bnt  where  the  Bcdesaastieal  Court  has  actnaBy  ap* 
pointed  on  Administrator^  and  the  Snit  pending  there  is 
to  recall  the  Administration,  th^^  is  no  ground  for  the 
kterferenee  of  the  Court  (d). 

(if)  Tbe  principle  on  which  the  Coatt  of  Cha&cerv  iaterferes 
to  preserve  Ptnonal  Property,  pea<fi&g  s  litigation  in  the 
Eodeaastical  Court,  is  plainly  applicable  to  Cases  in  which  the 
litigatioo  there  is  to  recall  Probate  or  Administration  already 
grairtsd,  as  well  as  to  those  Cases  in  which  no  Probate  or  Ad* 
ministvatioB  has  bees  grantedi  brfore  the  application  to  the 
Coortof  Chancenr.  In  Baav.  O&vtr,  s  V.&  B,  96,  this  was 
expressly  decided,  though  it  is  not  so  stated  in  &e  margnud 
Abstract  of  that  Case.  The  doctrine  is  confinned  by  the  fol- 
kmiag  insve  lacent  Case  in  this  Coart 

RUTHERFORD  v.  DOUGLASL 


182s. 


TUs  Bill  WIS  filed  agaiMtthe  Exeaiilorsof  AMori^att;  by  his 
Sbltf  sad  ask  Next  of  Kin.  It  prayed  tbe  ssusl  Acoonnti  of 
the  Pensnal  Eslslsi  and  for  a  Reeetrsr  sad  an  Injnortioo, 
pending  a  Snit  lastitoted  by  the  Plaintiff  in  the  Eoeleriasticai 
Coart»to  re^  the  Probate. 

Hie  TeMtM',  wheoeafais  death-bed,  at  thetkneniieB  fas  was 
inssnsiUs  and  utterly  iacapaUe  of  di^ieaing  of  his  property,  was 
uMte  to  affix  hk  OMik  to  the  ailegsd  Will  by  one  ef  tiie  De£uid« 
nuts,  who  oaused  apeatobe  put  between  theTeststoyb  fingers^ 
Mdaoided  his  hand.  The  XMndasts  obtained  Probals  of  this 
Wm  00  the  same  day  on  which  the  Testatorwas  baried. 

The  Bill  stated  these  facts,  together  with  eChsr  strong  cimm* 
stances,  as  Evidence  of  Incapacity  in  the  Testator,  and  of  the 
cfaaxge  Uiat  the  Probsts  had  been  obtained  by  fraud. 

A  Motion  was  made  for  a  Receiver  and  an  Injunction,  against 
die  Defehdant,  before  Anawef,  on  Alidayits  of  the  truth  of  the 
Allegations  contained  in  the  BiU. 


Dxw 

V. 

CLAnxK. 


6tb 


RtrrBSKroKD 

DoVOLAf, 

Thif  Court  wffl 
appoint  a  Recelf  er^ 
pending  a  Soit  in 
the  Ecdenaitioal 
Conn  to  recall  PRH 
bate,ona  Caie 
of  ftrong  Fie- 
•oBptioo* 


Xl2 


CASES  IN  CHANCERY. 


1829. 


Dew 
Clailxb. 


III.  The.  Bill  is  unquestionably  multifarious.  Besides 
seeking  to  preserve  the  Personal  Property,  pending 
Litigation  in  the  Ecclesiastical  Court,  it  also  prays, 
that  the  Testimony  of  Witnesses  may  be  perpetuated  as 
to  the  right  to  the  Real  Estate,  and  that  Witnesses  may 
be  examined  de  bene  esu,  in  aid  of  an  Action  already, 
brought  to  recover  Rents  and  Profits*  The  Court,  if  it 
interferes. at  all  against  the  legal  right  of  the  Personal 
Representative,  can  only  do  so  on  a  Case  of  strong  Pre- 
sumption. Affidavits  may  be  sufficient  for  the  purpose 
of  a  Motion  for  a  Receiver,  but  the  Defendant  may 
insist  on  the  Cause  being  brought  to  a  hearing,  and 
then  the  Plaintiff  must  establish  his  Case  by  regular 
Evidence  in  the  Cause.  Regularly,  this  Evidence  should 
not  be  published  till  the  hearing  of  the  Cause ;  but  if 
used  for  the  purpose  of  the  Trial  at  Law,  there  must,  as  to 
such  parts  of  it  as  are  used  for  that  purpose,  be  an  im- 
mediate Publication.  This  inconvenience  makes  it 
impossible  to  join  in  the  same  Suit  two  distinct  matters, 
one  of  which  requires  an  immediate  Publication  of  the 


KuTBSBrOVD 

V. 

D0V0LA»« 


Mr,  Home  and  Mr.  Matthews,  in  support  of  the  Motion, 
which  was  not  opposed. 

The  Vice-Chancelloii  : 

The  ordinary  application  is  for  a  Receiver,  where  the  legal 
Administration  has  not  been  granted  by  the  Ecclesiastical  Court, 
and  pending  the  Contest  for  such  Administration^ — ^Here  the 
legal  Administration  has  been  granted  by  the  Ecclesiastical 
Court,  but  there  is  a  pending  Contest  to  recall  the  Probate. 

Taking  into  consideration  the  Evidence  respecting  the  Inca- 
pacity of  this  Testator— the  manner  in  which  the  VVill  was  ob- 
tained—the sort  of  surprise  by  which  the  Probate  was  acquired, 
and  the  danger  to  the  Property ;  and  grounding  myself  on  the 
Jurisdiction  in  this  Court,  to  protect  Property  pending  a  Litiga« 
tion  in  another  Court,  I  am  of  opinion  that  this  is  a  fit  Case  for 
a  Receiver  and  an  Injunction. 


See  also  Atkinson  v.  HenshaWy  a  V.  &  B.  85,  and  the  Cases 
.  there  cited,  together  with  the  Cases  cited  in  Ball  v.  OHvcr^ 
a.  V.  6c  B.  96. 
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Testimony,  while  the  other  requires  Publication  to  be 
postponed  till  the  usual  stage. 

Mr.  Bell,  and  Mr.  Garratt,  for  the  BiH  :— 

As  to  the  fint  point :  inasmuch  as  the  outstanding 
Term  in  the  Lessees  prevents  an  Action  of  Ejectment 
from  being  brought  till  the  Lease  has  expired,  the  Bill 
makes  out  a  good  Case  for  perpetuating  Testimony. 

As  to  the  second  point :  the  principle  on  which  die 
Court  acts,  as  to  the  preservation  of  Property  pending 
Litigation  in  the  Ecclesiastical  Court,  clearly  applies  to 
those  Cases  where  the  Litigation  takes  place  for  the 
recall  of  Probate  or  Administmtion,  as  fraudulently  ob- 
tained. AtHnam  y.  Henshaw  (e),  and  Ball  v.  Oliver  (/). 

As  to  the  third  point :  the  Bill  is  not  multifarious. 
Where  the  objection  to  the  Will  applies  equally  to  thie 
Real  and  the  Personal  Estate ;  and  where  the  same  De- 
fendants are  interested  as  to  both,  it  is  very  difficult  to 
show  how  such  a  Bill  can  be  multifarious.    Mitf.  146. 
Here  there  are  no  distinct  matters,  as  to  which  relief  is 
COnght  against  several  Defendants.    All  that  the  Court 
will  considerin  such  a  Case  as  this,  is,  whether  the  Plain- 
tiff brings  forward  his  Case  in  such  a  way,  as  that  the  ^ 
Matters  in  question  can  be  fairly  and  properly  dicussed. 
Even  if  there  were  two  distinct  Bills  filed  by  the  Plaintiff, 
it  is  plain,  that,  as  the  Validity  of  th6  Will  must  be  the 
main  Question  to  be  decided  in  both,  it  would  be  neces- 
sary to  examine  the  same  Witnesses  in  both  Causes ;  and 
in  one  Cause,  Publication  would  pass  immediately,  while 
in  tbe  other  Cause,  the  Testimony  would  be  locked  up 
for  years,  till  an  Action  of  Ejectment  could  be  brought 

(r)  «  y.Sc  B.  84.  C/*)  a  V.&  B.  96. 

Vol..  I.  I  • 
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^840.  ^  It  is  therefore  quite  clear,  that  the  incoiiTemence  whteh 
is  complained  of,  is  unavoidably  inoident  to  such  a  Case, 
and  cannot  be  prevented  by  separate  Suits  • 


Dkw 

ClAEKR. 


The  Vicb-Chanckllob  : — 

It  appears  to  me,  that  this  Bill  makes  out  no  Case  for 
perpetuating  Testimony.  Although  it  were  true,  that 
the  Validity  of  the  Will  could  not,  by  reason  of  the  Lease, 
be  immediately  tried  with  the  Devisees  in  Trust,  yet  it 
may  be  immediately  tried  by  an  Action  for  Rent  against 
the  Tenant.  Testimony  can  be  perpetuated  only 
where  by  no  means  the  Plaintiff  can  presently  assert 
his  Title  to  the  Property.  I  must  therefore  reject 
altogether  the  prayer  to  perpetuate  Testimony,  and 
consider  the  Bill  as  if  it  were  not  inserted,  and  not 
therefore  multifarious  on  that  account. 

It  has,  however,  been  said  for  the  Defendants,  that 
the  same  objection  applies  to  that  part  of  the  Bill,  which 
seeks  to  protect  the  Personal  Property;  that,  to  induce 
the  Court  to  interfere  against  the  legal  Title  of  die  Exe- 
cutor, it  is  necessary  to  establish  by  Evidence,  strong 
Presumption  against  Uie  Will;  and,  although  this  would 
be  attempted  by  Affidavit  for  the  purpose  of  obtaining 
a  Receiver,  yet  the  Defendants  may  force  on  the  Cause 
to  a  hearing  on  that  point,  and  then  it  would  be  incum- 
bent on  the  Plaintiff  to  establish  the  same  Presumption 
against  the  Will  by  regular  Testimony ;  that  this  Testi- 
mony ought  not  to  be  published,  till  the  Cause  is  ripe 
for  hearing,  yet,  as  fer  as  it  is  us(|d  at  Law,  it  would  be 
immediately  published ;  and,  therefore,  these  two  pur- 
poses are  inccmsistent,  and  cannot  be  joined  in  the  same 
Suit. 

I  yield  to  this  reasoning,  and  shall  allow  the  Demurrer. 


Dsw 
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It  ia  extremdy  tra^e,  that  if  a  distinct  Bill  were  filed  for  xSaa. 

tuumining  the  Witnesses  in  aid  of  the  Trial  at  Law^  that 
the  immediate  Publication  would  give  the  same  infor- 
mation to  the  Parties,  as  if  it  were  in  the  same  Suit.  Clarke. 
And  so  loo  would  the  vivA  voce  Bxamination  of  Wit- 
nesses at  Law.  But  this  is  a  consequence  unavoidable 
in  all  Cases  where  the  same  Testimony  is  to  be  used  at 
Law  aad  in  Equity.  Still  the  rule  must  prevail,  that 
yon  cannot  join  in  one  Suit  two  distinct  matters,  one  of 
which  requires  that  the  Depositions  taken  in  the  Cause 
should  not  be  published  until  the  Cause  is  ripe  forbear- 
ing, and  the  other  requnre^  a  previous  Publication  of  the 
very  same  Depositions,  net  merely  the  same  Testimony. 


Demurrer  allowed* 

His  Honor  offered  to  allow  the  Plaintiffs  leave  to 
amend  the  Bill,  by  confining  it  merely  to  the  protection 
of  the  Propcyty  pmding  the  Litigation;  but  they  did 
■ot  avail  tlMsselves  of  that  offer;  and  the  usual  Qrder 
e,  attowiog  the  Demurrer. 


17th  December. 
In  this  same  Case  the  Bill  was  filed  on  the  24th  Jiily  Dew 


i8m. 


V. 

Clarke. 
Costs. 


Ob  the  2761  of  the  same  month  the  Plaintiff  obtained 
ibe  uami  Qnler^  ex  parte,  to  eaeamiiie  the  old  and  infirm      On  Demurrer 

aion  to  examine 
On  the  30th,  a  Subpoena  to  answer  was  served  on  the  Witnesses  de 

r-xiTini-rn^  Plaintiff  having, 

omma^ex  parte  Application^  obtained  an  Order  to  examine  the  Witnesses,  wa3 
eiderad  -te  pw  to  JCe  Defendants,  besides  the  usaal  Costs  of  the  Demurrer,  the 
CosU  of  the  Depesitiiws;  but  not  of  those  taken  on  Cross-examination. 

I  9 
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i839.  On  the  14th  August  following,  the  Order  for  Exami- 

nation of  the  Witnesses  de  bene  e$9e,  was  served  on  the 
Defendants. 


Dbw 

CI.ARXB. 


.    On  the  16th  August,  the    Defendants    filed  their 
Demurrer. 

On  the  14th  September  following,  the  Witnesses  were 
examined  de  bene  esse,  the  Defendants  joining  in  the 
Commission,  and  cross-examining  the  Witnesses. 

Before  the  Demurrer  was  argued,  the  Plaintiffs  moyed 
for  an  Order  that  the  Clerk  in  Court  might  attend  at 
the  Trial  at  Law,  with  the  Depositions  taken  de  bene 
esse,  for  the  purpose  of  having  them  read  where  it 
appeared  to  the  Court  of  Law,  that  the  Witnesses  were 
unable  to  attend  (g). 

When  this  Motion  was  made,  it  was  insisted  for  the 
Defendants,  that  if  the  Demurrer  wa»  allowed,  these 
Depositions  would  fall  to  the  ground,  and  could  not 
there  be  used  in  the  meantime.  The  Court,  therefore, 
ordered  the  Motion  to  stand  oyer  till  after  the  Demurrer 
was  argued. 

17th  December.  ^^^  ^®  Demurrer  was  allowed  (11th  December), 
the  Defendants  on  17th  December  (the  next  day  for 
Motions),  moved  that  the  Plaintifi,  in  addition  to.  the 
5/.  the  usual  Costs  on  a  Demurrer,  being  allowed,  might 
pay  the  full  Costs,  including  the  Costs  of  the 
Depositions. 

Mr.  Heald,  and  Mr.  Pepys,  for  the  Motion,  insisted  ' 

(g)  See  Andrews  y.  Palmer^  t  V.  &  B.  31.  Corbe^i  v. 
Coroett,  ibid.  335.    Jona  v.  Janes,  1  Cox,  184. 
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on  the  general  Order  by  Lord  Laughbimmgh,  dated  ^  1823 
6th  Febmaiy  1794(A),  Griffith  v.  Wood{i),  Woodr. 
DyneUyik),  and  Pilkingtm  y.  WignalliJ),  Cases  in 
which,  on  the  ground  of  vexatious  conduct  on  the 
part  qS  the  Plaintiff,  the  Defendant,  on  having  his 
Demurrer  allowed,  had  full  Costs.  The  intention  of  the 
5  /.  Costs  was  to  indemnify  the  Party ;  but,  in  the  pre- 
sent Case,  the  Plaintiff,  by  his  ex  parte  Application,  has 
produced  the  Depositions,  which  occasioned  very  heavy 
e^nse  in  this  Cause  to  the  Defendants. 

Mr.  £e/2,and  Mr.  Garratt,  for  the  Plaintiffs,  objected 
that  this  Application  came  too  late,  as  the  Bill  was  out 
of  Court,  by  die  Order  allowing  the  Demurrer ;  and 
that  there  was  no  Cause  pending  before  the  Court  in 
which  the  Order  now  sought  could  be  pronounced. 

The  Yiee-ChoMellor  said,  if  that  was  any  objection^ 
it  might  be  removed  by  making  the  Order  as  if  at  the 
time  of  arguing  the  Demurrer,  which  seemed  the  best 
mode. 

His  Honor  ordered,  that,  besides  the  £/.  Costs,  to  be 
paid  as  usual  on  a  Demurrer  being  allowed,  the  Main- 
tiff  should  pay  to  the  Defendant  the  Costs  of  the 
Depositions  on  the  Examination  in  Chief,  but  not  of 
those  on  Cross-examination. 

(k)  4  Bro.  C.  C.  545.  Beamea's  Ord.  Chan.  456.  Mr.  Beames, 
with  his  Qsual  indusUy,  has  collected  the  following  Cases  de- 
tennined  upon  this  Order.  Griffith  v.  Wood^  1  V.  &  B.  307. 
Grifin  v.  NatuoHy  Reg.  lih.  A.  1796,  fol.  578.  Kajfe  v.  Brad- 
ley, ibid,  fol.  449.  Lord  Newark  v.  Calvert ^  and  Lord  \A/ctDar^ 
V.  Turner,  ibid,  fol.  533.  See  also  BaiUy  v.  Tanner,  men- 
tioned  in  Beames  on  Costs,  293,  in  ths  note. 

(i)  1  V.&B.307. 

(M)  1  Madd.38. 

(0  a  Madd.  840.  U  398. 
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1822. 

10th  &  17th 

December. 

' • ' 

Practice, 

An   Attach- 
ment for  want  of 
an  Answer  to  an 
amended  Bill 
cannot  be  ob- 
tained until  the 
Amendments 
have  been  enter- 
ed in  the  Six 
Clerk's  Book, 
and  it  makes 
no  difference 
iivhether  the 
original  Bill 
has  or  has  not 
been  answered. 


ADAMSON  V.  BLACKSTOCE  and  others. 

It  was  moved,  od  behalf  of  Greaves,  one  of  the  De 
fendanta,  that  an  Attachment  which  had  issued  against 
him  for  want  of  an  Answer  to  the  amended  Bill,  might 
be  discharged^  with  Costs^  for  irregnlarity. 

It  appeared,  that,  in  July  last,  when  this  Cause  came 
on  to  be  heard,  it  was  objected  that  the  Bill  was  a  Bill 
of  Revivor  merely;  whereas  it  ought  to  have  been  a  Bill 
of  Revivor  and  Supplement.  The  Court  considered 
tJiis  a  valid  objection,  and  ordered  the  Cause  to  stand 
over,  with  leave  to  the  Plaintiff  to  amend. 

On  the  24th  July,  the  Plaintiff  obtained  an  Order  to 
amend,  aa  he  'should  be  advised,  amending  the  De- 
fendant's office  copies;  and  alFlterwards  Subposnaa 
were  served  on  the  Defendants  to  appear  to  and  answer 
the  amended  Bill.  On  the  9th  November,  Greavn 
entered  his  Appearance;  and  on  the  igth  of  the  same 
month,  the  Raintiff 's  Clerk  in  Court  gave  notice  to 
Greoves's  Clark  in  Court,  that,  unless  a  Commission  to 
take  his  Answer  was  sued  out  before  the  25th  November, 
an  Attachment  would  be  issued  against  him.  The 
Commission  was  not  obtained  within  that  time,  and  the 
Attachment  issued  on  the  25th  November.  On  the 
30th  November,  on  search  being  made  in  the  Cause 
Books  of  the  Clerk  in  Court,  tA  which  the  Amendments 
ought  to  have  been  entered,  it  appeared  that  no  entry 
was  made  of  any  Amendment,  pursuant  to  the  Order  to 
amend.  On  the  2d  of  December,  however,  the  Plaintiff 
caused  the  entry  to  be  made.  Greaves's  Clerk  in 
Court,  at  the  time  when  he  received  instructions  to 
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enter  an  Appearance  for  him,  applied  to  the  Six  Clerk, 

in  whose  division  the  Cause  was,  to  have  the  Record  of 

the  amended  Bill ;  but  was  informed,  that  it  was  not  in 

the  Study  of  the  Six  Clerk,  and  could  not  be  found  at    Blackstogc 

that  time.  and  other.. 

By  an  Affidavit  filed  on  the  part  of  the  Plaintiff,  in 
opposition  to  this  Motion,  it  was  stated  that  the  record 
of  the  Bill  was  amended  in  Trinity  vacation,  and  that 
the  other  Defendants  had  left,  their  office  copies  to  be 
amended,  and  that  they  had  been  amended  accordingly ; 
bat  that  the  Defendant  Greaves  had  not,  prior  to  the 
issuing  of  the  Attachment^  left  his  office  copy  of  the 
Bill  to  be  amended. 

Mr.  Agar,  in  support  of  the  Motion,  insisted  on  the 
uniform  practice,  that  when  a  Bill  is  amended  there 
must  be  an  entiy  in  the  Book  kept  for  that  purpose  at 
the  Six  Clerk's  Office.  In  the  present  Case,  he  admitted 
that  the  Sixty  Clerk  had,  before  the  Attachment  issued, 
done  all  that  was  necessary  as  to  amending  the  Bill, 
except  that  he  neglected  entering  it  in  the  Book.  That 
neglect  must  be  considered  as  fatal,  and  the  entry  made 
after  the  Attachment  issued,  was  too  late. 

Mr.  Bell,  for  the  Plaintiffs,  opposed  the  Motion. 
The  Amendment  was  not  such  as  required  an  Answer, 
therefore  no  entry  in  the  Six  Clerk's  Book  was  neces- 
sary. The  Defendant  had  applied  at  the  wrong  place, 
having  gone  to  Six  <])lerk's  Study,  instead  of  going  to 
Ilia  Seat  Those  Defendants  who  had  brought  their 
office  copies  to  the  PlaintifPs  Clerk  in  Court,  had 
them  regularly  amended ;  and  if  there  was  any  irregu- 
larity in  this  Case,  it  was  owing  to  the  conduct  of  the 
Defendant  himself,  and  not  to  the  Plaintiffs,  who  had 
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done  all  that  was  necessary  on  their  part.    Lloyd  r. 
Lloyd  (a). 

The  Vice-chancellor  said,  he  would  refer  it  to  the 
Six  Clerks  to  certify  what  was  the  practice  on  the  point 
in  question. 

His  Honor  accordingly  caused  a  question  as  to  the 
practice,  to  be  addressed  to  the  Six  Clerks;  who  there- 
upon returned  the  following  Certificate : — 

'<  The  Six  Clerks  humbly  certify  to  your  Honor,  thai 
''  an  amended  Bill  is  not  to  be  considered  as  on  the  file 
**  for  the  purpose  of  an  Attachment  for  want  of  an 
<*  Answer,  before  an  entry  is  made  of  the  Amendments 
''  in  the  Six  Clerk's  Book ;  and  that  there  is  not  any 
"  difierence  in  this  respect  between  the  Amendments 
**  of  a  Bill  which  has  been  answered,  and  the  Amend- 
^'  ments  of  a  Bill  which  has  not  been  answered. 

'^  (signed)    Hanmer,  for  self  and  Brethren. 
<'  Dated  this  17  December  1832/' 

The  Vice-chancellor,  upon  receiving  this  Certificate, 
ordered  the  Attachment  and  all  Proceeding  thereon,  to 
be  discharged  for  irregularity,  with  Costs. 


(a)  fl  Cox.  431. 
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GREEN  t;.  THOMSON.  loth&ShDec. 

One  of  the  Defendants  (Reddell)  being  in  Contempt       CmUtmpt. 

for  want  of  an  Answer,  put  in  his  Answer,  and  tendered  

to  the  Plaintiff  the  Costs  of  his  Contempt.  The  Plaintiff  j„  ^.,2?^?^ 
rdiised  to  receive  the  Costs.    The  Defendant,  after  the  his  Contempt, 
usual  interval,  obtained  an  Order  for  the  Dismissal  of  ™"5L°2^*. 
the  Bill,  for  want  of  Prosecution.  bnt^  if  they  ara 

refusedi  mutt 

Mr.  Pepy$,  for  the  Plaintiff,  moved  to  discharge  the  q^^  fordS 
Order  for  the  Dismissal  of  the  Bill,  on  the  ground  that  charging  bis 
it  had  been  irregularly  obtained,  inasmuch  as  the  De-  ^o^^^P^ 
fendant,  at  the  time  when  he  moved  for  it,  was  in  Con- 
tempt.    When  the  Costs  of  a  Contempt  are  refused, 
the  Party  continnes  in  Contempt  till  the  Court  makes 
an  Order  on  the  subject.    Caubon  v.  Graham  (a). 

* 

Mr.  Treslove  opposed  the  Motion. 

The  Regitter  (Mr.  Walker)  was  referred  to  as  to  the 
practice,  and  the  Motion  was  ordered  to  stand  over  till 
the  nesct  Seal  day,  that  the  practice  might  be  ascer-  . 
tained.  On  that  day  the  Register  iurnished  the  fol- 
lowing Cases,  which  showed  the  practice  to  be  as  was 
contended  for  on  the  part  of  the  Plaintiff;  JZoioe  v. 
JarrM,  «6  Feb.  1820,  and  Jones  v.  Powde,  7  Nov. 
itott.  The  practice  was  laid  down  to  be  as  follows,  by 

•    The  Vice-Cham CBLLOB  : — 

Where  a  Defendant  is  in  Contempt  for  want  of  an 
Appearance  or  of  a^  Answer,  and  enters  his  Appear 
ance  or  files  his  Answer,  and  then  tenders  to  the  Plain- 

(fl)  I  V.&B.331- 
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i8tfl.  tiff  the  Costs  of  his  Contempti  and  those  Costs  are 
refused,  it  is  necessary^  in  order  that  he  may  be  dis- 
charged from  his  Cotttempt,  Aat  be  should  obtain  an 
Thomson.  Order  for  that  purpose,  which  is  made  as  of  course, 
upon  the  Six  Clerk's  Certificate  of  his  Appearance  or 
Answer,  and  upon  the  payment  or  tender  of  the  Plain- 
tiff's Costs  of  tfic  Contempt. 


Gaisir 


»8««-  ,  ESDAILE  V.  STEPHENSON. 

igth  Deoembtr. 

1  HIS  was  a  Suit  for  the  specific  Performance  of  aa 
^ch^^Ai^llt  Agreement  for  the  Purchase  of  an  Estate. 
— Compauatioru 

' The  Conditions  of  Sale  stipulated,  that,  if  the  Convey- 

Conditions  of  ^^^^  ^^  ^^^  executed  by  the  necessary  Parties,  an^ 
Sale  provide  that  the  Purchase  Money,  paid  on  or  before  the  S4th  day  of 
j2d'Si?^i!  December  1819,  the  Purchaser  should  pay  Interest  on 
tain  day,  if  the  the  Purchase  Money,  at  5  /.  per  cenl^  until  the  Purchase 
^rchase  be  not  gbould  be  completed.  The  Estate  was  subject  to  Quit 
the  Purchsser  '  Eents,  for  which  the  Master  had  reported  the  proper 

cannot  relieve     Compensation  to  be  jsiade  out  of  the  Puichwie  Money, 
himself  fix>m 
payment  of  Inte- 
rest, by  alleg-        The  Cause  now  came  on  for  further  directions, 
ing  that  the 
delay  in  com- 
pleting the  Con-      ^^ •  Sugden^  on  behalf  of  the  Purchaser,  insisted,  that 

tract  was  caused  it  was  the  fault  of  the  Vendor,  that  the  Purchase  had 
but  it^is  ^er^'  ^^^  ^®®°  completed  at  the  time  stipulated  in  the  Condi- 
wise  where  there  tions,  and  that  he  ought  not,  therefore,  to  benefit  by  his 
Sti°^ntf '^'"       own  delay,  by  taking  the  subsequent  Interest  at  5  /.  per 

Qoit  Rents,  being  Incidents  of  Tenure,  are  proper  subjects  of  CompensatioD^ 
QiMTTCy  as  to  Rent  Charges,  which  are  not  Incidents  of  Tenure ;  though  the 
Court  liM  allowed  them,  when  small,  to  be  subjects  of  Gompensation. 
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centi  wbich  was  moeb  more  yaluable  than  the  Mesne         iSa^. 

Profits  of  the  Estate.    He  also  insisted  upon  the  hard-    "^ 

ship  of  compelling  a  Purchaser  to  complete  his  Contract,       Esdaile 

where  there  were  Quit  Rents  on  the  Property ;  on  ac-   StspafivsoK. 

count  of  the  difficulty  it  occasioned  upon  a  re-sale  of 

the  Estate  in  Lots,  where  every  Purchaser  who  was  not 

to  pay  the  whole  Quit  Rents,  was  to  b^  indemnified  in 

respect  of  the  part  not' to  be  paid  by  him. 

The  ViCE-CHAHcELLOH:— 

Where  there  is  no  Stipulation  as  to  Interest,  the  ge- 
B^al  rule  of  the  Court  is,  that  the  Purchaser,  when  he 
completes  his  Contract  after  the  time  mentioned  in  the 
Particular  of  Sale,  shall  be  considered  as  in  Possession 
from  that  time,  and  shall  from  thence  pay  Interest  at 
4/.  per  cent,  taking  the  Rentsand  Profits.  If,  howerer, 
such  Interest  is  much  more  in  amount  than  the  Rents 
and  Profits,  and  it  is  clearly  made  out  that  the  delay  in 
completing  the  Contract  was  occasioned  by  the  Vendor, 
there,  to  give  effect  to  the  general  rule,  would  be  to 
enable  the  Vendor  to  profit  by  his  own  wrong ;  and  the 
Court,  therefore,  gives  the  Vendor  no  Interest,  but  leaves 
him  in  Possession  of  the  interim  Rents  and  Profits. 

In  the  present  Case,  the  Interest  does  not  depend  upon 
any  rule  of  the  Court,  but  upon  the  express  Stipulation 
of  the  Parties ;  and  the  terms  of  that  Stipulation  apply 
to  every  delay  however  occasioned.  It  is  highly  pro- 
bable, but  I  cannot  in  reasoning  assume  it  as  a  necessary 
consequence,  that  the  Interest  must,  under  all  circum- 
stances, exceed  the  Mesne  Profits,  so  as  to  infer  from 
thence,  that  the  true  intention  of  the  Parties  must  have 
been  that  the  Purehttser  should  pay  I&teiest  at  5  J.  per 
cent,  only  when  the  delay  in  completing  the  Contract 
was  occasioned  by  himself.    The  Pttiidiaser  must,  under 
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the  circumstances  of  this  Case,  pay  Interest  according 
to  the  Terms  of  the  Conditions  of  Sale. 

With  respect  to  the  other  point,  I  admit  the  hardship 
insisted  on  by  the  Purchaser  in  this  Case.  But  it  is  now 
settled,  that  Quit  Rents  are  subjects  of  Compensation, 
probably,  because  they  may  be  regahled  as  Incidents  of 
Tenure.  Rent  Charges  are  not  Incidents  of  Tenure, 
but  are  created  by  the  voluntary  act  of  the  Vendor,  or 
those  under  whom  he  claims.  And  it  would  be  a  good 
rule,  that  a  Purchaser  should  not  be  bound  to  complete 
his  Purchase,  unless  they  were  noticed  in  the  Agreement 
or  Conditions  of  Sale.  I  fear  that  the  habit  of  the 
Court  has  been  not  to  proceed  upon  this  distinction 
between  Quit  Rents  and  Rent  Charges,  but  to  compel 
the  Purchaser  to  complete  where  the  Rent  Charge  is 
small. 


iSsa. 
30th  December. 

1833. 
11th  Januaiy. 

^ V ' 

Partnarthip. 


GLASSINGTON  v.  THWAITES  and  others. 

1  HE  Plaintiff,  as  one  of  the  Partners  in  the  Morning 
Herald  Newspaper,  filed  this  Bill  against  the  other 
Partners,  praying  for  an  Account  of  the  Partnership 
Dealings,  and  an  Injunction  to  restrkin  the  Defendants 


to  die^^SuM  of"  ^^°^  ^ing  the  Partnership  Effects  in  the  publication  of 
Partnerthip         another  Newspaper  called  the  English  Chronicle,   of 

Property  is  not    ^hich  they  (but  not  the  Plaintiff)  were  Proprietors, 
tuffiaent  to  ID'-  •'  ^  r 

duoe  the  Court  to  interfere  by  Injunction. 

All  the  Partners  in  a  Publication,  except  one,  being  also  Partners  in  a  rival 
Publication,  an  Injunction  to  restrain  the  using  of  the  Efiects  of  the  former  Part- 
nership, to  assist  the  latter,  in  consideration  of  an  annual  Sum,  was  refused, 
where  there  bad  been  an  Agreement,  permitting  the  use  on  those  terms,  which 
bad  been  acted  on  for  many  years^ — But  the  Injunction  was  granted  to  restrain 
the  use  of  Partnership  Effects,  not  included  in  the  Agreement. 
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GLASSIXGTOir 

V. 


The  Morning  Herald  was  divided  into  ten  shares  1823 

and  one  half.  The  Plaintiff  was  entitled  to  one  of  these 
ahaies.  The  Defendant,  TkuHntes,  had  six  shares  and 
a  half,  and  the  other  Defendants  were  Proprietors  of  Thwaitbs, 
the  remaining  three  shares.  The  Articles  of  Partner- 
ship under  which  these  shares  were  held,  were  dated 
in  July  1816.  By  one  of  the  clauses  in  this  Deed,  it 
was  provided  that  a  general  Meeting  of  the  Proprietors 
should  be  held  every  week«  at  such  time  and  place  as 
should  be  fi^d  by  the  major  part  of  the  Proprietors, 
whose  Votes  should,  on  all  occasions,  be  and  be  con- 
sidered, not  by  number,  but  in  proportion  to  the  value 
of  their  respective  shares ;  and  that,  at  every  such 
Meeting,  all  matters  relating  to  the  management  of  the 
Newspaper  should  be  settled ;  and  that  all  Rules,  Regu- 
lations and  Orders,  touching  the  management  of  the 
Newspaper,  made  by  the  Votes  of  the  majority  in  value 
of  the  Proprietors  and  Parties  interested  therein,  and 
then  present,  should  be  binding  and  conclusive  on  all 
the  Parties  to  the  Deed.  This  Deed  was  executed  by 
the  Plaintiff,  as  well  as  by  the  other  Proprietors. 

For  some  time  previously  to  the  year  1816,  an  Even- 
]]^  Newspaper,  called  the  EngU$h  Ckrcnick,  had  been 
carried  on,  and  the  Proprietor  of  that  Paper  had  been 
also  one  of  the  Proprietors  of  the  Bloming  Herald ;  and 
both  these  Papers  had  for  many  years  been  carried  on 
and  published  at  the  same  place.  In  the  year  1804, 
an  Agreement  was  made  between  the  Proprietor  of 
the  tangluh  Ckromde  and  the  Proprietors  of  the  Afoni- 
ing  Herald,  by  which  the  former  Paper  was  allowed  to 
bave  the  use  of  the  lypes  and  other  Effects  belonging 
to  the.  Partnership  of  the  Morning  Herald,  in  conside- 
ration of  the  Sum  of  tool  a  year.  This  Agreement 
aubttsted  ia  1816,  and  the  Proprietors  of  the  Morning 
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i8t8*  Berald,  under  tfie  De^d  of  July  i&iG,  contiaued  to  act 

*  on  the  same  Agreemwt,  and  to  allow  to  the  EngUak 

Qh^MJxnov   c^,,^  tha  wse  of  the  Types  and  Partnership  Bfiacta, 

TuwAitWL     Mid  to  r^ceiya  the  annual  Sum  of  soo  /.  as  the  price  of 

AiB  eouYemffloe. 

In  the  year  i&ti,  the  Proprietor  of  the  English 
Chroniek  offered  to  sdl  ths^  Paper  to  the  Propri^ors 
of  the  Afarmitg  Herald,  who,  with  the  exceptioQ  of  the 
Plaintiff  alene»  accepted  tibe  Offer,  aand  potchaeed  that 
Paper.  Tfans  the  two  Newspapera  were  asited  under 
tine  aame  Proprietors,  eoxept  thai  the  Plaintiff  had  a 
abaie  in  ti»  Mwmag  Herald  mdy,  and  had  no  intoreat 
in  the  Ea^kh  Cimmicle.  AiU/t  thia  Pnrcliase,  a  new 
Agreeoient  was  entered  into,  by  which  Ae  Mi^Hih 
Chraaide  was  to  pay  an  annual  Sum  of  250/.  inatead 
gH  aoo2.  to  ike  Hemtug  Fkrald^  for  tfie  uae  of  Ae 
!I^ea,  &e.  Under  this  new  dALgoaement,  ^e  Plainttf 
and  the  other  Propnetora  of  the  Homing  Herald  coor 
tinued  to  allow  to  the  £n^A  CA»3miie2f  the  use  of  their 
Types  and  Partnerahip  Etfbcte,  tSl  August  iSat,  when 
the  Plaintiff  caused  a  Notice  to  be  served  on  the  De- 
fiesdanta  that  diia  Agreement  mast  be  diaoontinued, 
endnmie  uf  tfae  Eftdn.  of  the  MJarumg  HerM  uaed 
fof  iheJBiigltti  Chnmde. 

The.  Plaintiff  stated,  by  his  SOI,  that  he  had  for 
jqoany  montha  been  excluded  fhm  his  Rights  aa  a  Part- 
ner in  the  Morning  Herald,  and  that  the  Bfeetaof  the 
Sartnerahip  in  that  Paper  weie  nuaappiied  to  die  uae 
of  the  BngKih  Chremclei  Idbat,  IntdSigence  obtained  at 
the  expense  of  the  ilfommg  JHiqrvU  had  been  first  used 
&r  tiie  Epigficft.  CftrtBnie&i  by  which  meana  it  waa  ren* 
deredof  nowke  to  fixe  Morning  HeraU ;  andthatthe 
wane  of  tile  Pkkittff  wm  used  without  hts^eoaaenty  aa 
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Pd>li8her  of  the  EngUsh  Chromck.    The  Bill,  thereforei         i  s^j, 
prayed  that  an  Accontit  might  be  taken  of  the  Part-  ^ 

nenhip  Dealings  and  Transactions  nnder  the  Deed  of  Glassxkotoit 
July  1816 ;  and  that  the  Defendants  might  nccomxt  for  Thwaxtxs. 
the  Profits  made  by  them  of  Intelligence  first  pi^H&hed 
in  the  English  Ckronick,  though  obtained  at  the  ex- 
pense of  the  Morning  Herald ;  and  fbr  an  Injunction  to 
restrain  the  Defendants  from  using  the  l^es  or  Part- 
nenhip  Eflfects  of  ihe  Marmng  Herald  for  the  English 
Ckraniele,  and  from  using  Ihe  PhintiflP's  name  as  the 
Publisher  of  the  latter  Paper* 

The  Defendants,  by  their  Answer,  insisted  on  the 
Terms  of  the  Partnenhip  Deed  of  July  1816.  That  the 
Plaintiff  had  greatly  misconducted  himself,  and  had 
not  duly  accounted  for  Balances  of  the  Partnerahip 
Money  in  his  hands,  but  'was  indebted  to  the  Concern 
to  the  amount  of  300  L  and  upwards ;  that,  in  coxxse- 
quence  of  his  misconduct,  the  Befendants,  who  were 
tile  majority  in  number  and  in  ralue  of  shares,  had  been 
compelled  to  exclude  him  from  interfering  in  the  ma- 
nagement of  the  Paper ;  that  the  Agreement  wll^  the 
EngKsh  Chronicle  was  beneficial  to  the  Morning  Herald, 
not  only  on  account  of  the  annual  sum  of  250/.  which 
was  paid  for  the  use  of  the  Types  and  other  Effects,  but 
abo  because  the  Morning  Herald-  had  the  use  of  the 
l^pes  composed  for  new  matter  in  die  English  Chro* 
nkle,  and  had  also  the  general  use  of  the  Types,  of  that 
Paper.  They  also  insisted  on  the  fkct,  that  die  Haintiff 
had,  for  many  years,  consented  to  this  Agreement,  as 
beneficial  to  the  Morning  HeraJd,  and  that  no  new 
drcumstances  had  occurred  to  render  it  less  beneficial 
than  at  former  periods.  It  appeared  diat  Intelligence, 
obtained  at  die  expense  of  the  Morning  Herald,  had 
on  one  occasion  only^  (many  mondis  before  this  Bi]) 
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was  filed)  been  first  used  in  the  Er^Ksh  Chrouick;  and 
that  the  PlaintiflTa  name  had  only  been  used  on  one 
occasion  (through  the  mistake  of  a  workman  and  without 
the  knowledge  of  the  Defendants)  as  the  Publisheis  of 
the  Ef^Ush  ChrtmkJe. 

The  Court  was  now  moved,  on  behalf  of  the  PlaintifiF, 
for  an  Ii^unctton  to  restrain  the  Defendants  fipom  using 
Uie  Compositors,  Types,  or  other  Partnership  Property 
of  the  MomifigHerald,  for  the  use  of  the  EngUth  Ckro- 
'fdckf  and  from  using  the  name  of  the  Plaintiff  as  the 
Publisher  of  the  latter  Paper. 

Mr.  Bell,  and  Mr.  BoupeU,  in  support  of  the  Motion, 
insisted  on  the  facts  stated  by  the  Plaintiff  in  his  Bill,  and 
supported  by  his  Affidavit.  The  Plaintiff  sought  for  an 
Injunction,  as  the  means  of  preventing  a  misapplication 
of  the  Partnership  Effects  for  other  purposes  than  those 
of  the  Partnership;  and  the  principles  of  the  Court,  in 
cases  of  Partnership,  recognised  the  right  to  an  In- 
junction in  cases  of  this  nature. 

Mr.  Agar  and  Mr.  Parker  for  the  Defendants : — 

I.  This  is  not  one  of  those  Cases  in  which  the  Court 
will  inte^^ere  by  an  Injunction  at  this  stage  of  the  Cause . 
In  the  [Resent  Case,  the  Injunction  is  sought,  for  the 
purpose  of  furthering  the  Articles  of  Partnership.  There 
is  no  principle  of  the  Court  on  which  an  Injunction  can 
be  granted  for  sach  a  purpose.  The  only  Cases  in 
which  the  Court  grants  an  Injunction  on  Motion  are^ 
1st,  where  waste,  or  an  injury  in  the  nature  of  waste, 
is  threatened  or  committed ;  2d,  where  it  is  to  prevent 
an  irremediable  injury.  If  the  Court  were  to  extend  the 
practice  of  granting  Injunctions  to  aid  the  execution  of 
Covenants  in  Articles  of  Partnership,  it  would  be  called 
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upon  to  interfere  in  the  management  of  almost  every 
Partnership  in  the  Kingdom  (a), 

II.  The  Bill  does  not  pray  for  a  Dissolution  of  the 
Psirtnershipi;  and  yet  it  prays  for  an  account  of  the  Part- 
nership dealings  and  trioLnsactions.  -  It  is  the '  settled 
principle  of  the  Court  not  to  interfere  in  a  Partnership 
concern^  unless  the  Bill  prays  for  a  Dissolution  of  th>> 
Partnership.     Forman  v.  Homfray  (fi).    In  that  Case  it 
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(fl)  In  Peacock  v.  Peacock^  1 6  Vesl  51 ,  it  was  sadd  by  the  Lord 
Ckanceliory  that  the  Coqrt  has  interpoaed  in  Cases  of  Partnership, 
upon  principles,  not  the  same,  but  analogous  to  those  on  wdich 
it  interposes  in  the  case  of  Waste.  In  a  Very  able  work  on  the 
Law  of  Partnership,  lately  published,  it  is  laid  down  as  the  doc- 
trine deduced  from  the  Cases,  and  in  the  words  of  Lord  Eldon^ 
in  Marshall  V,  Colman,"  that  Courts  of  Equity  will  interfere  where 
'' a  breach  of  any  of  the  Covenant?  contained  in  the  Articles  of 
^  Partnership  has  been  committed,  if  the  breach  be  so  important 
**  in  its  consequences  as  to  authorize  the  Party  complaining^  to  call 
'^  for  a  Dissolution  of  the  Partnership."  Gow  on  Partnership,  1 35. 
There  seems,  however^  to  be  some  inconsistency  ih  the  doctrines 
applied  to  the  various  Cases  which  have  been  reported ;  see 
MarMiaU  y.  Caiman^  2  J.  &.W.  q68.  Goodman  y.JVhitcomb, 
1  J.  &  W.  592.     Smith  V,  Fromant,  2  Swanst,  330. 

(b)  fi  V.  ^  B.  329.    As  to  the  Cases  in  which  it  has  been 
held  necessary  that  the  Bill  in  a  Suit  between  Partners,  should 
pray  for  a  Dissolution  of  the  Partnership — see  Harrison  v. 
ArmUage^  4  Madd.  143.     Marshall  y.  Colmany  2  Jf.  &  W.  269. 
Goodman  v.  Whitcomb.  1  J.  h  W.  592.     Master  v.  Xirton, 
3  Yes.  74.     It  does  not  seem  very  easy  to  reconcile  tbe  principles 
which  have  been  laid  down  in  various  Cases,  ajs  to  the  Dissolu- 
tion of  Partnerships  for  a  term  of  years,  before  the  ferm  has 
expired.     In  Goodman  v.  Whitcomb,  1  J.  &  VV.593,  it  is  said  by 
Lord  tldon,  that  the  Court  will  not  interfere  to  dissolve  the 
Partnenfaipy  (before  the  period  fixed  in  the  Contract)  unless 
there  be  **  conduct  amounting  to  an  entire  exclusion  of  the 
Partner  from  his  Interest  in  the  Partnership."    But  when  that 
proposition  was  laid  down,  the  Court  had  fallen  into  an  analog^y 
which  seems  somewhat  fanciful,  between  the  doctrine  of  the 
KccleaiasricalCourtas  to  the  dissolution  of  the  Matrimonial  Coa^ 
tract,  and  the  doctrine  of  the  Court  of  Chancery  as  to  the  Dissor 
lotion  of  Partnerships  in  Trade.     See  his  Lordship's  excellent 
Jac^nDoent,  in  Marshall  v.  Coltnan,    In  Baring  v.  Dix^  1  Cox, 
S13,  the  Court  dissolved  the  Partnership  before  the  term'  had 

Vol,  I.  K 
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was  expressly  decided  there  can  be  no  Bill  for  an  ao 
count  between  Partners,  nnless  it  also  prays  for  % 
Dissolution. 

IlL  The  Injunction  is  sought  to  restrain  acts  whicK 
were  donie  for  many  years  with  the  consent  of  die 
Plaintiff  himself ;  acts  done  under  an  arrangement  whiolv 
was^deemed  beneficial  ^the  Mamuig  Herald. by  the 
Plaintiff^  long  before.,  and  ^vea  since,;,  the  Defendants 
had  become  Proprietors  of  the  English  Chronicle.  The 
effect  of  granting  the  Injunction  now,  would  be  instant- 
ly to  destroy  the  EngUA  CArofitcif « 

Hie  Vtce-Chancelhr  was  at  first  inclined  to  grant  the 
Injunction ;  but  said>  that  as  the  practice  complained 
of  had  existed  for  some  time ;  as  the  Injunction,  if 
granted  now,  could  not  be  dissolved  till  the  first  Seal 
before  next  Term  (this  being  the  last  day  on  whic^  the 
Court  would  fiit  before  the  Christmas  vacation);  and  as 
the  immediate  effect  of^  the  Injunction  might  be  to 
ruin  the  Concern,  d[thoi]^h  the -superior  Court  on  ap- 
peal should  be  of  opinion  it  ought  never  to  have  issued  ; 
.he  should  not  deliver  his  Judgment  on  this  Motion^ 
till  after  the  vacatioQ* 

expired,  (although  one  of  the  Partners  refused  to  consent  to  th^ 
DissolutioQ)  Ofk  the  ground  that  it  could  not  be  beBsftciajly  con- 
tinued, with  a  view  to  its  object  In  Chapman  v.  Beach,  i  J.  &  W. 
594,  it  was  held  that  a  breach  of  fsdth  between  the  Parties,  was  a 
xwason  why  the  Court  should  decree  a  Dissolution ;  and  nothing 
was  said  as  to  exclusion  of  any  of  the  Partners  from  their 
Interest  in  the  Partnership.  As  to  other  Cases,  in  which  Dis- 
solution before  the  expiradon  of  the  term  has  been  decreed  on 
ether  grounds  than  those  of  entire  excfusion  of  a  Partner  fiT>m 
his  rights ;  see  Beaumont  v.  Meredith,  3  V.  &.  B.  180,  and  the 
Cases  collected  in  Mr.  Cow's  Treatise,  2^1. 

Qaurre.  Whether  the  Court  will  ever  interfere  on  an  inter- 
locutory applici^tion  for  a  Receiver  or  Injunction,  in  theCasii 
of  a  Partnership  occasioned  by  the  acts  of  the  Parties,  unless  on 
circuihstances'clearly  established,  of  fraud,  entire  exchxsion^  or 
gross  miscondactf 
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The  Vice-Chancellor:-t-  ^823. 

The  {Practice  complained  of  by  this  application,  is  ^  .     > ' 

defended  as  being  the  act  of  a  majority  of  the  Partners,  Glassikgtoit 
who,  by  the  express  terms  of  the  Partnership  Articles,  *^* 

are  entitled  to  bind  the  minority ;  and  the  Plaintiff  is  th^  ^ 

only  Partner  who  objects  to  it. 

And  it  is  further  stated,  that  the  Plaintiff  himself 
concurred  in  the  propriety  of  this  practice,  until  his 
Co-partnen  purchased  this  Evening  Paper,  and  that  it 
is  the  same  things  in  effect,  as  to  the  interest  of  the 
Plaintiff,  whether  the  Evening  Paper  belongs  to  hi« 
Co-^mrtaers  or  belongs  to  Strangers. 

The  ri^t  of  the  majority  to  decide,  is  necessarily 
confined  to  matters  which  occur  in  the  conduct  of  the 
Partnership  coficem. 

All  Newspapers  are  to  some  extent  rivals.  The  comr 
petitMm  18  mott  immediate  between  two  Morning  Papers 
and  two  Evening  Papers;  but  there  is  necessarily  som9 
degree  of  rivalry  between  a  Morning  and  an  Evening 
Pap^y  especially  in  the  country.  It  jojiight,  therefore;,' 
have  been  made  a  Question,  whether  it*  would  be  a  due 
act  of  management  in  the  Partnership  xoneem  of 
a  Morning  Paper,  to  assist  with  its  Property  and  it^ 
Labour  tiie  Publication  of  any  oth^r  Newspaper,  so  as 
to  enable  th6  majority  of  the  Partners  in:. that  respect 
to  bind  the  minority^  But  that  Question  does  not  arise  y 
because  the  Plitiut^himself  ia  to  be  considered  as  a  Par*- 
ty  to  the  practice  before  his  Co<*parlnera  became  the  Pi'o* 
prietors  of  the  Evening  Piiper ;  and  because,  there  is 
Evidence  that  the  Proprietors  of  other  Morning  Papers 
have  adopted  the  ^me*  practice  with  resp^^  to  ^  other 
Sfening  Pa^rsi  so  as  to  f<^tm  a  sort  of  uftfige  in  tl^^f 
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1833.  trade  to  this  effect.     And  it  is  to  be  considered,  tBat 

* *•  ■    "^     the  annual  sum  paid  by  the  Evening  Paper,  for  the  ac- 

Slassingtom  eomodation  afforded  to  it,  outweighs   the  danger  of 
Thwaites.     increased  competition. 

The  true  question  here  is,  whether  it  makes  any  dif- 
ference, that  the  other  Proprietors  of  the  Herald  have 
now  become  the  Proprietors  of  the  Evening  Pftper; 
and  I  think  it  does  not  make  a  material  difference.     It 
is  true,  that  a  considerable  part  of  the   expense  of 
a  Newspaper  is  occasioned  by  procuring  Information ; 
and  if  some  of  the  Proprietors  of  a  Morning  Paper  are 
also  the  Proprietors  of  an  Evening  Paper,  they  may 
have  a  stronger  interest  to  promote  the  success  of  the 
Evening  Paper  than  pf  the  Morning  Paper,  and  a  strong 
temptation  to  use  the  Information  obtained  at  the  ex- 
pense of  the  Morning  Paper  for  the   benefit  of  the 
Evening  Paper.    This  temptation  forms  a  powerful  ob- 
jection in  alt  cases  to  the  Partner  in  the  concern  of 
one  Newspaper  being  permitted  to  be  a  Partner  in  the 
concern  of  any  other  Newspaper.    But  it  is  an  objec- 
tion founded  on  the  principle  of  policy  and  discretion, 
against  which,  parties  may  protect  themselves  by  their 
Contracts ;  and  accordingly,  it  is  a  conmion  Covenant  in 
such  Partnership  Articles,  that  no  Partner  shall  be  the 
Proprietor  of  any  other  Newspaper.  In  the  present  Case, 
there  is  actually  a  Covenant,  that  the  Proprietors  wiU^ 
not  be  concerned  in  any.  other  Morning  Paper,  which 
by  implication,  affords  the  conclusion,  that  it  was  the- 
intention  of  the  Parties,  that  they  might  engage  in  the 
concern  of  any  Eoetdng  Paper. 

Where  there  is  na  such  Covenant  of  restraint,  it  IB- 
dear,  that  at  Law,  a  Partner  in  one  Newspaper  may  be 
%  Proprietor  in  any  other  Newspaper ;  and  in  this  Case,, 
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'Equity  must  follow  Law ;  and  it  cannot  be  intended,  1823. 

that  the  Parties  meant  to  impose  a  restraint,  which  they     ^^        *        ' 

might  have  expressed,  and  have  not  expressed,  and  ^^^^singtoh 
where  it  is  plain  their,  attention  was  directed  to  the      Thwaxtbs. 
subject. 

The  principles  of  Courts  of  Equity  would  not  permit 
that  Parties  bound  to  each  other  by  express  or  implied 
Contract  to  promote  an  undertaking  for  the  common 
benefit,  should  atiy  of  them  engage  in  another  Concern, 
which  necessarily  gave  thein  a  direct  interest  adverse 
to  that  undertaking.  But  the  argument  here  Is,  not 
that  the  Defendants,  by  becoming  the  Proprietors  of 
the  Evening  Paper,  place  themselves  in  a  situation  in 
which  they  are  necessarily  required  to  betray  their  duty 
to  the  Morning  Paper;  but  that,  if  their  interest  be 
greater  in  the  Evening  Paper  than  in  the  Morning 
Paper,  they  are  exposed  to  a  temptation  to  be  dishonest 
and  to  betray  their  duty  to  the  Morning  Paper.  If  they 
act  honestly,  it  is  immaterial  to  the  Morning  Paper 
whether  the  Diefendants  are  or  not  the  Proprietors*  of 
the  Evening  Paper.  And  for  this  reason  it  is,  that  it 
makes  no  difference  in  the  present  Case  that  the  Defen^ 
dants  have  become  the  Proprietors  of  the  Evening 
Paper. 


His  Honor  refused  the  Injunction  generally;  but 
allowed  the  Plaintiff  to  take  an  Injunction  to  restrain 
the  Defendants  from  publishing  in  the  English  Chronicle 
any  Information  obtained  at  the  expense  of  the  Morning 
Herald,  until  it  should  have  been  first  published  in  the 
Morning  Herald. 
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1893.  In  this  Case,  the  Notice  of  Motion  served  by  the 

^"'    V ^     Plaintiff  exptessed  that  the  Injunction  would  be  moved 

Glassinotok  for  on  the  16th  December,  and  the  Affidavits  of  the 

y.     ^'  Plaintiff  were  filed  before  that  day ;  but  the  Counsel 

for  the  Plaintiff  did  not  bring  on  the  Motion  on  the 

16th,  but  saved  the  Notice  till  the  loth  of  December^ 

On  a  Motion  which  was  the  next  day  for  Motions,      Before  the 

tion^ffidavitft     Motion  was  made  on  the  aoth,  the  Defendants  filed 

filed  before  the    their  Answer. 

Answer,  may  be 

read,  where  the  ,      ,,    .  •  ,      ,»       ^  ^  %-• 

Plaintiff,  by  sav-      When  the  Motion  Wag  made,  Mr.  Agar,  and  Mr. 

ing  the  Notice  of  porker,  for  the  Defendants,  insisted  that  the  Plaintiff 
future  day,  en-     ®^tt  not  to  be  allowed  to  read  his  Affidavits^  because 
abled  the  De-      the  Answer  was  filed, 
fendant  to  file 

fore  the  Motion       Mr.  Befl,  and  Mr.  ttoupell,  for  the  Plaintiff,  insisted 

Was  made.  on  their  right  to  read  the  Affidavits^  4s  the  Answer  had 

been  filed  after  the  day  fixed  for  the  Motion  by  the 

Notice'. 

The  Vice-ChanceUar  held,  that  the  Affidavits  might 
be  read,  in  opposition  to  the  Answer ;  and  that  the  cir* 
Gumstance  of  the  Plaintiff  having  afforded  an  oppor- 
tunity for  the  Answer,  by  saving  his  Notice  of  Motion^ 
made  no  difference  (a). 

♦  <a)  See  Goodman  v.  Wkkcomb,  i  J.  &  W.  589^. 
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WEBSTER  V.  T«RELFALL.  1883. 

16th  January. 

A  DEMURRER  had  been  put  \xl  to  the  origiaal       Fractke. 
BiD  in  this  Canae>  and,  oh  a^ment»  was  allowed;     _/      ' 
but  the  Plaintiff  had  leave  to  amend  his  Bill.    The  Bill  Draft  of  an 
was  amended  accordingly ;  and  the  Draft  of  the  Amend*  ameiuied  Bill  is 
ments  was  signed  by  the  Connsel,  whose  Signature  ^j^^  Couns^ 
appeared  to  the  original  Bill.    The  Amendments  were  who  signed  the 
interiined  in  the  Engrossment  of  Ae  original  BUI,  and  ^'^B^[^^^J' 
the  Name  of  the  Counsel  remained  after  the  Amend-  nonewEngroas- 
ments  had  been  made^  without  being  repeated,  and  mentisrequired, 
without  any  thing  appearing  on  the  Record -to  indicate  ^^^^  ^^^  y^ 

that  the  Amendments  had  been  signed  Ijy  Counsel.  repeated  on  the 

Engrossment, .   . 
Where  a  De^ 
Hie  Defendant  now  dioved,  that  th^  amended  Bill  fi^dant  enters 

tmght  be  taken  off  the  file  for  irreguUrity,  because  it  Jjf^^^^^^^e 

did  not  appear  to  be  signed  by  Counsel.  within  which  hs 

must  answer  or 
sue  out  a  Com- 
Mr»  jBte//,.and  Mr.  Spence,  for  the  Defendants  misaiony  is  to  be 

calculated  from 
The.  Court  must  have  the  sanction  of  Counsel  for  the  date  of  his 

what  appears  on  ita  Record.    If  the  name  of  Counsel  actual  Appear- 

atlaclied  to  the  Record  of  an  original  BiU,  is  to  be  ^^^'^a? 

considered  a  sufficient  sanction  for  any  Amendments  which  the  Sub- 

wWdi  may  afterwards   be  made,  it  is  obvious  that  f^'^<>"W^^v« 
-  ,  been  servedy  if 

the  Court  would  be  liable  to  have  Amendments  inter-  he  had  waited 

lined  without  the  protection  of  Signature  by  apy  Counsel.  ^U  the  regular 
If  the  Name  attached  to  the  original  Bill  is  sufficient, 
then  any  SoUcitor's  Cleric  may  make  what  Amend- 
ttents  he  pleases  under  the  shiieticihl  of  the  first  Bigna^ 
4»re.    Such  a  practice  is  subversive  of  the  invariable 
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Webster 

V. 

Threlfali.. 


policy  of  the  Court, 
point. 


Pitt  y.  Maclewifl)  is  a  Case  in 


i8ao. 

19th  May. 

^ V ' 

Bill,  amended  bj 
interlineatioa,  or- 
dered to  be  taken 
off  the  file  for  irre- 
mlaritj',  aeither 
Sie  Draft  uor  the 
Eugrossment  of  the 
AiMndments  being 
signed  bv  Conniel, 
though  there  was  no 
new  ISogrossment  of 
thp  Bill. 


Mr.  Koe  opposed  the  Motion,  and  stated  that  he  had 
himself  signed  pot  only  the  Draft  of  the  original 
Bill,  but  also  the  Draft  of  the  Amendments.  He 
stated  also,  that  the  practice  was  understood  to  be, 
that  the  repetition  of  the  Name  of  Counsel  to  the  En* 
grossment  was  not  usual,*  where  the  Draft  of  the 
Amendments  was  signed  by  the  same  Counsel  who  had 
signed  the  original  Bill. 

(a)  Through  the  kindness  of  Mr.  fiicirerjeef  A,  we  are  enableicl 
to  give  the  following  note  of  this  Case : — 

PITT  V.  MACKLEW. 

Thf  original  Bill  in  this  Case  was  signed  by  Mr.  Parker,  as 
Counsel  for  the  Plaintiff. 

On  the  25th  April  1820,  the  Plaintiff  obtained  an  Order  to 
amend  the  Bill.  Having  obtained  this  Order,  the  Plaintiff 
went  himself  personally  to  the  Six  Clerk's  Office,  unaccom- 
panied by  any  Solicitor,  and,  having  got  access  to  the  Engross- 
ment of  the  Bill,  he  amended  it  by  making  several  interlineaT 
tions.  These  AmendmentB  were  not  made  from  any  Draft 
signed  by  Counsel,  nor  was  the  Name  of  Counsel  repeated  on 
the  Engrossment,  as  having  sanctioned  the  Amendments. 

On  the  13th  May,  a  Motion  was  made  on  behalf  of  one  of 
the  Defendants,  that  the  amended  Bill  might  be  taken  off  the 
file,  for  irregularity,  because  it  was  not  signed  by  CounseL 
An  Affidavit  in  support  of  the  Motion  was  made  by  the  Soli^* 
citor  of  the  Defendant,  which  stated,  that  he  (the  Solicitor)  had 
applied  to  Mr.  Parker^  to  know  whether  he  had  signed  the 
amended  Bill,  and 'was  informed  by  him  that  he  had  neither 
signed  it,  nor  authorised  any  other  person  to  sign  it  for  him. 

Mr.  Bickentetk  for  the  Motion. 

The  Vice^ChanceUor  ordered  the  lunended  Bill  to  be  taken  aS 
t\\A  file^  and  the  Plaintiff  to  pay  the  Costs. 
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The  Vice-Chancellory  said  he  must  refuse  this  Motion 
with  Costs,  because  it  was  against  all  practice  that  the 
Name  of  Counsel  should  >e  repeated  to  an  amended 
Bill,  where  there  is  no  new  Engrossment ;  and  because, 
when  Counsel  amends  his  former  Draft,  which  has  his 
Signature  to  it,  his  Signature  is  to  be  applied  as  well  to 
the  Amendments  as  to  the  original  Draft.  If  it  is  not 
necessarjr  to  repeat  the  Name  upon  the  Draft,  it  could 
not  be  necessary  to  repeat  it  upon  the  Kecord.  If 
another  Counsel  were  to  make  the  Amendment,  then  it 
would  be  necessary  that  there  should  be  a  second 
Signature. 
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Webster 

THaELVJLLL. 


In  this  Case  the  Defendant  had  appeared  gratis,  and  16th  Jtnuaxy. 
he  insisted  that  as  he  had  done  so,  without  service  of 
the  Subpcma,  he  was  only  bound  to  answer  at  such  time 
as  would  have  been  allowed  by  the  rules  of  the  Court, 
he  had  waited  the  regular  service  of  the  Subpcena.  Tne 
time,  therefore,  was  to  be  calculated  from  the  date  at 
which  the  Subpoena  would  have  been  served  in  the 
regular  course. 


The  Vice^ChanceUar  held,  that  the  circumstance  of 
appearing  gratis,  made  no  difference,  because  the  time 
allowed  by  the  rules  of  the  Court  after  appearance,  neces- 
aaiily  applies  to  the  actual  appearance,  mthout  regard 
to  the  motive,  and  that  it  would  be  highly  inconvenient 
if  it  were  otherwise. 


13^  CASES  IN  CHANCEltY. 


iBs$.  MELLISH  i;.  MELLISH. 

i6th  Januairy. 

*  '      1  HE  Defendants  were  the  paternal   Uncles  of  the 

J^^^Itnunc"  PI*^*iff»  ^^^  ^^  ^^^^  ^^^  Guardians  during  her  Mino- 
4ion.  rity.    The  Bill  prayed  for  an  account  against  them ;  and 

„„         ^        for  an  Injunction  to  restrain  the  Defendant,  Wiliiam 

Where  a  Guar-   ,^  „.  ,    ;*  ,.  .     .         ,,  , .  , 

^ian,  after  his      MeBiA,  from  proceeding  in  an  Action  at  Law,  which 

Ward  attains       he  had  brought  against  the  Plaintiff,  to  recover  the  sum 
^^mimage  ^^  a^fS^S'-  10  5.  2ii,  aBedged  to  he  the  balance  due 
the  Property  at    to  him,  on  account  of  his  receipts  and  payments,  since 
Ww^andbsfore  *^®  ^^^  attained  the  age  of  twenty-one  years, 
the  AccountB  of 

bis  Receipts  and  John  MeUisk  died  in  1798,  leaving  jthe  Plaintiff, 
thJmLttoritT"^  Catherine  Martha  MeUUk,  his  Daughter  aoid  only 
are  settled,  it  is,  Child,  at  that  time  an  Infant  only  two  years  of  age.  He 
SiSSSofTJ  inade  his  WiU,  of  which  he  appointed  his  three  Brothers, 
guardianship  as  the  Defendants  in  this  Cause,  William,  Edward,  wad 
to  the  Property ;  Thomas  Mellish,  the  Executors;  and  he  also  appointed 

account  on  the  ^^^^  Guardians  of  the  Plainti£ 

same  principle 

as  if  they  were         j^^  3m  j^  ^j^^  q^^^  ^^  gj  j  ^^^^^i  y^^j^  j^f^ 

transactions  .  ^ 

during  the  the  Plaintiff  had  come  of  age;  And  it  set  forth  tthe 

minorUy.  Will, — stated  various   acts  of  improvidence  and.mi»- 

circumstances,  management,  by  the  Defendants,  as  to  the  Property 
an  Injunction  claimed  by  her  under  the  Will  |  that  she  had  htten 
terai^to^ratrsdn  ^*°^*^*®>  ^^^  several  years,  to  obtain  from  the^Defendanti 
the  Guardian  a  Statement  of  their  Accounts;  that,  when  the  Accounts 
iTSiArtS^  were  deUvered,it  appeared  that  14,37a/.  %$$.  had  been 
recover  the  ba-  ^^id  out,  during  her  Minority,  in  the  purchase  of  Lands  for 
lance  daimed  by  her,  but  that  these  Lands  were  conveyed  to  the  Defend^ 

•of  the  transac-  ^^^'  ^^^  ^^^^  ^^  vested  in  them,  although  they  had 
tions  after  his  charged  the  Plaintiff  with  the  Money  laid  out  on  them  $ 
Ward  came  of     t^g^t  thejr  had  eontiaued  in  the  management  of  her  affairs, 
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after  her  attaining  the  age  of  twenty-one  ;  and  that  it  ap- 
peared by  Accounts  lately  delivered,  that  th^y  claimed  a 
balance  of  22^^5/.  lo^.  2d,  to  have  become  due  to 
them  from  the  Plaintiff,  since  she  had  attained  twenty- 
one,  although  only  11,105/.  85.  2d.  had,  in  fact,  been 
advanced  to  her  since  that  time,  and  that  an  Action  had 
been  brought  against  her  by  the  Defendant,  William  Met- 
Uih,  to  recover  this  alleged  balanceof  22,325  L  los,  2d. 
The  Bill  .charged,  that  the  Accounts  on  which  this 
balance  appeared,  were,  in  fact,  only  a  continuation  of 
the  Accounts  during  the  Minority;  that  they  were  made 
out  in  the  name  of  William  Hellish  only^  although  the 
other  Defendants  i^ere  equally  liable  with, him;  and 
that  if  proper  Accounts  were  taken,,  it  would  appear 
that  a  large  balance  was  due  to  the  Plaintiff.  The 
prayer  of  the  Bill,  therefore  was,— -First,  for  an  Account 
of  the  Property  to  which  the  Plaintiff  was  entitied 
undertheWill ;— Secondly,  for  an  Account  of  the  Estates 
purchased  with  the  14,372/.  15^.  and  that  the  De^ 
fendants  might  be  decreed  to  convey  them  to  the  Plains 
tiff; — and  Thirdly,  for  an  Injunction  to  restrain  aU 
Proceedings  at  Law  by  the  Defendants,  in  respect  of 
any  of  th^ir  Accounts,  and,  especially,  to  restiiaiii  Pro- 
ceedings in  the  Action  brought  by  William  Mellish. 


^39 

1833. 

MiLLXSH 
MXLLISH^ 


The  Answer  of  the  Defendants  denied  all  the  bharges 
of  imfvovidence  and  mismanagement ;  and  statedf  that 
the  J>efiendant,  WiUum  MelU^,  alpoe  had  acted  in  the 
feceipts  fmd .  pftypdents.  on^  ac^ouixt  of  ths  .Plaintifi^i 
9Snf^ ;  that  ^e  Defendant^  yvi^fe  very  ^esi^us  thai;  ,th< 
PlfisAff  shpul^  be.  ^nfonfied  of  tj^e  state. of  her  affairs 
mheU'  she  <;isme  of  age ;  an/l  th%tj  accordingly,,  in.  the 
ttHSPth  of  January  i<8i7„whK^,wa8  a  fe^  inonths  before 
she  attained  the  age  pf  twenty-one,  the  Defendant) 
William  MelUah^  wrote  her  the  following  letters -^ 
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''  As  the  period  at  which  you  will  be  of  age  is  nearly 
<'  aiTived,  and  as  you  will  remain  in  town  with  your 
'^  Aunts  for  some  days  previous  to  your  joining  the 

''Party  at ;  I  have  transmitted  to  you 

''  some  papers  which  I  wish  you,  during  that  time,  to 
''  peruse  with  the  greatest  attention.  Your  Uncle  and 
"  myself  were,  upon  the  perusal  of  your  Father's  Will, 
"  so  doubtful  as  to  the  proper  construction  that  ought 
"  to  be  put  upon  it,  that,  without  delay,  we  consulted 
^'  three  of  the  most  eminent  Counsel,  at  that  time,  at 
^*  the  Bar,  Sir  John  Mitford,  now  Lord  Redesdale, 
*'  afterwards  Chancellor  of  Ireland,  the  late  Mr.  Shad- 
**  well  and  Sir  Samtiel  Romilly ;  and  amongst  the  Papers 
^*  sent  you,  you  will  find  a  Copy  of  your  Father's  Will, 
•**  as  well  as  of  the  Case  laid  before  Counsel,  with  the 
^*  several  Opinions  thereon.  We  have  been  guided  by 
*'  their  Opinions  in  all  legal  points  respecting  the  Pro- 
"  perty  that  you  took  under  the  Will,  though,  in  the 
*'  management  of  your  Concerns,  we  have,  in  some  in- 
^*  i^tances,  deviated  from  the  strict  legal  line  of  conduct 
*'  pointed  out  by  them,  conceiving  it  was  for  your  benefit 
''  to  do  so ;  we  should  not  have  fulfilled  our  duty  as 
'*  your  Guardians,  if  we  did  not  take  upon  ourselves 
''  that  responsibility,  rather  than  forego  the  opportunity 
"  thus  ofiered  of  eventually  improving  your  Property. 
^'  Under  these  circumstances,  it  would  foe  extremely  im- 
*'  proper  in  us  to  proceed  to  any  settlement  of  your  Ac- 
'**  count,  without  having  them  inspected  and  examined 
'*  by  some  respectable  Solicitor  on  your  behalf,  and  for 
^'  the  same  reason,  it  would  be  equally  improper  in  us  to 
"  name  or  give  you  any  recommendation  as  to  the  person. 
**  to  be  employed  by  you  for  that  purpose  upon  the 
*'  subject.  We  do  not  conceive  that  there  can  be  any 
^'  person  so  proper  for  you  to  consult  at  ihs  nearest 
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'^  relations  to  your  Mother,  and  we  know  that  they  will 
<'  give  you  every  assistance  and  advice  in  their  power." 

In  consequence  of  this  Tetter,  a  Solicitor  was  ap- 
pointed by  the  Plaintiff;  and  under,  his  management,  on 
the  i8th  of  June  1817^  a  few  months  after  she  attained 
twenty-one,  the  Accounts  of  the  Plaintiff  with  the  De- 
fendants, in  respect  of  transactions  under  the  Marriage 
Settlement  of  her  Father  and  Mother,  but  not  in  respect 
of  her  affairs  under  the  Will,  were  finally  settled  and 
mgned  by  her,  and  she  executed  a  Release  as  to  these 
Accounts  to  the  Pefendants. 


Mbllisk 

V. 

Melluh. 


The  first  application  by  the  Plaintiff  for  a  Settlement 
of  the  other  Accounts  (which  were  those  mentioned  in 
the  Bill),  was  in  May  1817;  and  in  the  Letter  by  which 
•he  n^e  this  application,  she  stated  that  it  was  her 
intention  to  go  abroad,  for  the  purpose  of  visiting  the 
Continent,  on  the  20th  of  June  following;  and,  therefore, 
begged  that  the-Accounts  night  be  prepared  as  speedily 
as  possible.  The  Defendant,  William  MeUish,  in  answer 
to  this  Letter,  begged  her  to  defer  her  journey  for  some 
time  longer,  until  the  Accounts  could  be  prepared,  and 
added,  that  they  were  then  in  progress* 

At  the  time  when  the  Plaintiff  came  of  age,  William 
Mettith,  who  had  firequently  communicated  with  her  on 
the  state  of  her  aflhirs,  gave  her  a  written  Statemait  of 
her  annual  Income,  so  far  as  he  was  then  able  to  ascer- 
tain it  She  did  not  wait  till  the  Accounts  were  pre- 
pared, but  went  abroad  on  the  i&nd  of  July  1817.  Before 
ahe  went,  by  a  Letter,  dated  34th  June  1817,  and  ad- 
dressed to  the  Defendant,  William  Melli$h,  she  requested 
htm  to  continue  in  the  management  of  her  affairs.  That 
Letter  was  as  follows :— *  - 


»43 
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''  I  hare  often  thought  it  woul^  be  giving  too  much 
'^  trouble  to  ask  you  still  to  continue  the  superintend- 
'^  ance  of  my  concerns  at  Hamels ;  but  if  that  is  not  the 
**  case,  I  shall  be  infinitely  indebted  to  you  and  my  Uncle 
'^  Tofh  for  doing  so ;  and  I  am  perfectly  aware  of  the 
**  advantages  that  have  hitherto  resulted  to  myself  from 
^  your  manag^ent  of  them/' 

In  consequence  of  this  Letter,  the  Defendant,  William 
MellM,  continued  to  act  on  behalf  of  the  Plaintiff,  and 
t6  receive  tlie  Rents  and  Profits  of  her  Property ;  but 
he  stated  that  he  considered  his  management  of  her  Pro-^ 
perty  und^r  the  authority  of  this  Letter,  as  a  continuance 
of  the  management,  difierent  firom  what  it  had  been 
during  the  Minority,  and  on  a  new  footing ;  and,  there-^ 
fore,  that  he  had  kept  new  Accounts  of  it,  distinct  from 
those  which  he  had  kept  during  the  Minority  and  the 
Guardianship. 

After  the  Plaintiff  had  gone  abroad  she  wrote  re- 
peatedly to  the  Defendant,  William  Mellish,  requesting 
that  she  might  be  furnished  with  the  Statement  of  the 
general  Accounts  of  her  afiairs  to  the  end  of  her  Mino- 
rity. But,  in  answer  to  these  applications,  he  always 
stated,  that  her  own  presence  was  necessary  in  order  to 
have  the  Accounts  properly  settled.  In  September  1818^ 
fliB  Plaintiff  wrote  to  say,  that  she  had  appointed 
Mr.  Charles  Watttn  to  examine  the  accounts  on  her 
behalf.  Ah  Abstract  of  the  Accounts  was  accordingly 
examkied  by  this  Gentleman,  who  approved  of  thetn,  on 
h^r  behalf  and  expressed  his  conviction  that  the  De- 
fendaMft  liad,  in  all  matters;  acted  as  was  best  fot  her 
ihtireMi.    '"^     '"  "'  ' 

ll^  Jmuary  1819,  the  Plaintiff  appointed  new  Solii^i-; 


CASES  IN  CHANCERY. 

tore  to  act  for  her ;  and  on  the  5th  July  1819,  the  whole 
of  the  Minority  Accounts  were  delivered  to  her  by  the 
Defendant  William  Mellish;  and,  on  the  lo<h  of  the 
same  month,  he  delivered  his  Accounts  of  her  afiairs 
during  the  period  since  she  had  attained  the  age  of 
twenty-one.  By  the  Minority  Accounts,  there  appear-p 
ed  to  be  a  balance  of  139194/.  99.  ^d.  due  from  the 
PlaintiflF  to  the  Defendant  William  MeUuh.  For  the 
recovery  of  this  sum  no  Adxoh  was  bronr^t.  It  was* 
for  the  balance  of  22,325/.  105.  2d.  which  appeared 
due  to  him  on  the  other  Accounts,  since  the  Minority, 
that  the  Action  was  brought ;  and,  of  this  sum,  the  De- 
fimdant  William  Mellith  stated  that  14,947/.  45.  8cf. 
was  due  for  Money  advanced  by  him  to  the  Plaintiff 
herself,  personally,  since  she  had  attained  twenty-one'; 
and  the  rest  was  for  sums  paid  to  variotts  Persons  on  lier 
account,  after  deducting  all  snnur  received  by  him  rn, 
respect  of  her  Property. 
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The  Answer  also  stated,  that,  when  these  Accounts 
were  delivered,  the  Plidntiff  had  refused  to  settle  them, 
unless  the  Defendants  would  agree  to  open  the  Accounts 
under  the  Marriage  Settlement,  which  had  been  signed 
and  settled  by  the  Plaintiff  in  June  1817.  And  the 
Defendants  said  they  did  not  believe  that  any  of  the 
Items  in  .the  Accounts,  since  she  attained  the  age  of 
twenty-one,  depended  on  any  disputed  Items  in  the 
Minority  Accounts;  and  that  the  Plaintifi^  akhougfa 
she  had  been  repeatedly  pressed  to  point  out  any  Items 
in  the  Minority  Accounts  which  she  disputed,  had  re- 
fbsed  to  do  so ;  and  that  the  Defendants  were,  there- 
fore, ignorant  what  the  Items  wete  which  she  disputed; 

As  to  the  Estates  purchased  for  her  during  the  Mi- 
Mnty,ilinMi  stiitfd  thgtlfae  Fbaotsffiienalf  hftd,  since 
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she  came  of  age,  elected  to  take  these  Estates,  was  in 
possession  of  the  Title  Deeds^  and  in  receipt  of  the 
Rents  and  Profits. 

The  Plaintiff  had  obtained  the  Common  Injunction 
for  want  of  an  Answer ;  and  an  Order  having  been  ob- 
tained to  dissolve  the  Injunction  'Hm,  upon  the  coming 
in  of  the  Answer,  the  Plaintiff  now  shewed  cause,  on 
the  merits,  against  dissolving  the  Injunction. 

Mr.  Weiherell,  and  Mr.  Pepys,  for  the  Plaintiff,  in- 
sisted that  the  Management,  since  she  had  come  of  age, 
was  a  continuance  of  that  during  the  Minority,  and 
was  to  be  treated  on  the  same  footing;  and,  therefore, 
that  the  Guardian  could  not  be  allowed  to  recover  an 
alledged  balance  on  a  disputed  Account,  till  the  Accounts 
had  been  taken  under  the  direction  of  the  Court,  and 
that  the  Parties  were  to  be  considered  as  being  involved 
in  an  Account  depending  on  equitable  principles. 

Mr.  Bell,  Mr.  Home,  Mr.  Heald,  and  Mr.  PecheU,  for 
the  Defendants. 

I.  The  Account,  subsequent  to  the  period  whan  the 
Plaintiff  came  of  age,  is  a  common  legal  Account,  and 
the  relationship  of  Gruardian  and  Ward  ceased  with 
the  Minority.  Admitting  that  the  Accounts  during  the 
Minority  caimot  be  made  the  subject  of  a  demand,  at 
Law,  but  must  be  settled  in  this  Court,  there  is  no 
principle  on  which  the  Defendant,  WiUiam  MelUsh,  can 
be  restrained  from  proceeding  at  Law  to  recover  Money 
advanced  by  him  to  the  Plaintiff  since  she  attained  the 
age  of  twenty-one.  When  she  began  to  draw  on  him 
for  Money,  after  she  came  of  age,  there  was  an  end  ta 
■ihe  relationship  of  Guardian  and  Ward.  He  was  then 
managing  bee  affiil»,  not  in  that  situation,  but  under  the 
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authority  given  to  him  by  her  letter  of  the  •24th  Jane 
181 7*  The  substance  of  that  letter  was^  the  continuance 
of  the  management  on  a  new  footii^.  There  was  from 
that.time  a  new  Agency  and  a  new  Account. 

II.  Admitting  thut  as  to  the  management,  it  was, 
under  this  letter,  to  be  considered  a^  on  the  old  footing, 
it  is  impossible  to  say  that  of  Money  actually  advanced 
— <>f  payments  made  to  the  Plaintiff  by  Mr.  WilKam 
Melluk,'  out  of  his  own  pocket.  .These  cannot  be  con- 
sidered, as  the  advances  of  a  Guardian  to  his  Ward, 
It  was  by  her  conduct  and  her  acts  after  she  came  of 
age,  that  he  was  involved  in  this  new  Account ;  for,  if 
sbe  had  not  gone  abroad,  the  Accounts  would  have  been 
sooner  settled,  or  if  disputed,  these  advances  would  not 
bave  been  made. 


M5 
1893. 

Mklusb 

V. 
MUtLItH. 


IIL  It  is  not  alleged  any  where  in  the  Bill  that  the 
question  could  not  be  tried  at  Law  as  to  this  Account  on 
which  the  Action  has  been  brought. 

The  Vics-Chancbllob  : — 

The  bahnce  daimed.by.a  Guardian  from  his  Ward, 
csn  never  be  ascertained  in  a  Court  of  Law^  .because  it 
dqpcnds  upop  principles  peculiar  to  a  Court  of  Equity ; 
and  IB  order  to  induce  this  Court  to  restrain  the  Action 
at  Law,  it  is  enough  to  state  the  relation  in  which  the 
Parties  stood  to  each  other.    I  consider  that  the  un- 
broken continuance  of  the  management  of  the  property 
by  the  Guardian,  after  the  Plaintiff  had  attained  her 
age,  is^  in  effect,  a  continuance  of  the  Guardianship 
as  to  the  Property ;  and  that  the  same  principles  must 
be  applied  to  this  Account  as  to  the  Accounts  during 
die  Minority.    And,  of  consequence,  the  Plaintiff  is 
entitled  to  maintun  the  Injunction.    The  question  is 
Vol.  L  L 
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only  as  to  the  terms  to  which  the  Plaintiff  must  submit 
It  is  not  denied  by  the  Plaintiff,  that  certain  sums,  ex- 
ceeding altogether  14,000/.  were  advanced  to  her  per* 
sonally,  by  the  Defendant^  William  MeUuhj  after  she 
attained  her  age,  and  her  Counsel  admit  that  they  can- 
not infer  from  the  present  state  of  the  Pleadings  that 
the  balance  claimed  by  the  Defendants  will  be  reduced 
to  a  sum  less  than  that  14,000  /. 


Let  the  Injunction,  therefore,  be  continued  upon  the 
terms  of  the  Plaintiff  paying  to  the  Defendant,  WHMam 
Mellish,  the  amount  of  the  sums  so  advanced  to  her, 
personally,  since  she  attained  her  age,  without  pre- 
judice. 


Mr.  Bell,  for  the  Defendants,  pressed  the  Court  to 
require  an  undertaking  from  the  Plaintiff  to  pay  interest 
upon  any  ultimate  balance.  But  the  Vici'^JhanceUor 
declined  this,  considering  that  the  Court  could  hereall^ 
take  into  consideration  the  question  of  interest,  as  hi 
as  it  depended  upon  the  Injunction. 

This  Motion  was  heard  on  Appeal  before  the  Lord 
ChoHcdhr.  His  Lordship  on  the  aoth  March,  afiinned 
the  decision  as  to  continuing  the  Injunction,  but  ordeied 
the  Plaintiff  to  pay  into  Court  the  balsmce  remakuikg 
due  on  the  Account  since  she  attained  her  ietge,  after 
deducting  the  sum  of  14,947/.  4  s.  8</.  to  be  paid  to 
the  Defendant,  William  Mellish,  under  the  Vice-Chan* 
cellar's  Order. 
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WYNNE  V.  GRIFFITH.  1823. 

31st  January. 

1  HIS  was  a  bill  by  the  Vendor  for  ihe  specific  perform-  y,       dP   ' 

ance  of  an  i^reement  for  the  sale  of  an  Estate^  and  for  an  chaser-Practice- 

Injunction  to  restrain  the  Defendant,  the  purchaser,  from      _^  T^h:    "11 

proceeding  in  an  Action  to  recover  the  Deposit  Money  not  compel  a 

of  1,000/.      One  of  the  conditions  of  Sale  was  as  Vendor  to  pay 

follows: — ^''The  Purchaser  of  each  lot  to  pay  down  ney  intTcourt ' 

^^  immediately  to  the  Vendor's  Agent,  for  fUs  use,  a  de-  though  he  re- 

"  posit  of  10  per  cent,  in  part  of  the  Purchase  Money,  J'the^Esu^^f 

^  and  tosign  an  Agreement  for  the  payment  of  the  remain-  the  delay  in  the 

''der,  on  or  before  the  16th  day  of  June  next;  when  completion  of  the 

**  he  is  to  be  let  into  possession  of  the  Premises,  and  to  casbned  by  the 

''  be  entitled  to  the  growing  Rents  from  thenceforth/'         Purchaser. 

A  Defendant 
is  not  a  Party 
The  Sale  took  place  in  December  i8ig;  and  the  seeking  the  aid 

Defendant  immediately  paid  the  sum' of  1,000/.  as  a  o^^®  Court, 
i\       --x       #1^-  1         A.\.  1  X  xL     and,  therefore,  is 

Deposit.     This  was  less  than  10/.  per  cent,  as  the  Qot  entitled  to 

Purchase  Money  was  14,610  /.    The  Plaintiff  delivered  apply  for  an  in  • 

an  Abstract  of  his  Title  within  the  time  fixed  by  the  ^^^^^cutory  Or- 

^  der,  lor  nis  own 

conditions  of  Sale,  and  the  Title  was  approved  of  by  relief  or  security, 

Counsel,  on  behalf  of  the  Defendant.    At  this  time  the  as  to  the  sub- 

iect  matter  of 
same  Solicitor  acted  for  both  Plaintiff  and  Defendant,  {j^^  guit,  unless 

The  latter  afterwards  employed  a  new  Solicitor,  and  the  object  of  his 

being,  as  the  Plaintiff  alledged,  unable  to  raise  money  to  JJ?|j^'^s^a*^ 

complete  the  Purchase,  the  opinion  of  another  Con-  condition  on  an 

yeyancep,  as  to  the  validity  of  the  Title,  was  taken  on  ?rder  applied 
.y,    .     '      ^.     ,  r^  1      .     1  ,.      .         for  by  the  Plam- 

his  behalf.    This  latter  Counsel  raised  some  objections  ^0; 

io  the  Title,  which  were,  however,  removed.  After- 
wardsj  other  objections  were  raised,  which  were  either 
removed,  or  could,  as  the  Plaintiff  alledged,  be  satisfac- 
torily answered.  During  the  whole  of  this  discussion 
as  to  the  Title,  the  Plaintiff  remained  in  possession  of 

L  2 


Wynne 

V, 

Griffith. 
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the  Estate;  and  in  July  1822,  an  Action  was  brought 
against  him  by  the  Defendant,  for  the  recovery  of  the 
Deposit  of  1,000  ;.  The  Plaintiff  then  filed  this  BiD, 
and  having  obtedned  the  common  Injunction  for  want  of 
an  Answer;  after  the  Answer  was  put  in,  the  Injunction 
was  continued  on  the  merits. 


The  Court  was  now  moved,  on  the  part  of  the  Defenr 
dant,  for  an  Order  to  compel  the  Plaintiff  to  pay  into 
Court  the  Deposit  Money  of  1,000/. 

Mr.  Horncj  and  Mr.  Willis^  in  support  of  the  Motion, 
insisted,  that  it  was  a  general  rule,  that  the  Deposit  was 
to  be  considered  as  part  of  the  Purchase  Money,  and 
that  the  Plaintiff,  as  Vendor,  could  not  be  entitled  to 
retain  possessioti  of  the  Estate  and  of  part  of  the . 
Purchase  Money,  at  the  same  time. 

Mr.  Sugden,  9,nd  Mr.  Newland,  for  the  Plaintiff, 
-opposed the  Motion;  insisting.  First,  thai  the  Defen« 
dant  was  not  entitled  to  come  before  the  Court  with 
such  a  Motion  against  the  Plaintiff;  and  that,  even  if 
he  were  entitled  to  have  the  Money  paid  into  Court,  he 
could  only  be  entitled  to  insist  on  it  by  a  Cross  Bill  (a). 

Second,  Admitting  that  the  Court  could  entertain 
such  a  Motion,  the  Defendant  in  this  case  could  not  be 
entitled  to  the  Order :— First,  because  the  Conditions  of 
Sale  expressed  that  the  Deposit  was  to  be  paid  to  the 
Plaintiff,  for  his  own  use. — Second,  because  the  pos- 


(a)  As  to  the  right  of  a  Defendant  to  move  in-  such  a  case, 
without  a  Cross  Bill,  see  Anon,  a  Dick.  778 ;  Mickhtkwait  v. 
Moore,  3  Meriv.  293 ;  Davtrs  v.  Davers,  2  P.  W.  410  ; 
Pickering  v.  Rightf,  18  Ves.  484;  JViky  v.  Pistor^  7  Ves, 
41 1 ;  Princess  of  Wales  v.  Lord  Liverpool,  1  Swanst.  114, 
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sesflion  of  the  Estate  by  the  Plaintiff,  was  occasioned  ^823, 

by  the  delay  of  the  Defendant,  and  his  unwillingness 
to  perfonn  bis  Contract. 


The  Vics-Chancbllob  : — 
The  first  Question  is,  whether  the  Defendant  can 
make  such  a  Motion.  Though  a  Defendant  cannot 
primarily  move  for  any  Order  for  his  security,  because 
he  is  not  a  Party  seeking  the  aid  of  the  Court ;  yet,  if, 
at  the  time  of  continuing  the  Injunction,  he  had 
brought  forward  this  Claim  as  to  the  Deposit,  and  it 
had  appeared  to  have  been  just,  the  Court  would  have 
enforced  it;  not  in  the  nature  of  relief  to  him,  but  as  a 
condition  annexed  to  the  relief  given  to  the  Plaintiff. 
And  although  the  Defendant  has  neglected  the  con- 
venient opportunity  for  the  application,  yet  I  think  it 
still  open  to  him,  and  that  I  may  consider  it  in  principle 
as  a  Motion  to  dissolve  the  Injunction,  unless  the  Plain- 
tiff pay  the  Money  into  Court 

Upon  the  merits,  it  appears  to  me,  that  the  Question 
is,  whether  it  is  the  fault  of  the  Plaintiff,  and  against 
the  will  of  the  Defendant,  that  the  Plaintiff  retained 
both  the  Deposit  and  the  Estate.  And  being  of  opinion, 
upon  the  facts  appearing  by  Affidavit  and  Answer,  that 
the  Plaintiff,  at  the  time  of  the  Bill  filed,  was  able  and 
willing  to  make  a  good  Title  to  the  Estate  sold,  and 
that  the  Defendant  improperly  refused  to  complete  the 
Contract ;  I  consider  that  it  is  the  fault  of  the  De- 
fendant, and  not  of  the  Plaintiff,  that  the  Plaintiff 
retains  both  the  Deposit  and  the  Estate,  and  therefore 
I  must  refuse  the  Motion. 


^  3 


V. 

GairriTH. 
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HEAD  V.  HEAD. 

17th  January,    ThIS  was  a  Motion  for  the  new  Trial  of  an  Issue 
aad  February,    directed  by  the   Vice-chancellor,  upon   the   question: 
Whether  the  Plaintiff  was  the  legitimate  Child  of  one 
Ugi^^.      William  Head. 

A  Child  bom  of  a  '^^  Issue  was  tried  at  the  Sittings  after  Michaelmas 
married  Woman,  Term,  1 832,  before  Mr.  Justice  JBurroifgA;  when  the  Jury 
iwfoiin  thefoJr  ''^^"^  ^  Verdict  for  the  PlaintiE  The  new  Trial  was 
seas,  is  always  moved  for,  upon  the  ground  of  a  misdirection  by  the 
^^  ^r^"°*^  learned  Judge,  who  had  laid  down  the  law  to  the  Jury 
unless  there  is  '  ^^  the  language  of  Lord  Ellenborough,  C.  J.,  in  the  Case 
Evidence  aflford-  of  The  King  v,  Luffe(a\  the  eflfect  of  which  was,  that 

SLl'JpSnthat  w*^*^'®  ^  ^^^^^  **  ^"^^  ^^  *  married  Woman,  the  Hus- 
sexual  inter-       band  is  to  be  presumed  to  be  die  Father,  unless  there  be 

course  did  not      Evidence  to  show  the  absolute  physical  impossibility  of 

take  place  be-  r  ^  r  j 

tweenthem,  at    that  fact. 

any  time,  when, 

in  the  course  of       When  the  Case  was  first  mentioned,  it  was  ordered  to 

nature,  the  Hus-  gtand  over,  in  order  that  the  Court  might  be  furnished 
been  thfe  Father  ^'^  ^^®  notes  of  the  learned  Judge  before  whom  the 
of  the  Child.        Issue  had  been  tried. 

In  the  first  argument  (6)  in  favour  of  the  Motion,  the 
Banbury  Peerage  Case  was  mentioned  by  the  Comt ; 
and,  as  that  Case  was  not  reported^  though  mentioned 
in  some  of  the  Text  Books,  the  Motion  was  ordered  to 
stand  over,  in  order  that  an  authentic  copy  of  the  opi- 
nions of  the  Judges  in  that  Case  might  be  obtained  (a) ; 
as  it  seemed  to  the  Court  that  they  must  govern  its 
decision  in  the  present  Case.  After  these  were  obtained, 
the  Motion  was  brought  forward  again. 

(fl)  8  East,  193. 

iff)  At  the  first  argument  Mr.  Serjeant  Lens  quoted  the  Case 
of  Goodnght  dem.  Thompson  v.  San/,  4  T.  R.  356. 
(c)  See  post.  p.  153,  4,  5,  6,  7,  8,  9. 
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Mr.  Serjeant  Lens^  and  Mr.  Belly  in  support  of  the  1833 

Motion^  admitted  the  rule  to  be^  that  there  must  be 
iiieaistible  presumptive  evidence  of  non-access^  where 
the  Husband  and  Wife  were  found  in  the  same  Place  at  Hkad» 
a  time,  when,  if  sexual  intercourse  had  taken  place,  the 
Husband  might,  in  the  course  of  nature,  have  been  the 
Father  of  the  Child.  But  they  contended,  that  in  this 
Case,  the  Jury  had  given  their  Verdict  under  the  in* 
flnence  of  the  Judge's  direction,  that  there  must  be  a 
moral  impossibility  that  the  Husband  could  be  the 
Father  of  the  Child.  If  the  Judge  had  merely  stated 
that  the  Case  was  one  which  required  overwhelming 
Evidence  as  to  the  presumption  of  non-^^cess,  there 
would  have  been  no  ground  for  con^laint.  All  that 
was  wanted  was,  that  the  Case  should  go  before  a  Jury, 
unfisttered  by  any  direction  or  statement  of  the  rule  of 
law,  whidi  should  make  them  think  it  indispensable,  in 
order  to  establish  the  illegitimacy,  that  the  actual  im- 
possibility of  the  Husband  being  the  Father  must  be 
proved.  Admitting  that  the  Evidence  must  be  such  as: 
to  raise  an  irresistible  presumption  that  the  Husband 
was  not  the  Father^  a  Jury  had  not  yet  had  an  oppor- 
tomty  of  considering  the  Case  under  thatintpression  aa 
to  the  rule  of  law. 

Mr.  Heald,  appeared  for  the  purpose  of  opposing  th& 
Motion. 

The  ViCE-CHANCELLOft : — 

The  (^picient  policy  of  the  Law  of  England  remains 
unaltered*  A  child  bom  of  a  married  woman,  is  to  be 
presumed  to  he  the  child  of  the  Husband,  unless  there 
is  Evidencei  which  excludes  all  doubt,  that  the  Husband 
could  not  be  the  Father.  But,  in  modem  times,  the  rule 
ofevideme  has  varied.    Formerly,  it  was  considered,  that 

L4 
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1833. 


Head 

r. 
Hbad. 


all  doubt  could  not  be  excluded,  unless  the  Husband 
were  extra  quatuor  nutria.  But,  as  it  is  obvious  that  aU 
doubt  may  be  excluded  from  other  circumstances, 
although  the  Husband  be  within  the  four  seas,  the 
modem  practice  permits  the  introduction  of  every  spe- 
cies of  legal  Evidence  tending  to  the  same  conclusion. 
But  still  the  Evidence  must  be  of  a  character  to  exclude 
all  doubt :  and  when  the  Judges,  in  the  Banbury  Pase, 
spoke  of  satisfactory  Evidence  upon  this  subject,  they 
must  be  understood  to  have  meant  such  Evidence  as 
would  be  satisfactory,  having  regard  to  the  special 
nature  of  the  subject.  It  is  to  be  deduced,  as  a  corol- 
lary from  the  opinions  of  the  learned  Judges  in  that 
Case,  thaty  whenever  a  Husband  and  Wife  are  proved 
to  have  been  together,  at  a  time  when,  in  the  order  of 
nature,  the  Husband  might  have  been  the  Father  of  an 
after-bom  Child,  if  sexual  intercoune  did  then  take  place 
1>etween  them,  such  sexual  intercourse  was,  primdfacie, 
to  be  presumed ;  and  that  it  was  incumbent  upon  those 
who  disputed  the  Legitimacy  of  the  afterbom  Child,  to 
disprove  the  fact  of  sexual  intercourse  having  taken 
place,  by  evidence  of  circumstances  which  afford  irre- 
sistible presumption  that  it  could  not  have  taken  place ; 
and  not,  by  mere  evidence  of  circumstances,  which  might 
afford  a  balance  of  probabilities  against  the  &ct  that 
sexual  intercourse  did  take  place.  In  thepresent  Case,  the 
Husband  and  Wife  are  proved  to  have  been  together  at  a 
time,  when,  if  sexual  intercourse  did  take  place  between 
them,  the  Husband  might,  in  the  order  of  nature,  have 
been  the  Father  of  the  Plaintiff;  and  the  circunfstanoes 
given  in  evidence  on  the  part  of  the  Defendant,  not  only 
do  not  afford  irresistible  presumption  that  sexual  inter- 
coune did  not  actually  take  place,  but  leave  the  balance 
of  probabilities  in  favour  of  the  fact  that  sexual  inter- 
course did  take  place  between  them.    It  is  true,  that 


ThiB  Motion  was  heard  on  Appeal  before  the  Lord 
ChancMor^  and  on  the  24th  April  i8a3,  his  JLordship 
confirmed  the  decision  of  the  Vice-Chancellor. 


Head 
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the  mle  laid  down  by  the  learned  Jndge  who  tried  the     ^ 1883. 

Issne,  fiom  the  Case  of  The  King  ▼•  la^h,  cannot  be 
reconciled  with  the  opinions  of  idl  the  Judges  in  the 
Banhay  Case,  and  is  not,  therefore,  to  be  considered  Hbad. 
as  the  role  now  applicable  to  the  subject:  yet,  as  it  is 
my  opinion  that  if  npon  any  direction  ftom  that  learned 
Judge,  the  Jury  had  found  a  different  Verdict,  it  would 
have  been  my  duty  to  have  ordered  a  new  Trial,  it  can- 
not serve  either  the  purposes  of  justice,  or  the  interest 
of  the  parties,  to  submit  this  Case,  a  second  time,  to  a 
Jury,  in  order  to  give  to  the  Defendant  the  chanpe  of 
their  coming  to  a  Verdict,  which,  if  they  did  find  it, 
I  could  not  adopt 

Motion  refused. 


BANBURY  PEERAGE  CASE. 

1  HE  following  are  the  questions  put  to  the  Judges  by         1811. 
the  House  of  Lords  in  the  Case  of  the  J^onftiify  claim  •^•jjg^'Jj^ 
of  Peerage,  and  the  answers  returned  thereto  (a).  4th  July. 

1st   "  Whether  the  presumption   of  Legitimacy,      Bavburt 
«  arising  fiK>m  the  birth  of  a  Chfld  during  wedlock,  the      P»»a»»- 
««  Huaband  and  Wife  not  being  proved  to  be  impotent, 
''  and  having  opportunities  of  access  to  each  other 
"  during  the  period  in  which  a  Child  could  be  begotten 

(a)  Thsse  Qvettioiis  and  Answers  are  extracted  from  the 
printed  Rqwrt  of  the  Proceedings  in  this  Csie,  belonging  to 
Liocofai's  Inn  Libraiy. 
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1811.  **  and  boirn  in  the  course  of  nature,  can  be  rebutted  by 

'        "       ^     **  any  circumstances  inducihg  a  contrary  presumption  ?'' 

BXHBURY 

Peerage.  jhe  Lord  Chief  Justice  of  the  Court  of  Common 

Pleas  having  conferred  with  his  Brethren,  stated,  that 
they  were  unanimously  of  opinion, 

''  That  the  presumption  of  Legitimacy  arising  from 
'<  the  birth  of  a  Child  during  wedlock,  the  Husband  and 
**  Wife  not  being  proved  to  be  impotent,  and  having 
^  opportunities  of  access  to  each  other,  during  the 
^  period  in  which  a  Child  could  be  begotten  and  born  in 
^*  the  course  of  nature,  may  be  rebutted  by  circum- 
**  stances  inducing  a  contrary  presumption ;''  and  gave 
his  reasons. 

2d.  ''  Whether  the  fact  of  the  birth  of  a  Child  from 
^<  a  Woman  united  to  a  Man  by  lawful  wedlock,  be 
'<  tivncyi,  ox  be  not  always,  by  the  law  of  England,  prim& 
** facie  evidence  that  such  a  Child  is  legitimate;  and 
''  whether  in  every  case  in  which  there  is  primd  facie 
"  evidence  of  any  right  existing  in  any  Person,  the  onus 
**  probands  be  always,  or  be  not  always,  upon  the  Person 
''  or  Party  calling  such  right  in  question.  VFhether  such 
''  ffinA:  fade  evidence  of  Legitimacy  may  always^  or 
**  mayOMt  s^wayBi  Va  lawfuUy  rebutted  by  satisfaetocy 
''  evideiic^  thi^t  fuch  access  4id  not  take  place  between 
*^  the  Husband  and  Wife,  as  by  the  laws  of  nature  is 
'*  necessary  in  order  for  the  Man  to  be,  in  fact,  the 
<<  Father  of  the  Child;  whethet  the  physical  fact  of 
^<  impotent^,  or  of  non-access,  or  of  non^^^erating 
^  access  (as  the  case  may  be)  may  always  be  lawfully 
^  proved,  and  can  only  be  lawfully  proved,  by  means  df 
''  such  legal  evidence  as  is  strictly  admissible  in  every 
"  other  case  in  which  it  is  necessary,  by  the  Laws  of 
^'  England,  that  a  physical  fact  be  proved  1/' 
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The  Lord  Chief  Jusiice  of  the  Common  Pka^  de-  ^811. 

livered  the  uianimous  opiaion  of  the  Judges  upon  this 

-  „  Banbury 

question  as  loilows :  Peerage. 

'<  That  the  fact  of  the  birth  of  a  Child  from  a  Woman 
'*  united  to  a  Man  by  lawful  wedlock^  is,  generally^  by 
**  the  law  of  England,  prima  facie  evidence  that  such 
''  Child  is  legitimate. 

**  That  in  every  case  in  which  there  is  prima  facie 
"  evidence  of  any  right  existing  in  any  Person,  the  onw 
'*  probandi  is  always  upon  the  Person  or  Party  calling 
''  such  right  in  question. 

"  That  such  prima  facie  evidence  of  Legitimacy  may 
<<  always  be  lavriully  rebutted  by  satisfactory  evidence 
**  that  such  access  did  not  take  place  between  the  Hus- 
'<  band  and  the  Wife,  as,  by  the  laws  of  nature,  is  neces- 
**  sary  in  order  for  the  Man  to  be,  in  fact,  the  Father  of 
*'  the  Child. 

**  That  the  physical  fact  of  impotency,  or  of  non- 
''  access,  or  of  non-generating  access,  as  the  case  may 
'^  be,  may  always  be  lawfully  proved  by  means  of  such 
**  legal  evidence  as  is  strictly  admissible  in  every  other 
''  case  in  which  it  is  necessary,  by  the  Law  of  England, 
**  that  a  physical  fact  be  proved.'' 

3d.  '*  Whether  evidence  may  be  received  and 
^  acted  upon  to  bastardize  a  Child  bom  in  wedlock, 
<<  after  proof  given  of  such  access  of  the  Husband  and 
^  Wife,  by  which,  according  to  the  laws  of  nature,  he 
''  might  be  the  Father  of  such  Child,  the  Husband  not 
**  being  impotent,  except  such  pro  of  as  goes  to  negative 
"  the  .fact  of  generating  access  ?" 
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4lh.  '^  Whether  such  proof  mast  notbe  regalated 
'^  by  the  same  principles  as  are  applicable  to  the  legal 
PcsaAo E.       ''  establishment  of  any  other  fiict  ?  ** 

In  answer  to  the  said  questions,  the   Lard  Chief 
Jusiice  of  the  Common  Pleas  deliyered  the  unanimous  ^ 
opinion  of  the  Judges  on  the  same,  as  follows : — 

'^  That,  after  proof  given  of  such  access  of  the  Hus- 
^  band  and  Wife,  by  which,  according  to  the  laws  of 
''  nature,  he  might  be  the  Father  of  a  Child  (by  which 
<<  we  understand  proof  of  sexual  intercourse  between 
<f  them)  no  evidence  can  be  received  except  it  tend  to 
«<  falsify  the  proof  that  such  intercourse  had  taken 
"  place/' 

"That  such  proof  must  be  regulated  by  the  same 
"  principles  as  are  applicable  to  the  establishment  of  any 
"  other  feet" 

5th.  "Whether  evidence  may  be  received,  and 
"  acted  upon  to  bastardize  a  Child  bom  in  wedlock, 
«  after  proof  given  of  such  access  of  the  Husband  and 
"  Wife,  by  which,  according  to  the  laws  of  nature,  he 
"  might  be  the  Father  of  such  Child,  the  Husband  not 
"  being  impotent,  except  such  proof  as  goes  to  negative 
"  the  feet  of  generating  access  ?  ** 

6th.  "  Whether  such  proof  must  not  be  regulated 
"  by  the  same  principles  as  are  applicable  to  the  legal 
"  establishment  of  any  other  feet  ?  ^ 

In  answer  to  the  said  questions,  the  Lord  Chief 
Juttice  of  the  Common  Pleas  delivered  the  unanimoua 
opinion  of  the  Judges  on  the  same,  as  follows :— ^ 
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**  That  after  proof  given  of  such  access  of  the  Hus-  t3n. 

''  band  and  Wife,  by  which,  according  to  the  hiws  of 
**  nature,  he  might  be  the  Father  of  a  Child  (by  which  pBERAai, 
*'  we  understand  proof  of  sexual  intercourse  betwemi 
«  them)  no  evidence  can  be  received,  except  it  tend  to 
**  fidsify  the  proof  that  such  intercourse  had  taken 
"  place/' 

**  Such  proof  must  be  regulated  by  the  same  prin^ 
"  cijdes  as  are  applicable  to  the  establishment  of  any 
"other  feet." 

7tlf.  ''  Whether,  in  every  case  where  a  Child  is  bom 
^  in  lawful  wedlock,  sexual  intercourse  is  not  by  law 
<<  presumed  to  have  taken  place,  after  the  Marriage  be- 
''  tween  the  Husband  and  Wife  (the  Husband  not  beings 
'*  proved  to  be  separated  from  her  by  sentence  of 
*'  Divorce)  until  the  contrary  is  proved  by  evidence 
''  sufficient  to  establish  the  fact  of  such  non-access, 
^  as  negatives  such  presumption  of  sexual  intercourse 
"  within  the  period,  when,  according  to  the  laws  of 
^  nature,  he  might  be  the  Father  of  such  Child  V* 

8th.  '<  Whether  the  legitimacy  of  a  Child  bom  in 
^  lawful  wedlock  (the  Husband  not  being  proved  to  be 
^  separated  from  his  Wife,  by  sentence  of  Divorce), 
''  can  be  legally  resisted  by  the  proof  of  any  other 
*'  fects  or  circumstances  than  such  as  are  suffident  to 
"  establish  the  feet  of  non-^iccess,  during  the  period 
''  within  which  the  Husband,  by  the  laws  of  nature, 
"  might  be  the  Father  of  such  Child ;  and  whether  any 
^  other  question  but  such  non-access  can  legally  be 
^'  left  to  a  Jury  upon  any  Trial,  in  Courts  of  Law,  to 
^  repel  the  presumption  of  the  legitimacy  of  a  Child 
^  so  circumstanced  Y* 
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^811.  Then  the  Judges  being  agreed  in  their  opinion,  in 

'  answer  to  the  said  questions  propounded  to  them,  the 

P££RAGs.       ^^^^^  Chief  Justice  of  the  Court  of  Common  Pleas 

delivered  their  unanimous  opuiion  upon  the  same,  as 

follows  :— 

''  That  in  every  case  where  a  Child  is  born  in  lawful 
'^  wedlock,  the  Husband  not  being  separated  from  his 
''  Wife  by  a  sentence  of  Divorce,  eezual  intercourse  is 
"  presumed  to  have  taken  place  between  the  Husband 
'*  and  Wife,  until  that  presumption  is  encountered  by 
''  such  evidence  as  proves,  to  the  satisfaction  of  those 
'^  who  are  to  decide  the  question,  that  suck  sexual 
**  intercourse,  did  not  take  place  at  any  time,  when,  by 
**  such  intercourse,  the  Husband  could,  according  to  the 
**  laws  of  nature  be  the  Father  of  such  Child. 

**  That  the  presumption  of  the  legitimacy  of  a  Child 
''  bom  in  lawful  wedlock,  the  Husband  not  being  se^ 
'^  parated.  from  his  Wife  by  a  sentence  of  Divorce,  can 
**  only  be  legally  resisted  by  evidence  of  such  facts  or 
*'  circunistances  as  are  sufficient  to  prove,  to  the  satis- 
''  faction  of  those  who  are  to  decide  the  question,  that 
''  no  suexual  intercourse  did  take  place  between  the  Hus- 
''  band  and  Wife,  at  any  time,  when,  by  such  inter*^ 
''  course,  the  Husband  could,  by  the  laws  of  nature,  be 
"  the  Father  of  such  Child.  Where  the  legitimacy  of  a 
''  Child,  in  such  a  case,  is  disputed,  on  the  ground  that 
'*  the  Husband  was  not  the  Father  of  such  Child,  the 
'^  question  to  be  left  to  the  Jury  is,  whether  ii^  Husband 
<<  was  the  Father  of  such  Child  ?  and  the  evidence  to 
<'  prove  that  Jie  was  not  the  Father,  must  be  of  such 
''  facts  and  circumstances  as  are  sufficient  to  prove,  to 
''  the  satisfaction  of  a  Jury,  that  no  sexual  intercourse 
^*  took  place  between  the  Husband  and  Wife  at  any 
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"  time,  when,  by  such  intercourse,  the  Husband  could, 
**  by  the  Laws  of  Nature,  be  the  Father  of  such  Child." 

**  The  non-existence  of  sexual  intercourse  is  generally 
^*  expressed  by  the  words  '  non-access  of  the  Husband 
«  ''  to  the  Wife ;'  and  we  understand  those  expressions  as 
''  iqpplitd  to  the  present  question,  as  meaning  the  same 
''  thing,  because  in  one  sense  of  the  word '  access,'  the 
<^  Husband  may  be  said  to  have  access  to  his  Wife  as 
''  being  in  the  same  Place  or  the  same  House ;  and  yet, 
''  under  such  circumstances^  as  instead  of  proving,  tend 
''  to  disprove,  that  any  sexual  intercourse  took  place 
"  between  them." 
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1811. 

Banbury 
Pkerage. 


END   or    PART   I. 
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BEFORS  THK 


VICE-CHANCELLOR. 


JACKSON  V.  HAWORTH.  1823. 

si8t  January. 

John  Hmorth  and  Sarah  his  Wife  were  the  De-        Prgcike 
fendantB  in  this  Cause.     Jokn  Haworth  entered  an  Ear<mandFcwtt. 

Appearance  for  himself  and  his  Wife ;  and.  early  in      ,,  "; — , 
•»/  1.     «         m        1  t.,^^  r%*«  Husband  and 

Hiehaeunaa  Term  last,  obtamed  the  Common  Order  for  wife  being  De- 
Six  Weeks  time  for  himself  and  his  Wife  to  ai»wer,  as  fendants,  the 
;«  •  n^^^^^  r««««-.  latter,  after  ob- 

m  a  Country  Cause.  tainingan  Onler 

to  answtr  aepa- 

Afterwards  an  Order  was  obtained,  on  behalf  of  the  ^J\^  *?*|?^ 

to  all  the  Orders 
Wife,  as  of  course,  that  she  might  have  leave  to  answer  for  time  to  an- 

leparately  ^  it  being  alleged  that  she  and  her  Husband  swer,  and  is  not 
lived  separate  from  each  other,  and  that  the  Property  in  previous^OnLr 
question  in  this  Cause  was  vested  in  him  in  her  right      obtained  by  her 

Husband  for  that 

On  the   13th  January    1823,   Mrs.   Haworth,  who  half^himself 
lived  at  Wamiead,  in  Essex,  obtained,  as  of  course,  the  ^'^  her. 
usual  Older  for  a  Month's  time  lo  answer,  as  in  a  Town 
Cause. 

Vol.  I.  M 
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i8a3. 

V 

Jackson 
Haworth. 


The  Court  was  now  moved,  on  behalf  of  the  Plaintiff^ 
to  discharge  this  last  Order,  for  irregularity. 

Mr.  Treslove  for  the  Motion : — 
•  Wliere  a  Person  institutes  a  Suit  against  .a  Husband 
and  Wife,  he  cannot  serve  the  Wife  separately.  Where 
an  Order  for  Time  is  obtained  by  Husband  and  Wife, 
how  can  the  Plaintiff  kaow  whether  it  is  obtained  by 
the  act  of  the  Husband,  or  of  the  Wife?  If  the  Wife 
had  notice  of  the  Suit  at  the  time  when  the  first  Order 
for  Time  on  behalf  of  heirself  and  h'er  Husbftnd  was  ob- 
tained, it  is  quite  unreasonable  that  she  should  be 
aflowed,  as  of  courle,  to  obtain  a  MW  Order 'for  Time, 
after  having  the  advantage  of  the  first.  If  she  can  be  at  all 
entitled  to  such  new  Order,  it  must  be  on  making  out  a 
Special  Case  to  the  Court,  and  showing  some  sufficient 
reason  for  such  an  indulgence.  An  Order  of  course 
for  that  purpose  cannot  be  regular. 

T%e  VicE-€hAf?c*LLaR  :-^ 
No  abaoftty  is  adi^anced  in  suj^ort  of  Ais  Applica- 
tion. The  Wife  became  a  substantial  Party  to  the  Suit, 
only  fron^  the  time  of  the  Order  that  the  should  aasveer 
separately.  From  that  time  I  think  she  >fas  entided  to 
the  same  time  as  the  other  Defendants,  and  the  Register 
(Mr.  Walker)  tdDs  me  he  is  of  the  salnie  opisita. 


Motion  r^fctsed,  trith  Obste. 
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l8dg. 
OAREY  V.  WHITTINGHAM.  Q3dJwn«ry, 

IN  tikis  Cause  Whittingham  and  his  Wife  were  De-  Baron  and  Feme. 

SeoAnntB.    The  Husband  put  in  a  separate  Answer,  in  -^-~ 

which  he  stated  that  his  Wife  did  not  liye  with  him,  and  yf^^  h^ntt  Ds« 

that  he  had  no  influence  over  her.    The  Wife  pat  in  no  fendants,  Sie 

Answer;  and  an  Attachment  was  sued  out  against  the  Husband,  with- 

^  out  obtaining  an 

Husband  for  want  of  his  Wife's  Answer,  under  which  Order  for  the 

he  was  taken  into  custody.  Wife  to  answer 

separately,  puts 

The  Court  was  now  moved,  on  his  behalf,  to  discharge  Answ^,  suting 
this  Attachment,  and  that  the  Plaintiff  might  have  leave  that  his  Wife 
to  sue  out  an  Attadiment  against  the  Wife.  himr««d'tha^ 

had' 


Mr.  Belt,  for  the  Motion,  read  that  passage  in  the  ever  her ;  and 
Answer,  which  stated  that  the  Husband  did  not  live  **|nK «««  ""to 

with  the  Wife,  and  had  no  influence  over  her.  Attadhroent,  fer 

waat4ifhis 

The  Vice-chancellor  :—  .^^•^"^' 

tae  Gowrt'Sr* 
A  Wife  can  never  answer  separately,  unless  an  Order  liend  bim  lo  be 

is  obtained  for  that  purpose. "  A  HusbancJ  may  obtam  dischai^^ed,  a^ 
that  Order  where  he    cannot  influence  his  Wife  to  swer  sesafatriy 
answer;  and  where  the  Husband  is  abroad,  and  not  and  indemnify 
amenable  to  the  jurisdiction,  the  Plaintiff  may  obtain  ^  ^""^osts 
the  Order.    But  I  doubt  whether,  in  either  Case,  Notice      Where  Hus« 
ojthe  Application  ought  not  to  be  given  to  the  Wife.  *»«<*  »«<*  ^'^ 
I  likewise  doubt  whether  the  Husband  can  answer  and  the  Hatband 
separately,  before  there  is  an  Order  that  the  Wife  shall  is  abroad,  the 
|Nit  inftsepasale  Answer.   The  practice,  however,  seems  obSdn^auOrder 
to  1^  to  receive  his  Answer.    And  yet,  if  it  were  not  a  that  the  Wife 

Cmo  in  which,  an  Order  might  be  obtained  for  the  Wife  *^^^  *»?^«f 

^  separately. 

Qvirrr,  Whether  either  the  PlaintifT  or  the  Hnshaad  can  obtain  this  Order, 

without  Notice  to  the  Wife ;  and  whether  the  Husband  can  pot  in  a  separate 

Answer,  before  any  such  Order  is  made. 

M  2 
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Garey 

V. 


1823.  to  answer  separately,  she  must  answer  jointly;  and 

then  his  Answer  must  be  taken  off  the  File,  in  order 
that  she  may  join  in  it.  His  separate  Answer  will  be 
Whxttingbam.  put  in  only  where  the  Wife  will  not,  in  fact,  join ;  and 
the  receiving  of  his  Answer  before  he  obtains  the  Order 
upon  his  Wife,  does,  in  truth,  forward  die  proceedings, 

I  shall  order  the  Husband,  in  the  present  Case,  to  be 
discharged,  and  the  Wife  to  answer  separately,  and  to 
indemnify  the  Husband  in  respect  of  Costs. 


1833- 
/th  February. 

Practice. 
Baron  and  Feme. 

Husband  and 
Wife  being  De- 
fendants, and  the 
Husband  being 
abroad,  the  Wife 
alone  was  served 
with  the  Sub- 
poensi  and  an 
Attacbmsnt  was 
direeted  against 
her  fer  want  of 
.  Appearance. 


BUSHELL  V.  BUSHELL. 

In  this  Case,  BagJiaw  and  Nancy  his  Wife,  were 
Defendants.  Bag/haw  was  abroad ;  but  his  Wife  resided 
within  the  Jurisdiction  of  the  Court.  The  Subpoena 
against  her  and  her  Husband  was  served  upon  her;  but 
no  Appearance  was  entered. 

The  Court  was  now  moved,  on  behalf  of  the  Plaintiff, 
that  an  Attachment  might  issue  against  the  Wife  for 
want  of  an  Appearance.  It  did  not  appear  that  Notice 
of  the  Motion  was  served  on  the  Wife. 


Mr.  Wingfield^  for  the  Motion,  relied  on   Bctl  v. 
Hyde  (a),  and  Barry  v.  Cane  (fi). 

The  ViCE-CuANCBLLOK  : — 

I  doubt  whether  there  ought  not  to  be  Notice  of  this 
Motion.  I  shall,  however,  order  the  Attachment,  with- 
out prejudice  to  an  application  to  dischai^e  it,  the  Phdn- 
tiff  undertaking  not  to  execute  it,  without  the  leave  of 
the  Court. 


(a)  Pre.  Cha.  328. 


(b)  3  Madd.  47«. 
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»8«3. 
WORTHINGTON  v.  EVANS.  aSthJannary. 

1  HE  Bill  in  this  Cause  prayed  for  a  Declaration,  that       Comitium. 
the  Plaintiff  had  become  entitled  to  certain  Personal      wherea  Le- 
Property  bequeathed  to  him  by  his  Father,  upon  con-  gacy  was  given 

dition  that  he  married  with  the  Consent  in  Writing  of  ?"  <»n<*»tion  of 

**        the  Legatee 
the  Executors.  marrying  with 

the  Consent  in 

Thomas  WortUngton^  the  Father,  by  his  Will  made  in  Executora,  and 
November  1805,  after  giviog  3^000/.  to  be  divided  by  he'^iflerwards 
his  Executors  equaUy  among  aU  the  Children  of  his  ^Jei^A  "roba- 
three  Daughters,  gave  to  his  Executors,  David  Evans  tiony  but  they 
and  Edward  Heyward,  their  Executors,  Administrators,  ^^^."^  express 
and  Assigns,  his  Household  Goods  and  other  Personal  the  manner  re- 
Estate  therein  mentioned,  and  also  all  the  Residue  of  quired  by  the 
his  Personal  Estate  after  payment  of  his  Debts,  upon  ^^e^Lew/^' wm 
Trusty  for  the  Use  and  Benefit  of  his  Son,  (the  Plain-  entitled  to  his 

tiflf),  to  be  paid  and  transferred  to  him,   as  soon  as  L®g^y»  and  that 

,        .  ,      ,        ^       , .     m,      .  .  ,  the  Consent  of 

convemently  might  be  after  his  Marriage,  with   the  oneoftheExe- 

Interest  and  Produce  to  accrue  and  arise  in  the  mean-  c^"  who  had 

not  acCfio  ivfts 
time,  upon  condition,  nevertheless,  that  such  Marriage  ^^^  necessarv 

should  be  with  the  Consent  of  his,  the  Testator's,  Trus- 
tees, or  the  Survivor  of  them,  first  had  and  obtained  in 
Writing,  under  his  or  their  hand  or  hands.  And,  after 
directing  his  Trustees  to  cause  an  Inventory  and  Ap- 
praisament  to  be  made,  and  authorizing  them  to  permit 
the  Plaintiff  to  continue  in  Possession  of  a  cert^  Farm 
till  his  Marriage^  but  if  the  Plaintiff  should  marry  with- 
out the  Consent  of  the  Trustees,  or  the  Survivor  of  them, 
first  had  and  obtained  in  Writing,  as  before  mentioned, 
or  in  case  he  should,  with  or  without  their  Consent| 

^«  3 
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1823.  many  J.  P.  or  any  of  the  Daughters  of  T.  P.  then  that 

^  the  Plaintiff  should  not  be  entitled  to  any  part  of  the 

WoKTHiHGTOH  Houschold  Goods,  Property  or  Effects  before  be- 
EtaVs.  queathed  for  his  Benefit;  and  he  directed  the  Trus- 
tees, or  the'  Survivor  of  them,  to  pay  the  Sum  arising 
from  the  Appraisement,  and  all  the  Residue  of  his  Per- 
sonal Property,  among  all  the  Children  of  his  three 
Daughters,  in  equal  Shares;  and  appointed  David  Evans 
and  Edward  Heyward,  Executors  of  his  Will. 

The  Testator  died  in  i8o6.     David  Evans  alone 
proved  the  Will,  and  alone  acted  in  the  execution  of 
the  Trusts ;  the  other  Executor  and  Trustee,  Mr.  Hey- 
ward,  refused  to  act,  in  any  manner,  in  the  Trusts  of  the 
Will.     Soon  after  the  Testators  death,  the  Plaintiff 
formed  an  attachment  to  a  Lady,  nvhom  he  aflerwards 
married,  and  who  was  not  of  the  Family  prohibited  by 
the  Testator.  This  attachment  was  formed,  and  a  Treaty 
of  Marriage  entered  into,  with  the  Approbation  of  Mr. 
Evans,  the  acting  Executor  and  Trustee.    A  sbtort  time 
before  the  Marriage,  the  Plaintiff  applied  for  the  Consent 
both  of  Evans  and  Heyward;  and  the  Solicitor  of  the 
former,  prepared  an  Instrument,  in  the  form  of  a  Deed- 
poll,  to  be  executed  by  both  the  Executors,  reciting 
the  Clause  in  the  Will,  and  the  intended  Marriage,  and 
expressing  a  formal  Consent  to  it. 

This  Instrument  was  duly  executed  by  Mr.  Evans ;  but 
Mr.  Heyward,  though  he  expressed  his  perfect  Consent 
to  the  Marriage,  declined  to  execute  the  Instrument,  lest 
he  should  thereby  be  considered  as  taking  upon  himself 
the  Trusts  of  the  Will.  On  the  day  preceding  the  one 
which  was  fixed  for  the  Marriage,  the  Plaintiff  wrote 
the  following  letter  to  Mr.  Evans : — **  Dear  Sir,  Fearful 
it  should  have  slipped  your  memory,  I  have  taken  the 
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libfif^  of  ramiiidiiig  j^u^  ii^^Xi%  is  s^U  my  in^nUoii  to         18113. 
beioai^edto-n^orrow^ when  I  ei^pect  to  Sjee  you  herei^and 

Gftll  on  Mr,  If^fttw^  on  your  road,  a«  be  has  promised  Wo^thinptow 
me  at  as  eady  an  hour  as  Jp^  may  think  jirpper/'  Ev Aiif » 

On  the  same  day,  Mr.  Evans  wrote  in  reply  to  the 
Plaintiff,  as  follows : — '*  Dear  Sir,  You  should  have  told 
me,  when  I  had  the  pleasure  of  seeing  you  here,  that  it 
was  your  intention  to  have  been  married  to-morrow ; 
but  you  did  not  give  me  a  hint  that  it  was  your  inten- 
tion so  soon.  If  you  had,  I  should  have  been  better  pre* 
pared.  And  I  hope  it  will  make  no  material  difierenee,  if 
the  ceremony  is  delayed  a  day  longer^  I  wiH,  however, 
be  as  eaiiy  to-morrow  morning  as  I  possibly  pan  at  Mr. 
HofwaritB,  and  bring  with  me  the  proper  Consent,  done 
right,  to  your  house/ which  will  be  some  time  doing/' 

'*  N.  B.  I  should  have  sent  yoiurservanthomesooner, 
but  I  waited  for  Mr.  Thomas,  who  was  from  home*  But 
yoa  know  you  have  my  Consent  to  marry  your  Cousin 
Sarah  Wmihingiim.'' 

Mr.  l^umas,  was  the  Solicitor  employed  by  Mr*  Etians 
to  prepare  the  Instrument.  Early  in  the  morning  of  the 
day  on  which  th^e  letters  were  written^  Mr.  Evaps 
celled  on  Mr.  Heyward,  and  produced  to  him  the  Instru- 
ment in  question,  which  Htyward  read,  but  which  he 
dedined  to  sig»,  on  the  ground  that  it  might  be  consi- 
dered as  done  in  executipn  of  the  Trusts  oS  the  Will,  in 
which  he  refused  to  act.  Mr.  Eums  then  signed  the 
Instrument  himself,  and  proceeded  to  the  house  of  the 
PkiaCiff^  vphere  he  found  that  the  Marriage  had  taken 
place,  in  the  morning,  some  hoars  before  his  arrival,  and. 
before  the  time  when  he  signed  the  Instrument. 

M  4 
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1 823.  EDom,  in  his  Answer,  admitted  that  the  Marriage  was, 

'        "^        '      in  fact,  had  with  his  Consent;  and  stated, that  he  wonld 

WoRTiiiKGTON  y^^^^  signed  the  Instrument  in  question  before  the  time 

Evans.        when  he  did  sign  it,  if  he  had  thought  that  the  Marriage 

would  have  taken  place  so  soon. 

jBi^iminf  8  Answerstated,  that^uponhavingthe  Instru* 
ment  read  over,  he  conceived  a  doubt  whether  he  could 
safely  execute  any  Instrument  relative  to  the  Trusts  of 
the  Will,  without  involving  himself  in  the  execution  of 
them,  and  that  he  wished  to  consult  his  Attorney  upon 
the  subject,  and,  for  that  reason,  declined  to  sign  the 
Paper  at  that  time.  But  he  added  that,  in  all  other  res- 
pects, except  in  the  apprehension  that  by  signing  he 
might  implicate  himself  in  the  Trusts  of  the  Will,  he  most 
fully  approved  of  the  Paper  Writing;  and  that  he  would, 
had  he  considered  himself  as  an  acting  Trustee,  have 
signed  that  Paper,  or  any  other,  which  might  have  been 
thought  necessary  to  testify  his  Consent  to  the  Marriage. 

The  other  Defendants  were  the  Children  of  the  Testa- 
tor's Sisters,  who  claimed  under  the  Oifl  over  of  the  Pro- 
perty made  by  the  Will,  in  case  the  Plaintiff  married 
without  the  Consent  of  the  Trustees. 

The  Cause  now  came  on  to  be  heard. 

Mr.  Bell  and  Mr.  Roupell,  for  the  Plaintiff:— 
I.  It  is  settled  that  cases  of  this  kind  are  to  receive  a 
favourable  construction  as  to  the  performance  of  the  Con- 
dition; and  that  a  Consent  substantially  given,  though 
in  some  respect  deficient  in  form,  will  be  considered  a 
sufficient  compliance  to  prevent  a  Forfeiture.  D'AguUar 
^  V.  Drinhoattr  {a),  Daley  v.  Desbouverie  (ft). 

(a)  tf  V.  &  B.  a25.  (6)  2  Atk.  261, 
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II.  The  Consent  which  was  giv^n  is  sQAcient^and  is  18^3. 
more  perfect  than  in  many  cases  where  the'  Court  has 

held  conditions  of  this  kind  to  have  been  complied  with.  WoaTmiwTOw 
In  Daly'^.Detbouvmey  the  words  "  we  shall  be  obliged  EvAihi. 
to  consent"  if  certain  acts  were  done,  were  held  by  Lord 
Hardwickej  to  amount  to  an  actual  present  Consent.  In 
jyAguilar  v.  Drinkwater,  the  expression  '*  that  the  Party 
would  never  stand  in  the  way  of  any  arrangement  which 
the  other  Executors  might  approve/'  was  construed  to 
be  a  valid  Consent.  Pollock  v.  Croft  (c),  Mtrry  v. 
JRyoes  (d),  Mesgrett  v.  Mesgrett  (ej,  Lord  Strange  v. 
Smith  (f),  Burleton  v.  Humphrm  (g),  are  all  Cases  to 
the  same  effect.  It  is  settled,  by  these  Authorities,  that 
a  Consent  substantially  given  is  sufficient  to  satisfy  a 
Obiuse  of  the  kind  now  in  question  ;  and  that  the  Con- 
duct of  the  Trustee  may  be  such  as  to  amount  to 
Consent.  In  the  present  Case^  all  was  done  that  the 
Testator  could  have  wished.  Even  Heyward  did  not 
refuse  his  Consent  in  Writing,  but  only  wished  to  con- 
sult his  Attorney,  because  he  was  afraid  it  might  be 
considered  as  taking  upon  himself  the  execution  of  the 
Trusts  of  the  Will,  which  he  declined. 

III.  The  Consent  is  not  required  from  a  Person  not 
acting  as  Executor  or  Trustee,  but  is  annexed  entirely  to 
the  Office ;  therefore^  the  Consent  of  Heytoard,  who  re-, 
fused  to  act  in  the  Trusts  of  the  Will,  is  quite  immaterial. 
In  every  clause  of  the  Will,  where  the  Consent  is  men- 
tioned, it  is  not  the  Consent  of  the  Persons  by  name 
which  is  required,  but  the  Consent  of  *'  his  said  Trus- 
tees.** Why  then  is  it  necessary  to  have  the  Consent 
of  one  who  refuses  to  be  a  Trustee  ?  The  Testator  has 
made  the  act  of  Consent  a  part  of  the  Trusts  of  his  Will. 

(c)  I  Meriv.  181.        (d)  i  Eden,  1.        (c)  a  Vern.  580. 
(/)  Amb.  «63.  ^)  Amb.  a66. 
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i8aa»  .       Hpji«i  QO¥)d  i^.TiTw^^  trw^er  the  Prgpfirty  tt  the 
'""'^"''''^^^      '      PlaiAti^  up^n  his  Mignri^g^  witl^  Cousent,  accordMig  to 
Wp^fWltMiW  ^^  Trufts  of  tb^  Will,  wl^ea  he  aptueUy  renounced.the 
£v4^.        Will  ?    In  «ttch  a  Case  it  cpuld  not  be  required*    His 
renoimGipg  iwade  hia  Conaei4  umi^eseary.    The  only 
TniBtee  who  noted  gave  bia  Concept  in  suffioient  Tefma ; 
foTj  in  his  l4ftteir  of  the  3d  of  Koyeniber,  be  sayst 
''  I  BbaU  be  as  early  To-morrow  aa  I  possibly  can  with 
Mr.  JS^of^Pord,  and  bri^g  the  proper  Consent  with  me  in 
Writing;"  and  afterwards  be  adds,  ''You  know  you 
hfkye  my  Consent  to  marry  your  Cousin,  Sarah  Worth* 
,   ingfon*'*    These  expressions  are  ap  aotua)  Consent  i|^. 
Writing.    But  even  if  the  Consent  is  to  be  considered 
as;  a  matter  of  personal  discretion  in  the  Trustees,  ind&- . 
pendent  of  their  Office,  the  circumstance  of  one  of  tlip 
Tmsteee  never  having  acted,  brings  the  Case  withix^ 
what  is  saMi  by  Lord  Eldon  in  Clarke  v.  Parker  (A). 
"  It  is  ufii^iPark^  nev?r  apted  ;  and  if  that.wene  so, 
I  should  have  been  strongly  di^poped  to  say  there  is, 
thopgh  no  exeenjUon  of  a  previous  Settlement,  suph  a 
Consent  on  the  part  of  the  Two  acting  Trustees  aa 
would  be  sufficient  to  satisfy  the  Clause  in  the  Will." 

IV.  This  is  a  Case  of  personal  Estate^  and  is  there- 
.    fore  one  in  which  the  Clause  is  not  to  be  construed  so 
strictly  as  if  it  were  realty.    Lor^  v.  Dennis  (t). 

Mr,  Heald,  Mr.  Twin,  and  Mr.  Robert  S^i^l,  for 
Defendants : — 
I.  As  to  the  Authorities  which  have  been  cited,  diey 
do  not  sufficiently  aj^ly  to  the  present  Case,  and  some 
of  them  are  met  by  Lloyd  v.  Branton  (k). 

(A)  19  Vss.  16.        (0  4  Burr.  2054.        (*)  3  Mcriv.  108. 
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n.  Eyen  if  it  were  admitted  that  the  Ooment  of  B^m  < 
alone  was  required,  that  Consent  was  not  snfBcienfly 
giren.    The  Postscript  to  his  Letter  shows  that  he  <ttd  ^^ 

not  consider  that  Letter  as  giving 'his  Consent.  The  EtAKs. 
words,  **  I  should  have  been  better  prepared/'  mean 
that  he  would  have  taken  into  consideration  all  the  cir* 
cnmstances  of  the  Lady's  Fortane,  and  wonld  have 
consulted  the  other  Trnstee.  It  shows  that  the  act  of 
Consent  was  only*  inchoate  and  incomplete^  It  is  laid 
down  in  Reynisk  t.  Martin  (t),  that  a  Consent  given 
subsequently  to  the  Marriage  is  not  sufficient. 

Ill*  Ag  to  the  argument  that  the  power  to  coBsent  'm 
annexed  merely  to  the  Office  of  Trustee,  the  opinion 
expressed  by  the  late  Master  of  the  Rolls  in  Knight  v. 
Camenm  (m),  seems  against  that  construction.  And, 
in  a  recent  Case  before  the  Lord  ChanceUor^  where  a 
question  arose  as  to  Leases  which  were  required  to  be 
executed  by  Guardians,  the  Lord  Chancellor  expressed 
an  opinion  that  both  must  ccmcur,  and  that  the  act  of 
one  was  not  snfficient.  It  must  be  adnntted  that  there 
is  no  distinction,  in  the  expression  of  the  Will,  between 
the  authority  given  to  the  Trustees  to  consent  to  the 
Marriage,  and  the  other  authorities  given  to  them  by 
the  Will ;  except  only  that  the  Consent  is  required  to  be 
in  Writing,  But  there  is  no  authority  for  the  doctrine 
that,  where  a  Testator  reposes  a  discretion  in  Trustees 
ss  to  a  Marriage,  the  Consent  of  one  Trustee  shall  be  ' 
sufficient.  The  Testator  not  jrequiring  the  Consent  of  the 
Trustees  by  name,  but  merely  by  the  description  of  his 
TVustees,  is  not  sufficient  to  show  that  the  authority 
was  annexed  exclusively  to  their  Office.  The  Testator 
was  reposing  a  confidence  in  these  Trustees,  as  being 
peiBons  with  whose  judgment  he  was  satisfied*     If 

(0  3  Atk.  330.  (m)  14  Vet.  3ga. 
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.     ^^^3*    .     Eoam  had  died  and  Heyward  had  become  the  Snnivrnv 

WoRTHiHOTo V  ^  Coiiseiit  would  have  become  indiBpensably  necessary, 

V.  not  from  the  language  of  the  WiU,  but  from  the  neces- 

EvAvs*        sity  of  the  case.    The  Testator,  by  using  the  word 

**  SonriTor/'  favours  the  constructiony  that  the  authority 

was  not  annexed  merely  to  the  OflBice ;  for,  if  he  had 

meant  it  to  be  exercised  by  one  only,  in  case  he  alone 

took  upon  himself  the  OflSlce^  he  never  would  have  used 

,     the  word ''  Survivor/'  which  has  the  effect  of  giving  it 

to  one  who  may  not  have  assumed  the  oflSice  at  all. 

IV.  The  Letter^  which  is  relied  on  in  this  Case  as  giv- 
ing the  Consent,  is  not  such  as  in  the  Case  of  IXi/cry  v. 
Desbouverie,  which  made  the  Court  say  that  it  had  the 
effect  of  inducing  the  Parties  to  marry,  and  that  it 
would,  therefore,  be  a  fraud  to  allow  the  Party  after- 
wards to  depart  from  the  effect  of  such  a  Letter. 

The  Vice-Chancellor: — 
I  am  prepared  to  hold>  according  to,  the  intimation  of 
Lord  Eldon^s  Opinion,  in  Clarke  v.  Parker,  that  the 
Authority  to  Consent  is  here  annexed  to  the  office  of 
Trustee ;  and,  like  other  Authorities  annexed  to  that 
Office,  vested  in  the  single  Trustee  who  acted.  The 
Letter  written  by  the  acting  Trustee  the  day  before  the 
Marriage,  must  be  considered  as  a  sufficient  Consent  ia 
Writing.  And  if  there  had  not  been  such  a  Letterj 
inasmuch  as  the  formal  Consent  in  Writing  would  have 
been  executed  by  him  but  for  the  accidental  delay 
occasioned  by  the  other  Trustee,  and  not  from  any 
change  of  purpose,  the  Court  would  have  considered 
his  Consent  to  have  been  substantially  given,  according 
to  the  Will;  because  he  had  expressed  his  fuU  ApproT 
bation  of  the  Marriage,  and  only  did  not  sign  it^  for 
a  reason  personal  to  himself* 
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I  do  not,  however^  decide  tlie  Case;  because  the  fact         1893. 
that  the  other  Trustee  named  had  never  acted  and  had 
refused  to  sign  only  for  the  reason  stated,  though  satis- 
factorily proved,  is  not  sufficiently  put  in  issue  by  the         Etaws, 
Bill;  and  I  must  send  it  to  the  Master  to  inquire  into 
these  Facts^ 


WORtHIKGTOV 


The  Master  reported,  that  the  late  Defendant  J5.  Hey-  a4th  March. 
ward  never  acted  in  the  Trusts  of  the  Will ;  and  that  he 
refused  to  sign  the  written  Consent,  tendered  to  him 
in  the  Morning  before  the  Marriage  was  celebrated* 
because  he  imagined,  that,  by  signing  such  Consent,  he 
should  be  committing  himself  to  act  as  Trustee,  and 
that,  he,  as  well  as  the  acting  Trustee,  approved  of  the 
Marriage* 

Upon  this  Report,  his  Honor  made  a  Decree  in  favour      30th  ApriL 
of  the  Plaintiffs,  saying,  that  he  did  so  for  the  reasons 
which  he  had  stated  when  the  Cause  was  heard. 
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WITHY  V.  COTTLE. 


189a. 
ild  November. 

girtJanaary,  ^HIS  was  a  BiU  filed  by  the  Vendor  of  an  Annuity, 
payable  out  of  the  Dividends  of  Stock,  standing  in  the 
name  of  the  Accountant-General  of  this  Court,  for  the 
specific  performance  of  an  Agreement  for  the  purchase 
of  this  Annuity. 


Specific 
Perfomumce, 


Where  Da- 
mages in  an 
Action  at  Law 
for  breach  of 
a  Contract  to 
sell  a  Chattel, 
would  be  an  in- 
safiicientremedy 
for  the  Pur 


The  Defendant  demurred  to  the  Bill* 


Mr.  Hart  and  Mr.  Stuart'tot  the  Demurrer : — 

L  It  is  settled,  that  this  Court  will  not  entertain  a  Bill 
chaser,  although  fo^  the  specific  performance  of  an  Agreement  for  the 
a  sufficient  re-  g ^^  ^^  Transfer  of  Stock,  Cudd  v.  Rutter  (a),  Nuibrawn 
V.  Thortitan  (b).  In  the  present  Case,  the  Contract  is  for 
ttie  Sale  of  the  Dividends  of  Stock;  and  it  must,  Hiere- 
fore,  be  governed  by  the  same  Principle  which  guides 
the  Court  in  refusing  specific  performance  of  an  Agree- 
ment for  the  Sale  of  the  Stock  itself. 


medy  for  the 
Vendor,  a  De- 
murrer to  a  Bill 
by  the  Vendor 
for  a  specific 
Performance 
was  over-ruled, 
because  the  re- 
medy in  this 
Court  must  be 
mutual  for  Pur- 
chaser and  Ven« 
dor. 

Where  the 


II.  This  is  not  a  Case  within  any  of  the  exceptions  to 
the  general  rule,  that  the  Court  will  not  entertain  a  Bill  for 
the  specific  performance  of  a  Contract  for  the  Purchase 
Aiwwer toa Bill  ^^  *  Chattel,  Buxton  v.  lister  (c),  Tayhr  v.  Neville  (d). 
for  a  specific  All  the  Cases  of  exception  from  the  general  rule,  pro- 
Performance  ^^^  ^^  ^jjg  principle,  that  Damages  to  be  recovered  in 
Objection  to  the  an  Action  at  Law,  would  not,  owing  to  some  particular 

performance  of  circumstances  in  the  Case,  afford  an  adequate  remedy, 
the  Contract  ^  ^ 

besides  Defects  in  the  Title,  on  a  Motion  for  a  reference  of  the  Title  to  the 
Master,  after  the  Answer  has  come  in :  sembkf  that  the  Court  will  not  examine 
whether  the  other  Objections  be  frivobus  or  not,  because  that  u  matter  to  be 
decided  at  the  hearing  of  the  Cause. 

(fl)  1  P.  W.  570.        (i)  10  Ves.  159.        (c)  3  Atk.  383, 
(d)  3  Atk.  384.  mentioned  in  Buxton  v.  Lkter. 


The  Defendant  afterwards  put  in  his  Answer^  insisting 
that  the  Phuf^fT  could  not  make  a  good  Title  to  the 
Annuity,  and  'objecting  that,  as  the  Plaintiff  *had  not 
made  out  a  good  Title  by  the  Time  fixed  in  the  Condi- 
tioos  of  Sale  for  the  completion  of  the  Contract,  the 
De&ndaat  cocdd  not  now  be  called  upon  for  a  specific 
Performance. 

(0  5  Price,  395.  aad  S.  C.  DanieU's  Exch.  Raports,  95. 
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In  Wrif^  y.  BeU  (e),  specific  perfotoaance  of  a  Contract         ^8^3, 
to  {itodiase  a  Debt,  was  decreed  hf  ttie  Court  of 
EKchequer,  on  the  gtound  that  die  Agieemetit  was  not        "V.* 
in  sB6h  a  Aape  as  couM  enable  the  Party  to  tecorer       Cott4s. 
Damages  in  an  Action  at  Law.    In  the  present  Gase^ 
there  can  be  no  doubt  that,  in  an  Action  at  Law  by  the 
Vendbr,  he  cotdd  obtain  a  sufficielit  Oompellsation  in 
the  shape  bf  Dam^es.    Here  there  is  noUiing  in  the 
natni^  of  tiie  Prbp^tty  or  in  die  nature  bf  the  Agt^e* 
ment,  to  bring  the  Case  within  the  exceptions  to  the 
generd  rule,  that  an  Acfibn  tit   Law  is  a  suffieimt 
remedy  for  the  Breach  of  Midi  a  Contract, 

Mr.  Sugdeh  and  Mr.  Settm  for  the  BM,  were  Mapped 
bytiie  Cburt. 

The  Vicb-Chancellob: — 
There  can  be  no  doubt  thittthe  Defendant,  who  is 
the  Pordmser  of  this  Anntlity,  mi^t  htfvte  fited  a  Bill 
for  the  specific  performance  of  the  AgrtMMHt  for^lUe 
to  him ;  because  a  Court  of  Law  could  nbt  giw  Mm 
the  subject  of  his  Contract,  and  the  remtedy  heM  ifliuit 
be  nratdal  for  Purchaser  and  Vendor. 

Demurrer  ov^mded. 


\f6 


WlTHT 
tJOTTLK. 


CASBS  IN  CHAirCBRY. 

"  IPhin  Anfirjrer  being  filed,  the  Plainfiff  moved  f6i  a 
reference  to  the  Master  to  inquire,  and  state  to  the 

'Court  whether  the  Plaintiff  could  make  a  good  Title  to 
the  Annuity,  and  at  what  time  he  could  make  such 

TRtle. 

Mr«  Sugden and  Mn  Setan,  for  the  Motion: —  - 
The  oaly  other  objection  raised  by  the  Defendant^ 
besides  the  Question  of  Titk,  is  the  non-performance  ctf 
ithe  Contract  within  the  time  fixed  by  the  Conditions  of 
43ale.  That  objection  is  quite  firivolous.  There  can  be 
no  pretence  to  isay  that  Time  is '  of  At  Essence  of  ihe 
Contracty  in  such  a  Case  as  this.  That  objection  being 
of  BO  avail,  nothing  bat  the  Question  of  Tide  rensains^ 
and  the  Case  ocMnes  within  the  principle  of  those  in 
which  the  Court,  at  this  stage  of  the  Cause,  directs  a 
reference  to  the  Matter  to  report  upon  the  Htle.  The 
Case  comes  exactly  within  the  principle  of  Bo^m 
t.  Wood  (/),  which  decided,  that  the  Court  will  grant 
c  reference  as  lo  the  Title,  where  the  only  other  objec-^ 
tiMi<Tabed  bf  the  Aittwer  is  of  a  nature  that  cannot  be 
sustained.  In  JUsritm  f .  Wood,  as  in  this  Ca8b;41lf 
only  other  objection  raised  was,  that  Time  ^ras  of  the 
Essence  of  the  Contract ;  and  ther  Court,  oh  lobking 
kitothe^tow^r,  ftMhd  that  the  Case  was  not  oiie^in 
lASkh  that  objection  could  be  sustained,  and  thenefbrA 
diteotaS  a  reference.  i  * 


,,t  Mh  JJoft md Af r.  Siuari oi^ose4 the Mpt»9A : — 
j^^f,  Xh^jCofirt  osmdol,  atthis  stage  of  tb^  Cause^  enter? 
iBM>.;tbe,cpiisid9:ati0n  of  any  ohieokipni .rained  by  ^. 
Answer  b^i#ea  Aa  Qne^taon  <  of  Titl&  >  Whatarer  may 
be  said  of  the  decision  in  Boehm  v.  Wood,,ikiAcQaix%^ 
dieted  by  all  the  preceding  Cases  in  which  this  Question 

f    • 
(/)  1  Ja.  &  Wa.  ^19. 


CASES  IN  CHANCEllY. 

Ittsl>een  conotdered.  In  Blyihy.  Elmhmi(g),  Lord  EtdM 
hiniBelf  htys  it  down  as  the  settled  doctrine  of  the  Cdort, 
ihat,  af  the-  Answer,  upon  reasons  solid  or  fiivolous, 
insists  that  the  Agreement  ought  not  to  be  executed, 
the  Court  cannot  direct  a  reference  as  to  the  Title  on 
an  interlocutory  Application,  unless  by  consent  of  the 
Defendant.*  .This  is  the  true  doctrine,  recognized  by 
the  principle  of  all  the  Cases  on  this  subject.  The  con- 
trary doctrine  cannot  be  maintained,  because  it  sup- 
poses that  the  Court,  by  merely  looking  into  the 
Answer,  can  decide  upon  the  force  of  an  objection 
which  may  be  materially  affected  by  EWdence  to  be 
teken  in  the  Cause.  Till  the  hearing,  the  Court  has 
BOiihe  proper  means  of  forming  an  opinion  as  to 
wbether.the  objection  is  or  is  not  frivolous. 

IL  In  this  Case,  the  objection  that  Time  is  of  the 
Essence.of  the  Contract,  is  certainly  not  frivolous,  the 
subject-matter  of  the  Contract  being  a  Life  Annuity;  the 
valueof  which  must  necessarily  be  diminished  by  effluxion 
of  time.  It  is  therefore  precisely  the  Case  in  which  Tins 
;  be  of  the  Essence  of  the  Coatnct  .. 
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The  Vice-Cuangellob: — - 

I  fedi  myself  extremely  embarrassed  by  the  contra* 
dictoty  authorities  which  have  been  cited  on  this  Mo« 
HOB*.  There  is  great  difficulty  in  the  doctrine  that  the 
Court  can,  upon  Motion,  decide  on  the  merits  of  an 
obfection  raised  by  the  Answer.  But  as  there  appears 
to  te  an  express  authority  in  support  of  it,  I  would  wish 
dns:  Modon  to  be  made  brfore  the  Lofd  ChtfnceUar, 
ratfier  than  that  I  riiould  decide  between  these  con* 
fteth^  Gases.   .. 


Vol.  I. 


(I)  I  V.fcB.i. 
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.  The  Moticm  was  acoordingly  made  befovo  the  JMf 
CAa^ellor,  when  his  Lordship,  on  reading  the  Ansver, 
expressed  his  .ppinieny  that  the  objeetjpn  as  to  Tune 
being  of  the  Essence  of  the  Contract,  was  not  friToliiva; 
and  refosed  the  Motion,  without  Costs* 


'  In  the  foUowing  Case  the  sanie  question  otcumd. 


i8s3. 
S5th  April. 

Specific  Per- 
fomumce 

Smble,    That 
the  Court  will 
not,  on  Motion y 
decide  upon  the 
validity  of  any 
other  Objection, 
besides  defect  of 
Title,  which 
may  be  raised 
by  the  Answer 
to  a  Bill  for  Spe- 
cific Perform- 
snce,  the  consi- 
deration of  any 
other  Objection 
beings  matter  to 
be  reserved  till 
the  hearing^  of 
the  Cause. 


GORDON  V.  BALL 


This  was  a  BiU  aied  by  the  Vendor,  for  the  speciBe 
performance  of  a  Contract  for  the  perchase  of  an  Estate. 
Tie  Defendant  put  in  his  Answer,;  hisisting,  that  Ibe 
Plaintiff  could  not  make  a  good  Title  to  the  Estate* 
and  that  he  ought  not  to  be  called  upon  for  a  specific 
P^rformiince,'  because  there  was  a  right  of  way  adrbss 
the  Estate,  the  existence  of  which  had  been  conceaied 
from  him,  and  Nvbich,  if  he  had  known  of  it,  would  ham 
deterred  him  from  parchasing. 

The  Plaintiff  now 'mdved,  that  it  might  be  referred  to 
the  Master,  to  inquire  whether  the  Plaintiff  could  make 
a  good  Title  to  the  Estate,  and  at  what  time. 

Mr.  Hart  for  die  Motfon,  referM  to  Boehm  r.  Wood(a\ 
and  Withy  v.  Cottlk  (6),  in  which  last  Case  the  Dud 
iihaneeUor,  though  he  refused  the  motton  for  a  refe- 
rence as  to  the  Title,  confirmed  the  doctrine  laid 
do^n  in  Boehm  v.  Wood,  that  when 'any  other  objection 
to  the  performance  of  the  Contract,  besides  defcct  of 
...ritle,  is  raised  by  the  Answer,  the  Court  will  consider 
whether  that  other  objection  be  substantial  or  not.    la 


(s)  1  Jac.  k  Walker,  ^^19/ 


(6}  The  prscediog  Cms. 


CASBS  IN  CHANCBRY. 

ftm  piesent  Ome,  the  objiBoliMi  is  by  no  nBontiuiMitaa* 
tbd*  The  fdotpaitk  ia  qveatbn  ia  a  ndifact  for  com** 
liensatioii,  and  for  conit>en8ttion  to  a  rerf  trifliBg 


Mr.  Hotpeff  opposed  the  Motion^  and  relied  on  ibe 
eetaUtshed  nle;  that  no  refiwence  of  the  Title  ean  be 
dir^bted  on  Motion,  whete  any  other  objection  ia  laiaed 
by  the  Answer* ' 
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The  Vice-ChAncbllor:-^ 
The  admitted*  h4e  is^  thAl  ifanyith^r  obj^eli&i 
b^des  the  quesiiott  of  Title  is  raised  by  the  Answer,  the 
Older  of  reference  as  to  the  Title  cannot  be  made  upon 
Motion*  It  is  stated  that  thi&  nde  admits  of  exceptions^ 
wherfe  the  other  objection  is  unsubktantiaL  fiat'  this 
consideration, '  whether  aii  objectipn  is  to  be  considered 
Qnsnbstantial,  involvai  grea[t  difficulty*  In  order  to 
determine  whether  the  other  objection  be  or  not  unsub* 
stantial,  it  must,  for  the  purpose  of  this  Motion,  be  taken 
to  be  founded  in  fact;  and  being  to  be  considered  by 
IheCouTty  it  is  difficult  to  say  that  it  is  not  to  be  open 
to  die  argument  of  ConnseL  If  the  objection  is  to  be 
ik>iisidered  as  unsubstantial  whenever  tbe  Court  is  of 
opinion  that  it  cannot  be  supported,  then  the  whole 
merit  of  a  Cause  may  come  to  be  argued  and  to  be 
decided  upon  Motion,  instead  of  Decree,  and  u^ori  an 
assuned  statement  which  may  haye  no  ejustence  in 
point  of  fact  If  the  objection  may,  in  the  opinion  of 
the  Court,  be  invalid,  and  yet  is  not  to  be  eonsideved 
as  unsubstantial,  then  the  Case  becomes  stiU  more  en». 
barrassing,  and  neither  the  Court  nor  the  Counsel  caa 
know  very  irell  how  to  treat  it.  Is  the  Court  to  say  the 
invalidity  of  the  other  objection  is  too  clear  f9r  ai;gu. 
meaA,  i^d  therefore  it  is  unsubstantial? — ^Then  the  Ques- 


^0  GASES  IN  CUANCErRT. 

18^3.  tipn  of  aubstantial  or  unsubstantial  comes  to  depend 

"     \  "      upon  the  constitution  of  mind  of  the  particular  Judge.   * 
GoRDOir  ,,.;,)  »    . 

0^1,2,.  At  the  same  time  it  must  be  admitted,  that  there  may 

be  Cases  in  which  the  other  objection  is  of  such  little 
weight,  that  there  may  be  reason  to  consider  it  as  stated 
forthe  purpose,  of  delay,  and  in  order  to  escape  an  im*' 
mediate,  reference  as  to  the  Title.  But  this  immediatd 
reference  being  in  its  nature  an  extraordinary  indul- 
gence to  the  Plaintiff,  out  of  the  common  course  of  pro- 
ceeding, the  consideration  is,  whether  it  is  not  better 
where  the  Defendant  states  even'  a  frivolous  objection 
(which  it  is  to  be  remembered  must/ as  to  the  facts,  be 
always  imade  upon  his  oath,  and  as  to  the  law,  be  sanc- 
tioned by  the  signature  of  Counsel)  rather  to  compel 
the  Plaintiffs  to  adhere  to  the  common  course  of  pro- 
ceeding, than  to  encounter  the  difficulties  which  must 
unavoidably  arise  from  a  different  course. 

In  this  case,  however,  I  am  not  involved  in  the  diffi- 
culties, to  which  I  have  referred.  The  Defendant  says, 
not  merely  that  there  is  a  footpath,  but  that  he  entered 
into  .the  Contract  upon  an  express  representation  by  the 
Plaintiff,  that  there  was  no  footpath;  and  this  at  all 
•events  is  a  substantial  objection.  .  * 

I  must  therefore  refuse  the  Motion,  with  Costs. 


CASES  IN  CHANCERY.  ^8i 


TROWER  v.  BUTTS.  o.u\**^* 

tSth  Januniy. 

I8t  February. 

1  HE  supplemental  Bill  in  this  causCi  was  filed  for  the      '        '' 

purpose  of  obtaining  the  opinion  of  the  Court  as  to  ryu     iT^ 

whether  the  Defendant,  Thomas  Nowell  Trower,  who  was  

bom  a  few  months  after  the  death  of  the  Testatrix,      Bequest  in 

Mary  Smith,  was  or  was  not  entitled  to  claim  under  her  Children  of  the 

Will.  Testatrix's  Ne- 

.  Mary  Smith,  by  her  WiU,  dated  the  ad  of  April  i8ax,  ^^jZ^V^I^ 

bequeathed  to  Trustees  the  sum  of  2,000/.  upon  Trust  of  the  Testatrix^ 

to  invest  the  same  in  the  purchase  of  Stock,  and  to  pay  i"ic^ud«s  a  Child 

the  Dividends  thereof,  to  Maria  Heathcote  for  life,  and,  w^f^  ^f  |^^  ^^^ 

after  her  decease,  to  stand  possessed  of  the  capital,  in  cnctinte  ai  the 

Tmiii,  for  all  the  children  of  Robert  Trower,  the  Nephew  ^^Vs^Ji^J®^ 

if  the  Testatrix,  bom  in  her  life-time,  equally  to  be  divided  tliough  not  bom 

between  them,  share  and  share  alike,  to  be  paid  or  for  several 

-       ,        ,  .1  ...  -  months  after- 

transferred  to  them  respectively,  on  attaining  the  age  of  ^^r^. 

twenty-one  years ;  but  in  case  of  the  death  of  any  of 
ibem  in  her  life-time,  or  under  that  age,  without  leaving 
lawful  Issue,  then  she  directed,  that  the  share,  as  well 
origmal  as  accruing,  of  each  such  Child  so  dyings 
diould  go  to  the  others  or  other  of  such  Children :  Pro- 
vided always,  that  in  case  of  the  death  of  any  of  such 
last-mentioned  Children  in  her  life-time,  or  under  the  age 
of  twenty-one  years,  leaving  lawful  Issue,  then  such  Issue 
shonld  be  entitled  to  such  share  or  shares  of  the  Trust 
Fund,  as  their  respective  Parents  would  otherwise  have 
acquired,  either  originally  or  by  way  of  accruer,  under 
the  Trust  aforesaid. 


The  Testatrix  died  in  October  1821  .—Charlotte,  ih^ 
Wife  of  her  Nephew,  Robert  Trower,  had  several  Children 

N3 
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iMs. 


iAa# 


Trowee 
Bvns. 


bom  at  the  time  of  her  death,  and  was  then  enceinte.  In 
the  month  of  February  following,  the  Defendant,  ThomoM 
'Newell  Trower  was  bom ;  and  the  only  Question  argued 
at  the  hearing  of  the  Cause  was,  whether  Thomas  Nowell 
Trower  was  entitled,  under  the  Will,  to  a  share  of  the 

8,000 /. 


Mr.  Wingjkld  and  Mr.  Lomax  for  the  Plaintiff,  in- 
sisted,  that  the  words  of  the  Will  required,  that  all  the 
Children  entitled  under  it,  should  be  bom  in  the  life-time 
of  the  Testatrix,  and  that,  therefore,  a  Child  not  bora 
for  several  months  after  that  event,  could  not  be  entStled. 
If  the  woM  in  the  Will  had  been  ''  living,''  there  might 
have  been  some  ground  for  the  question  now  raised ; 
but  there  was  no  authority  strong  enough  to  suppprt 
a  claim  against  the  plain  meaning  of  the  words  of  the 
WiU. 

Mr.  Skirrow  for  the  Defeud^t,  Thonuu  'Noyoell 
Trower: — 
In  Whitelock  y.Heddon  (a),  the  Devise  was,  to  any.  Son 
of  John  Whitelock,  begotten  and  bom  in  lawful  matri* 
mony,  at  the  time  of  John  Heddon  attaining  the  age  of 
twenty-one  years ;  and  it  was  held  unanimously,  in  that 
Case,  that  a  Son  bom  three  months  after  the  time 
when  John  Heddon  attained  twenty-one,  was  entitled 
under  that  Devise.  In  Doe  v.  Clarke  (b),  under  a  Devise 
to  such  children  of  B.  as  shall  be  living  at  the  time  of 
his  decease,  it  was  held,  that  a  posthumous  Child  was 
entitled.  Gibson  v.  Gibson  (e),  is  also  a  very  strong 
Case,  for  it  was  there  held,  that  where  a  man  had  given 
abend  for  goo/,  to  be  paid  to  his  Daughter,  in  case  he 
should  have  no  Son  living  at  the  time  of  his  decease^ 


(a)  1  Bo«.  &  Pul.  843- 
(^)  3  H.  Bla.  899. 


(c)  d  Fre«ii.  asg. 
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and  died^  leaving  his  Wife  eneeinie  of  a  S.on,  the  Daugh-  i8t3. 

ter  should  not  be  entitled,  because  the  Court  adopted     ' 

the  maxim  of  the  Civil  Law,  "pastkumus  pro  nato  habe^       Taowea 

licr."    In  Burdei  v.  Hapegood  (ft),  a  posthumous  Son        Bvt^« 

waa  held  entitled  to  real  Estate,  which  was  devised,  in 

case  the  Testator  should  leave  no  Son  at  the  time  of  hie 

death.     In  Millar  v.  Turner  (e),  Lord  Hardwicke  said, 

that  a  posthumous  Child,  in  all  matters  relating  to  its 

advantage,  must  be  conaidered  as  in  esse,  accordiz^  to 

the  rule  of  the  Civil  Law.    In  WalUs  v.  Hod$on  (/),,the 

aame  Judge  says,  that  a  child  in  ventre  sa  mere,  bpth  by 

the  rules  of  the  Common  and  the  Civil  Law,  is^  to  all 

intents  and  purposes,  a  Child,  as  much  as  if  bom  in  the 

Father's  life-time,  and  that,  accordirtg  to  the  Civil  Lawj 

a  Child  in  the  Mother's  womb  is  considered  as  ab^o^ 

lately  bom  for  all  purposes  for  its  own  benefit.     In 

Lancadurev.  Lancashire  (g),  all  the  Judges  of  the  Court 

of  King's  Bench  held  the  same  doctrine  to  be  good 

I^aw.    Svnnlmme,  in  his  Treatise  on  Wills^  part  4,  sec. 

15,  pi.  14,  says,  **  howsoever  the  rule  be,  that  he  is  not 

said  to  die  without  I^sue,  whose  Wife  is  with  child  at 

bis  death,  yet  that  rule  ought  to  take  pla^e,  when  it 

tendeth  to  the  benefit  of  the  child,  not  when  it  tendeth 

to  the  prejudice  of  the  Child,  or  only  benefit  of  an^other.l' 

Allthesecases  werereviewedin  Thellussony.  Woo^ord{h). 

Mr.  Mansfieldf  indeed,  says,  in  his  Argument  in  that 

Casei  that  it  is  only  as  between  Parent  and  Child^ 

where  there  is  a  moral  obligation  to  provide  for  the 

Child,  that  it  has  been  held  that  aChild  in  ventre  sa  mere, 

is  to  be  considered  as  bor^.    But  in  Doe  v.  Clar1u{,  it 

was  not  a  Question  as  between  Parent  and  Child. 


(fy  I  P.  W.  486.       (/)  «  Atk.  i\6.       (k)  4  Vss.  %iZ. 
(OiVia.86.  (f)5T.R.4fl^ 


4&4  .CAS£$  IN  CHAKCB'II^Y. 

i8«3.  Mr,  TFifwg;/feM^  in  reply.;— r     ^ 

'  \  All  the  Cwes  cited^  go  np  further,  than  that  a  Child 

T*ow  Ea       ^'^  t;ew/re  m  mere,  at  the  time  of  the  Father's  death,  ia  t» 

<  Bui^a«        be  considered  as  living  at  that  time*    But,  to  consider 

such  a  Child, as  answering  the  description  of  aChSd^ 

actually  bom^  is  going  beyond  all  the  authorities. 

The  Vice-Chancellor  :— 

It  is  now  fully  settled,  that  a  child  in  ventre  sa  mere 
is  within  the  intention  of  a  gift  to  Children  living  at  the 
death  of  a  Testator;  not  because  such  a  Child,  (and 
especially  in  the  early  stages  of  conception)  can  strictly 
he' considered  as  answering  the  description  of  a  Child 
living ;  but  because  the  potential  existence  of  such  a 
Child  places  it  plainly  within  the  reason  and  motive  of 
the  Gift. 

In  the  Case  of  Whitelock  v.  HoJgvoiii  the  words  wen 
**  Sons  begotten  and  bom ;"  and  the  difference  between 
the  expression  ''living  at  the  death"  and  ''bom  in  the 
life-time,"  was  not  even  hinted  at  in  the  Argument  or 
the  Judgment ;  and  a  Child  in  ventre  sa  mere  was  them 
held  to  take.  In  Lancashire  v.  Lancashire,  a  Child  in 
ventre  sa  mere  was  considered  as  bora,  so  as  to  f&tisfy^ 
the  rule  of  presumption  of  revocation  of  a  Will  from 
subsequent  marriage  and  birth  of  a  Child,  In  titat 
Case  one  of  the  Judges  referred  to  a  maxim  of  the  Civil 
.  Lawi  that,  wb  w  ^^  birth  of  a  Child  happens  after  the  ' 
death  of  a.P^urent,  it  is,  by  fiction  of  Law,  referred  btok 
to  his  life-time. 

Upon  the  whole,  I  am  of  opinion,  that  inasmuch  as  it 
is  adopted  as  a  mle  of  constraction,  tliat  a  Child  in 
ver^re  sa  mere  is  within  th^  intention  of  a  Gift  ia  Chil- 
dren living  at  the  death  of  a  Testator,  becauslt  ptaiiAf  - 


CAS^BSr  ITT  CHANCEllY.  ^85 

within  the  reason  and  motive  of  the  Gift ;  so'a  Child  in         .i883« 
tattre  «a  mere  is  to  be  considered  within  the  intention 


rf  a  Gift  to  Children  bom  in  the  life-time  of  a  Testator,       '^*^J^  *^ 

b^taoseil 

tkeGift. 


b^taose  it  is  equally  within  the  reason' and  motive  of        Butts 


HUGHES  V.  EVANS. 


EVANS  V.  HUGHES.  :       ,  ^^23* 

1st  Februarj. 

The  object  of  the  original  Suit,  in  which  Hughes  and'  ^<^ran  and  Feme. 
Us  Wife   were   Plaintiffs,  was  to  establish  a  Claim      Whereamar- 
against  the  personal  Estate  of  William  Chambers,  for  a  ned  Woman, 
Moiety  of  the  Purchase  Money  of  an  Estate  which  rate  iiUerest, 
Hughes  and  Chambers  had  agreed  to  purchase  on  their  joins  as  a  Co- 
joint  fLCCount.    The  Cross  Bill  prayed  for  a  Declaration,  JefendanTwkh 
that  Hughes  was  the  Sole  Owner  of  this  Estate,  and  that  her  Husband, 

Chambers's  Personal  Estate  was  not  liable  for  any  part  of  y^^^^^  »f  suing 
.1.    B      I.       "EiT  ^y  ^er  Next 

the  Purchase  Money.  pJiend  or  an- 

swering  sepa- 
In  Notember  iSlj/Hughes  and  Chambers  entered  ^^^'^n'gSwe^ 
into  a  Partnership  as  Farmers,  and  occupied  a  Farm  as  the  Sait  or  De- 

Joint-tenants  and  Partners,  till  the  death  of  the  latter,  fence  of  the 
-      _        -  ,  ,  ^  -       .  1         Husband  alone. 

In  1812  they  entered  into  a  Contract  for  the  purchase  ^^^^  will  not 

of  an  Estate,  on  their  joint  account,  and  were  both  of  prejudice  a  fo- 

them  Parties  to  the  Agreement  for  the  Purchase.    In  l^g^ylfe?  ^^ 

Mardi  1814,  which  was  long  after  the  time  fixed  for' 

the  completion  of  the  Contract,  Hughes  paid  the  whole 

of  the  Purchase  Money,  and  took  a  Conveyance  of  the 

wbol6  ESstate  lo  himself  in  Fee  Simple  ;  but  he  now  in** 

sistedihiithe  did  so  without  intending  to  take  the  whole 

Pur^ase  on  himself,  but  merely  as  an  accommodation 

to  dimfie^;  and  that  he  took  the  Conveyance  of  the 
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i8«3.         •ntirefy  of  the  Estate  to  fteciure  the  Repayment  of  Iii« 
"  Moiety  of  the  Purohese  Money. 

HVGHSB 
V. 

£yAVS»  In  August  1814  Chambers  died  intestate^  leaying  his 

Brother,  George  Chamber$,  and  bis  Sister,  who  was  the 
Wife  of  Hughes,  his  only  next  of  Kin,  and  George 
Chambers,  his  Heir  at  Law.  Mrs.  Elughes  and  George 
CAtfiR&fT^became  Joint  Administrators  of  his  Estate  and 
Efiects  ;  but  the  Plaintiff,  Hughes,  stated,  that  George 
CJutmben  alone  acted  in  the  Administration  of  the  Intes* 
iate's  Estate,  and  that  no  part  of  it  was  possessed  by 
Mrs.  Hughes.  No  part  of  the  Purchase  Money  was  ever 
paid  to  Hughes  by  George  Chambers*,  nor  did  it  appear 
that  Hughes  ever  applied  to  him  for  any  such  Payment. 
Many  accounts  were  settled  between  Hughes  and 
George  Chambers,  as  to  the  Intestate's  Estate,  but  it 
did  not  appear,  though  these  accounts  were  settled^ 
that  any  thing  passed  between  them  as  to  the  Purchaae 
Money. 

In  1818  George  Chambers  died,  and  devised  all  hit 
Real  Estates  to  the  Defendant,  Evans,  in  trust  for  such 
purposes  as  Mra;  Huf^iet  should  appoint;  and,  in  de- 
fault of  appointment,  in  trust  for  her  separate  use  for 
her  life,  with  remainder  to  her  right  Heirs ;  and  he 
bequeathed  all  his  Personal  Property  to  the  Defendant 
Smans,  absolutdy,  and  appointed  him  Sole  Executor  of 
his  Will.  Evans  proved  the  Will  and  acted  in  the 
Tnists.  On  die  death  of  George  Chambers,  Hugh^ 
sought  to  throw  a  moiety  of  the  Purchase  Money  ^a  a 
charge  on  the  Personal  Estate  of  WilHam  Qhambers. 
The  original  Bill  charged,  that  on  the  partnership 
fanning  transactions,  a  lai^e  balance  was  dne  to  the 
Plaintiff,  Hughes,  at  the  time  of  William  Chamben^B 
death ;  and  it  prayed  accounts  as  to  those  transactions. 
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tnd  Payflftent  olit  t^{  Gmrgt  Chambm^n  Estate,  in 
respect  of  the  Asaets  of  William  Chamben  poBsessed 
by  him. 

It  appeared  that  Gtcrge  Chamber$,  and  Hughes,  in 
right  of  his  wife,  bad  treated  William  Chamber^a  Per- 
sonal Estate  as  eqnaUy  divisible  between  them.  Beam, 
in  his  Answer,  and  in  the  Cross  Bill,  insisted  that,  after 
the  Contract  for  the  purchase  of  the  Estate,  a  new 
arrangement  was  entered  into  by  Hughes  and  William 
Chamben,  by  which  Hughes  was  to  take  the  purchased 
Estate  oh  his  own  account,  and  to  pay  the  whole  of 
the  Purchase  Money ;  that  William  CA^mfen  abandoned 
the  Contract  with  the  consent  of  Hughes;  that  Hughes 
paid  the  Purchase  Money  on  his  own  sole  account,  and 
executed  a  Mortgage  of  the  Estate  to  raise  the  Purchase 
Money ;  and  that  no  demand  was  ever  made  by  Hughes, 
in  respect  of  the  Purchase  Money,  during  the  life-time, 
either  of  William  or  of  George  Chambers.  Various  acts, 
and  declarations  by  the  Plaintiff,  Hughes,  were  insisted 
on  by  Evans,  as  Evidence  of  these  matters. 


«7 
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'  Tile  Causes  now  cmne  cm  to  be  heard* 

Mr.  Hart  and  Mr.  E.  JR.  Damdl,  for  the  Plaintifis  in 
(he  OTiginal  Cause,  insisted,  that  none  of  the  acts  tk 
declarations  of  Hughes,  could  be  used  as  Evidence 
against  bis  wife,  who  was  Co-plaintiff.  In  this  Case, 
B^hes  sued  in  right  of  his  wife,  and,  though  she  was 
joined  as  Plamtiff,  it  could  only  be  considered  as  the 
Bfll  of  the  Husband.  Paiofe/  v.  Delaval  («),  GriffUk 
r.Hwdib). 


(•)  a  Vet.  666. 


(b)  a  Vcs,  45a. 
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Mr.  Bell  and  Mr.  Pembertfm,  for  the  Defendant  in 
the  original  Canfte,  insisted/  that  as' the  wife  was  a  Co- 
plaintiff^  and  joined  in  the  Suit,  she  thereby  made  the 
conduct  of  Hughes  evidence  against  herself,  as  well 
as  against  him. 

The  Vice-Chancelloh  :— 

It  has  been  insisted,  that  the  declaration  and  conduct 
of  Hughes  as  to  this  Purchase,  though  good  Evidence 
,  ,  against  him,  are  not  Evidence  against  his  Wife.    Upon 
the  authority  of  the  Cases  which  have  been  cited,  I  am 
of  opinion,  that  where  Husband  and  Wife  join  in  a  Suit 
as  PlaintiflTs,  or  answer  as  Co-defendants,  it  is  to  be 
I  considered  as  the  Suit  or  Defence  of  the  Husband  alone, 
I  and  that  it  will  not  prejudice  a  future  claim  by  the  Wife 
'  in  respect  of  her  separate  interest  (c).    I  shall  make  a 
Decree,  intitled  in  both  Suits,  dismissing  the  Husband's 
claim  for  the  Moiety  of  the  price  of  the  Estate,  and  di- 
recting accounts  to  be  taken  of  the  Partnership  between 
Hughes  and   William  Chambers^  and  of  the  personal 
Estate  pf  William  Chambers. 

The  Decree  i6  Htm^^imA  Aiadein  1^6^^  CfaWes. 
(c)  See  Mok  v.  iSAiitA,  1 7.  &  W.  665. 


f   ..    .    1.  .  »       : 
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COLE  V.  FITZGERALD.  .t»«ty- 

3d  Feb^jfwy. 

John  FITZGERALD,  by  his  Wai  made  in  1812,        UgacfA 

gave  to  Elizabeth  Cole  his  Dwelling-house^  Garden  and 

Premises   at   Romsey,  for  her  life,  and  also  all  and  uA^m^^*^^ 

singalar  the  Household  Furniture  and  other  Household  niture  and  other 

Effects  of  and  belonging  to  him  in  the  said  Dwelling-  Household  Ef- 

house  and  Premises  at  the  time  of  his  decease.  ^l^^Z^^^' 

Premises;,  com- ^ 

Tlie  Question  was,  what  articles  passed  to  Elizabeth  prises  all  Pro- 
x»  .  .      *       t      .  «      «        t    »,«^'     •     '        -y  pertykeptthere- 

Cole  under  the  bequest  of  ''  Household  Furniture  and  jq  either  for  uae 

other  Household  Effects."  or  ornament. 

The  following  articles  were  found  in  the  Dwelling- 
house  and  Premises,  at  the  Testator's  death  ;  four  fowl^ 
ing  pieces,  a  pair  of  pistols,  lathes  and  apparatus  for 
turning,  models  of  a  cutter  and  mortar,  several  paintingii 
in  frames,  about  a  hundred  volumes  of  books  in  general 
circulation,  an  organ,  a  parrot  and  cage,  a  grey  poney, 
a  cow,  a  hay-stack,  and  a  considerable  stock  of  wines 
and  liquors. 

Mr.  BeU  aad  Mr«  Gwrraii,  for  the  Petitioners. 

The  Vicb-Chancbllob  : — 
The  words,  "  Household  Furniture  and  other  House- 
hold Effects,"  will  comprise  all  Property  in  the  House 
and  on  the  Premises,  intended  for  use  or  consumption 
therein,  or  for  the  omaiment  thereof.    Elizabeth  Cole  is,  1-7- 

therefore,  entitled  to  the  pistols,  to  the  apparatus  for  ^^^  /j^Zu^^i^f 
taming,  to  the  models,  paintings,  organ,  parrot,  books,  ^  t'i^^u^  0^*^^^  y© 
and  wine' and  liquors ;  but  not  to  the  poney,  cow7or  fowl-  ^)tT^^  ^^  ^^ 
ing  pieces,  unless  it  is  proved  that  they  were  kept  for  the  Z^I^  f.C,  $  /lu^ .  $of^  y 
defence  of  the  house.    If  the  hay-stack  was  only  for  . 
use,  it  would  pass  ;  if  for  sale*  it  would  not  pass. 


^/^-•^wi^;^  JJM^^  ^:^^€^   3/5^j^^.  :fa4 
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1823.  WRIGHT  V.HOWARD. 

4th,6tb^8*,&  HOWARD  r.  WRIOHT. 

]9di  Febraaiy- 

Sncc^         i  HE  original  Bill  in  this  case  was  filed  bjr  the  Vendor^ 

Peffiirmance.    p^A  prayed  for  the  specific  performance  of  an  Agreed 

'^IF^r  ^*^^  meat,  contained  in  three  sereml  memorandums  in  wiit^ 

.J '        iogi  for  the  purchase  of  land|  and  of  the  right  of  using 

Tbb  Coortre-  the  stream  of  the  river  GoU  by  impounding  the  water. 
£fliedfi?Kr.  'Tte  Cross  BW  was  filed  by  Homard,^  Purcbaser,«a4 
formsnte  of  an  prayed  that  the  Agreements  might  be  delivered  tip  tobe 
^fcbw/the^  cancelled ;  because  they  had  been  obtained  by  fraud 
Fee  Simple  of  «"^d  misrepresentation,  as  well  as  because  the  Vendor 
certain  LAnds,  could  not  make  a  cfeod  title.  *  • 
and  also  the  .  r        , 

right  to  impound 
the  Water  of  a         Before  the  Agreement  in  question  was  made,  Nathaniel 

dilcrt'froi'it      ^^S^f  *«  Plaintiff  in  the  original  Suit,  was  in  posses- 

a  Stream  of         sion  of  land  situated  on  the  bank  of  the  river  Goit,  and 

Wafer ;  because  j^^^j  gygcted  a  weir  on  that  river  to  divert  the  stream  into 

the  Vendor, 

though  seised       his  land,  with  a  view  to  erect  a  mill,  which  was  to  be 

in  Fee  of  the  wrought  by  this  stream.  He  had  also  made  a  sluice  and 
a  Lewe  for  *^°  ^  tworeservoirs  for  the  water  diverted  bythe  weir,  to  secure 
ninety-nine  a  constant  supply  to  the  stream  which  was  to  be  used  for 
1^7t  sl^wts  ^®  ^^^'  ^y  ^^  Agreement  in  queatiofi,  Wrighi  agk-eed 
of  the  Contract,  to  sell  to  Jesse  Howard,  the  Defendant  in  the  original 

and  had  not,  as   g^it^  theJfuad,  the  weir,  the  sluice,  and  the  reservoim 

against  some  of  ' 

the  Proprietors  of  Land  dta  the^kuiks  of  the  River,  a  right  to  divert  the  Water ; 

and  because  the  Purchaser  had  epteredintiQ  (be  Contract  for  the  purpooeofered* 

ing  a  Manufactory  to  l>e  wrought  by  the  Water,  and  twelve  years  had  elapse^ 

between  the  time  of  the  Agreement  and  the  hearing  of  the  Cause. 

/  Every  Owner  of  Lead  en  the  banks  of  a  river  has,  primdfacit^  an  efial 

right  to  use  the  Water,,  and  cannot  acquire  a  right  to  throw  the  Water  back,  en 

the  Proprietor  above,  or  to  divert  itfrom  the  Proprietor  below,  without  a  Grant, 

w  twenty  years  etifoymetot,  which  is  evidence  of  a  Grant. 

Qtf.  To  what  extent  time^  is  of  the  essence  pf  a  Coatrset,  where  the 
purchase  is  intended  with  a  view  to  commercial  purposes^  as  the  erectioa  of 
a  Mantt(a6tory  ?  '         ' 
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for  the  purpose  of  erecting  a  cotton  manufactory,  toge- 
ther with  the  right  to  turn  the  water,  after  it  had  been 
uaed  in  the  maaofaptpry,  throii^h  a  {Heee  of  land  oalled 
the  Woodheys  into  the  river  Meftty,  below  the  junction 
of  the  Goii  with  that  river.  By  turning  the  water  in  at 
this  place  and  in  thia  direction,  a  fall  of  iwenty^'lliree 
fiset  was  obtained.  But  between  the  weir  and  the  point 
wfaereit  was  thus  agreed  that  the  ?nat«y  should  be  turned 
in,  there  were  three  Proprietors*  on  the  banks  of  die 
River;  namely,  the  Duke  rf Norfolk,  (then  Mr.  Befitari 
Howard)  Mr.  Arde/r,  and  Mr.  'Tatti^n.  The  only  q«^s- 
tion  of  Tide,  was,  ma  to  the  right  to  the  water  ondl  to  tlfe 
reservoirs. 

The  first  Memorandum  of  Agreement,  was  dated  the 
6th  of  September  1809.  It  recited,  tb^t  the  Plaintiff 
had  a  water-fall  on  the  river  Gait,  upon  which  he  had 
erected  a  weir,  and  made  a  goit  (sluice)  to  other  his  lands, 
called  Woodhead  QXid  Woodheys;  and  it  then  contained 
an  Agreement  to  sell  the  water-fall,  weir  and  goit,  and 
the  land  and  buildings,  to  the  Defendant,  reserving 
a  yearly  rent  of  330  /. ;  and  the  l)efendant  was  to  cove- 
jiant,  that  he  would,  within  five  years,  erect  buildings 

to  the  value  of  7,500  /•  on  the  land. 

1'      *  •  ' 

The  second  Memorapdum  was  dat^d  the  15th  of  Sep* 
lember  l8og,  and  was  miule  for  the  purpose  of  stating 
tibe  Agreement  more  distinrctly.  It  wouf  expressed  as 
follows :  ''  Mr*  WriglU  to  convey  to  Mr..  Houford  «t  bis 
expense,  tbe  Fee  Simple  of  aAd  in  a  m<es^uage,  ftc.*^ 
(describing  the  land,  buildings,  and  other  particulars) 
^  also*  the  weir,  culvert  and  stdp^ates  ereoted  byMr. 
Wri^hi  across  the  river  Goit,  and  the  priviTege  of  im- 
pounding the  stream  of  the  river  Goit  thereby,  as. high 
towards  MarpU  Bridge  as  Mr.  Wright  has  power  td  do ; 
and  also  of  using  the  goit  (sluice)  lately  made  by  Mr. 
Wright  through  his  field,  called  the  BidgC'-ejfes'fold  into 
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the  Woodheadf  with  the  intention  of  diverting  the  said 
stream;  also  the  use  of  the  reservoirs  made  by  Mr. 
Wright  for  preserving  the  stream  of  water/' 

The  third  Memorandum  was  dated  the  25th  of  May 
1810;  and,  after  reciting  the  Agreement,  it  provided 
that,  in  lieu  of  the  yearly  rent  of  330  /.,  Howard  should 
pay  the  sum  of  6,600  /.  in  two  payments,  3,000  /.  on  the 
24th  June  iSio^and  3,600 /.,  without  interest,  on  the 
a4th  June  1813;  for  which  last  sum  Howard  was  to 
give  his  Bond ;  and  it  then  stated  that  Howard  should 
have  full  power,  right  and  title  to  turn  and  discharge 
the  water  into  the  river  Mersey,  through  any  part  of 
the  Woodheys  which  he  should  think  proper. 

Soon  after  this  last  Memorandum  was  executed,  some 
difficulties  suggested  themselves  to  Howard  as  to  the 
power  of  the  Plaintiff,  Wright^  to  make  a  Title  to  the 
Privileges  thus  agreed  to  be  sold ;  and,  as  these  difficul- 
ties seemed  to  him  insurmountable,  on  the  16th  of  July 
1810,  he  sent  a  Notice  in  writing  to  th/e  Plaintiff,  stating 
that,  in  consequence  of  the  defects  in  the  Title,  ho 
relinquished  and  gave  up  the  Agreement,  and  required 
that  that  part  of  the  Purchase  Money  which  he  had  paid 
should  be  returned  to  him. 


When  Wright  produced  his  Title,  it  appeared  that  he 
had  not  a  Fee  Simple  Interest  in  the  right  to  use  the 
water. ;  and  that  part  of  the  land  which  formed  one  of 
the  reservoirs  was  Leasehold  for  a  term  of  years.  His 
Title  to  the  water  was  by  a  Lease  from  Mr.  B.  Howard, 
(now  the  Duke  of  Norfolk)  dated  the  30th  of  October 
i8og.  .  By  this  Lease,  which  was  for  the  torm  of 
ninety-nine  years,  the  Land,  of  which  a  part  was 
covered  by  one  of  the  reservoirs  included  in  the  Agree- 
ment, was  demised  ;to  Wright,  his  Executors,  Adminis- 
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tratofs,  and  Assigns,  together  with  an  authority  to 
divert  the  water  of  the  river  Goit,  by  means  of  the 
weir  which  he  had  then  lately  erected,  for  the  purpose 
of  a  Cotton  Manufactory,  into  the  Land  agreed  to  be 
sold  to  Mr.  Howard;  but  upon  the  express  condition 
that  he  returned  a  part  of  the  water  so  used  into  the 
river  G&it,  at  a  point  far  above  its  junction  with  the 
Mersey,  and  therefore  far  above  the  Woodhej/s,  the' 
place  at  which  it  was  stipulated  by  the  Agreement  that 
Mr.  H&ward  should  have  the  privilege  of  returning  it. 


t8«3. 
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Besides  this,  it  appeared  that  between  the  junction 
of  the  Gait  and  Mersey,  and  the  place  at  which, 
according  to  the  Agreement,  the  water  was  to  be  re- 
tamed  through  the  Woodheys,  two  other  Proprietors, 
Mr.  Tattofi  and  Mr.  Arden,  possessed  Lands  on  the 
banks  of  the  Mersey. 

Mr.  Howard  having  given  notice  that  he  would  not 
ptrform  the  Agreement  on  account  of  defect  in  the  Title, 
Mr.  ffrigkt,  on  the  1 1  th  February  1811,  filed  the  original 
Bin  for  si  specific  performance  of  the  Contract.  h\ 
F«bniary  181 5,  Mr.  Howard  filed  the  Cross  Bill.  On  the 
I4di  of  March  1816,  Mr.  Wright  obtained  a  new  Lease 
from  the  Duke  of  'Norfolk,  on  the  surrender  of  his  Lease 
of  the  30th  of  October  iSog;  and,  by  this  new  Lease,  all 
tbt(t  waff  eomprised  in  the  former  Lease  was  re-demised 
to  him  for  the  Term  of  Ninety-four  Years,  and  Hie  obli- 
gaftioft  to  return  the  stream  of  die  rivet  Oot>  info  that 
ri^ver  before  its  junction  with  the  Mersey, ^fis  dischafged, 
and  an  tinrestribted  enjoyment  of  the  stream  was 
granted  dbrtng  the  continuance  of  the  Lease. 

IsitStft  Wright  ^(ied;  and  in  that  year  bia'Repre* 
senAnftivte'ffied  k  SupplemetUal  fiill,  which  stated  tl3a 
Vol.  h  0 
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new  Lease,  and  insisted  on  the  specific  performance  of 
the  Agreement. 

It  appeared  by  the  evidence,  that  if  the  stream,  the 
use  of  which  was  to  be  granted  to  Howard^  was  tamed 
into  the  Mersey  through  the  Woodheys,  according  to  the 
Agreement,  a  greater  fall  by  three  feet  would  be 
gained  than  could  be  had  by  returning  it  into  the  river 
Gait  at  any  point  above  the  junction  of  that  river  widi 
the  Mersey.  This  additional  fall  was  of  great  import- 
ance to  the  Cotton  Manufactory.  It  also  appeared^ 
tliat  the  privileges  as  to  the  use  of  the  water,  which 
were  contained  in  the  Agreement,  constituted  the  most 
valuable  part  of  the  subject  of  the  Contract;  and  that,, 
without  these  Privileges,  the  Propertyjgas  jg^otjworth 
more  than  one-third  of  the  price  which  Mr,  Howard 
agreed  to  pay. 

The  objections  to  the  Title  which  were  insisted  upon 
by  HiJward  were,  therefore : 

First,  as  to  the  Weir ;  that  Wright,  as  against  the 
Duke  of  Norfolk,  the  Proprietor  of  Land  on  one  bank  of 
*  the  river  above  the  Weir,  had  acquired  no  right  to 
maintain  it  beyond  the  Term  of  his  Lease ;  whereas^ 
the  Language  of  the  Agreement  imported  an  absolute 
Right: 

Second,  that  the  Agreement  was  expressed  for  an 
unqualified  Gh-ant,  in  Fee-simple,  of  the  use  of  the  two 
Reservoirs;  whereas  one  of  these  Reservoirs  was  upon 
a  part  of  the  Land  demised  for  a  term  of  Years  by  die 
Duke o/Notfolkto  Wright  : 

TiM,  tiiaty  at  the  timcwben  the  last  llemorandom 
•f  AgrMnent  was  executed,  by  winoh  Wright  expresBly 
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engaged  that  Howard  shovld  have  the  power  of  turning 
the  stream  into  the  River  Mersey ,  through  any  part  of 
ihe  field  called  the  Woodheys,  which  was  the  subject  of 
Howard^s  Purchase,  Wright  had  no  power  to  grant  any 
such  privilege;  but  was  bound  by  his  Lease  from  the 
Duhe  of  Norfolk  to  return  the  water  into  the  river 
GoH  at  a  point  much  above  the  Woodheys^  and  was, 
consequently,  then  unable,  as  against  the  Duke  of  Nor- 
folk^ to  perform  his  Contract.  And  that,  although  by 
the  new  Lease  of  March  1816,  the  Duke  of  Norfolk  had 
dispensed  with  that  obligation,  yet  he  had  dispensed 
with  it  only  for  a  term  of  years,  and  not  absolutely  \  and 
that,  as  against  Mr.  Tatton  and  Mr.  Arden^  the  other 
Proprietors  of  Land  between  the  Weir  and  the  Woodheys, 
there  was  no  ground  for  stating,  that  Wright  had  ac- 
quired the  power  of  diverting  the.  water  into  the  River 
jifersfy, which  he  had  undertaken  to  grant  to  Mr.  Howard. 
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Besides  these  objections,  Howard  insisted^  in  his 
Answer  to  the  Supplemental  Bill,  that,  at  such  a  distance 
of  time,  (it  being  then  ten  years  since  the  Agreement 
was  made)  the  Vendor  was  not  entitled  to  have  it  speci- 
fieaUy  performed;  that  the  Land  and  Buildings  had 
become  waste  and  dilapidated,  so  as  to  have  greatly 
decreased  in  value ;  that  he  had  entered  into  the  Agree- 
ment for  the  purposes  of  trade ;  and  that,  on  account  of 
die  delay,  together  with  the  change  of  times  and  cir- 
cumstances, he  could  not  now  make  use  of  the  subject 
of  the  Contract  for  the  purposes  iii^ejided  at  the  time 
when  the  Agreement  was  made.;  althotigh  they  xniglit 
Itave  been  advantageously  used  for  those  purposes,  at 
thc"  Si^^  when  the  Agreement  was  made,  if  Wright  had 
been  able  to  make  a  Title  to  the  stream  of  water  ac- 
cording to  h]s*Contract.    It  was  also  stated  by  Howard, 

o  2 
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18^3.         in  his  Answer  to  the  original  Bill,  that  it  would  cost 

'        "        '      1 6,000 /•  to  build  the  intended  Cotton  Manufactory,  so 

Wright       ^^  ^  ^^^^  ^y^^  benefit  of  the  stream  of  water,  and  that, 

Howard.       after  expending  so  large  a. Sum,  the  right  to  the  use  of 

the  water  must  detemiine  with  the  Lease* 

The  original  and  Vross  Cause  now  came  on  to  be 
heard  together.  There  was  no  evidence  in  support  of 
the  Fraud  charged  by  the  Cross  Bill ;  and  that  point 
was  not  much  insisted  on  at  the  hearing. 

Mr.  Bell,  and  Mr.  Kce,  for  the  Plaintiff,,  in  the 
original  Cause : — 
L  The  Terms  of  the  Agreement  do  not  import  a 
Sale  of  the  Fee  Simple  interest  in  the  right  to  use  the 
water.  The  words  Fee  Simple,  refer  merely  to  the 
Land ;  and  there  is  nothing  on  the  feuce  of  the  Agree- 
ment which  shows  that  Wright  professed  to  give  a  Fee 
Simple  right  to  impound  the  water  as  high  as  Marple 
Bridge :  on  the  contrary,  it  is  expressed  to  be  such  pri- 
vilege of  impounding  as  Wright  had.  This  privilege  is 
mentioned  in  the  Agreement  as  something  distinct  and 
separate  from  the  Land. 

IL  As  to  the  right  to  divert,  the  water  from  the 
Proprietors  of  Land  on  the  banks  of  the  river  between 
the  weir  and  the  Woodheys,  there  ifl  no  authority  for 
the  position,  that  a  Proprietor  of  Land  on  the  banks  of 
a  river  has  no  right  to  divert  the  water  of  the  river 
^  .  which  runs  by  the  Land  of  any  other  Proprietor,  unless 
be  returns  the  water  again  so  as  to  run  by^the  Land  of 
that  Proprietor.  According  to  the  principles  o^  the 
^aw  on  this  subject,  a  Proprietor  of  Land  on  the  banka 
of  a.  river  has  a  right  tp  divert  t^ie  water,  aalfcifi.  he 
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itoes  it  so  as  to  occasion  an  actual  injuiy  to  a  Neigh- 
bour. Without  an  actual  injury,  there  can  be  no  jight 
of  Action.  In  the  present  Case,  where  the  weir  was 
erected  so  long  ago  as  1804,  and  no  complaint  of  any 
injury  being  sustained  by  it  was  made  by  any  of  the 
Neighbours,  an  actual  right  to  use  the  water  may  be 
considered  to  have  accrued  at  this  distance  of  time. 
Certainlyi  after  so  long  an  acquiescence  by  the  Neigh- 
boura,  without  any  complaint  of  an  injury^  no  Court  of 
Equity  would  now  grant  an  Injunction  against  this 
weir.  Therefore,  as  there  is  no  room  to  say  that  the 
Neighbours  have  been  injured  by  the  water  being  di- 
verted, there  is  no  room  to  say  that  the  Plaintiff  had 
not  a  right  to  divert  it  by  this  weir,  and  to  enjoy  those 
rights  which  be  agreed  to  sell  to  the  Defendant. 


' V ^ 
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III.  As  to  the  objection  of  the  length  of  time  that 
has  elapsed,  there  is  no  ground  for  holding  that,  in  the 
present  Case,  Time  is  of  the  essence  of  the  Contract.  It 
was  not,  till  the  Answer  to  the  S  upplemental  Bill  in  1 8 1 9, 
that  this  objection  was  taken  by  the  Defendant.  lu 
none  of  the  previous  Answers  was  that  point  mentioned. 
Time  cannot  be  of  the  essence  of  the  Contract,  unless 
the  Parties  make  it  so  by  the  terms  of  the  Contract.  There 
may  be  cases  in  which,  if  the  Contract  is  entered  into 
with  a  view  to  Commercial  purposes,  the  Court  will  be 
disposed  to  consider  Time  as  of  the  essence  of  the  Con- 
tract. But  that  cannot  be  done  where  no  such  objec- 
tion is  raised  until  the  expiration  of  several  years  from 
the  commencement  of  the  Suit. 


IV.  The  Plaintiff  has  a  right  to  a  reference,  that  he 
may  haye  an  opportunity  to  perfect  his  Title.  The  alleged 
defects  are  subjects  for  compensation* 
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1 823.  Mr.  Pechel,  fof  one  of  the  Representatives  of  Wrigki. 

Wrioht  Mr.  Agar,  Mr.   Heald,  and  Mr.  Parker,  for  the 

,,    '^'  Defendant  in  the  oridnal  Suit : — 

Howard.  ^ 

I.  The  terms  of  the  Agreement  are  express  as  to 
a  Fee  Simple  interest  in  the  whole  subject  of  the  Con« 
tract.  An  agreement  to  grant,  without  qualification, 
must  necessarily  mean  a  grant  of  an  absolute  right;  and 
any  limitation  of  that  right  must  be  expressed.  But  the 
extent  of  the  money  to  be  laid  out  in  erecting  the  Manu- 
factory, and  the  amount  of  the  Purchase  Money,  suffici* 
ently  show  that  a  Fee  Simple  interest  in  the  whole  subject 
of  the  Agreement,  was  in  the  contemplation  of  theParties. 
It  cannot  be  supposed  that  the  Defendant  would  have 
entered  into  this  Contract,  if,  after  having  expended  sq 
large  a  sum  in  erecting  a  Manufactory,  the  whole  of 
the  money  thus  expended  might  become  useless  after 
the  expiration  of  the  existing  J^ase,  by  a  refusal,  on  the 
part  of  the  Duke  of  Norfolk,  to  renew  it. 

II.  As  to  the  right  to  use  the  water,  the  Haintiff  had  no 
Title,  as  against  Mr.  Tatton  and  Mr.  Arden,  either  by 
grant  or  prescription.  He  might  be  compelled  by  them 
to  remove  the  weir.  The  mere  erection  of  the  weir 
and  the  diversion  of  the  water  so  as  to  diminish  the 
quantity  which  passed  their  Land,  was  injury  enough. 
Taking  away  the  water  must,  of  itself,  be  injurious. 

HI.  This  is  precisely  one  of  those  Cases  in  which  the 
Court  will  hold  Time  to  be  of  the  essence  of  the  Con* 
tract,  and  will  not,  after  such  a  lapse  of  Time,  decree  the 
specific  Performance  of  this  Agreement.  In  Crofton  v. 
Ormsby  (a),  it  was  laid  down  by  Lord  Redesdale  as  the 
doctrine  of  Courts  of  Equity,  that  a  specific  performance 

(a)  2Sch.&Lef.6o4. 
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of  an  Agreemeot  for  a  Purchase  would  not  be  decreed^         1833. 
where  the  object  of  one  of  the  contracting  parties  would     '        ""' 
be  defeated  by  delay  which  had  taken  place.     This       Wright 
doctrine  is  most  thoroughly  adhered  to  in  Cases  where       Howard. 
the  Purchase  contemplated  by  the  Agreement,  is  with 
a  view  to  a  Commercial  purpose.    On  this  ground,  in  a 
Case  of  Parker  ▼.  Frith  (6),  the  Court  refused  to  decree 

{h)  This  Case  was  decided  by  the  Vice-Chancellor  in  1819. 

There  does  not  appear  to  be  any  ^ntry  of  the' Case  in  the 

Registrar's  Books.    The  following  Report  of  the  Case  is  from 

an  authentic  source : — 

1819. 

PARKER  V.  FRITH.  ,   17th  June. 


This  was  a  Bill  for  the  specific  Performance  of  an  Agree-  Spec^Fafm 

ment,  entered  into  by  the  Defendant,  to  take  a  Lease  of  certain  

Mines,  and  to  purchase   certain   Machinery  and  Tools,  at      Bill  for  the  spe- 
a  Valuation.  cific  Performance  ©f 

The  Plaintiff  agreed  to  grant  to  the  Defendants  a  Lease,  for  take aUase,V^ 
a  term  of  foHy-two  years,  at  certain  specified  rents,  of  an  forty-two  vears,  of 
iron- stone  mine,   a  cm!  mine,  a  blast  furnace  aad  engine;  Iron  and  Coal 
and  the  tools,  &c.  were  to  be  paid  for  by  the  Defendants,  ac-  ^!"*'  *°**  ^^' 
cording  to  a  Valuation  to  be  made  by  Arbitrators.   The  Agree-  pu^^^o^^^^^^ 
ment  was  made  on  the  37th  of  March  1810 ;  and  it  provided  dismissed  on  ac- ' 
that  the  Lease  should  commence,  and  Possession  be  given  as  to  count  of  deJaj  on 
the  Minerals,  ^om  Michaelmas  1810,  and  as  to  the  Works,  t'-c  part  of  the 
from  Ladyday  1811.    The  PlainUff  was  informed  that  imme-  ^^"^[li'',"^^*^"'*' 
diate  Possession,  at  these  dates,  was  of  great  consequence  to  ^^^  Pouession^at 
the  Defendants,  with  a  view  to  the  purposes  of  their  trade,  which  the  time  stipulated 
they  carried  on  as  Partners.    The  Plaintiff,  however,  did  not  in  the  AgreemeoL 
deliver  an  abstract  of  his  Title  till  February  1811,  when  it  ap- 
peared, that,  on  account  of  some  subsisting  Mortgages  to  which 
the  Plaintiff's  estate  was  liable,  it  was  necessary  that  the  Mort- 
gagees should  concur  in  the  Lease,  although  the  Plaintiff  had 
not  made  arrangements  to  procure  their  concurrence.     When 
the  Abstract  was  delivered,  the  Defendants  complained  of  the 
delay,  and  stated  to  the  Plaintiff,  that  it  had  already  been  in- 
jaiiotts  to  them,  and  that  they  should  require  compensation ; 
and  the  Plaintiff,  upon  this,  promised  them  a  reasonable  com- 
pensation. Further  delays  and  difficulties  occurred,  which  made 
the  Defendants,  before  August  1811,  abandon  all  thoughts  of 
the  Agreement  being  performed.    They  therefore  were  then 
obliged  to  provide  ebewhere  the  iron  which  they  intended  to 
have  made,  before  that  time,  in  the  furnace,  which  was  part 
of  the  subject  of  the  Agreement.    They  therefore  refused  to' 
name  Arbitrators  to  proceed  with  Xhe  Valuation,  according  to 
the  Agreement.     The  Plaintiff,  in  September  r8ii^  servedl 
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specific  Peiformance  of  an  Agreement  for  the  Lease  of 
a  Coal-mine,  where  a  considerable  delay  had  taken 
place.  But,  in  the  present  case,  where  the  Contract  was 
entered  into  with  a  view  to  a  Commercial  Establishment^ 
on  which  a  large  sum  of  money  was  to  be  expended', 
and  where  fourteen  years  had  elapsed  since  the  Con- 
tract was  made,  it  would  be  not  only  unjust,  but  highly 
impolitic,  if  the  Defendant  was  forced  to  a  performance 
of  the  Contract.  According  to  the  Terms  of  the  Agree- 
ment the  Manufactory  was  to  be  erected  within  five 
years  from  the  Time  when  the  Agreement  was  made ; 
and  it  would  now  be  too  great  a  hardship  to  for9e  upon 
him  an  Agreement  of  which  that  was  one  of  the  condi- 
tions. If  the  Defendant,  desiring  to  embark  all  his 
property  in  this  undertaking,  was  induced  to  enter  into 
this  engagement,  and  then  found  that  the  Vendor 
could  not  put  him  in  possession,  would  the  Court  act 
on  a  principle  which  must  suppose  that  the  Defendant, 
thus  contracting,  was  to  give  over  all  thoughts  of  em- 
ploying his  money  in  trade  until  a  Chancery  Suit  was 
decided?  Was  he  to  keep  his  capital  unemployed  all  the 
while,  because,  at  the  end  of  twelve  years,  the  Vendor, 
by  some  acts  done  in  the  interval,  was  able  at  that 

a  Notice  upon  them,  requiring  them  to  name  Arbitrators,  and 
on  their  refusal,  he  himself  appointed  Arbitrators,  who  pro- 
ceeded to  a  valuation  ex  parte;  and  in  Trinity  Term  1812,  he 
filed  this  Bill  for  a  specific  Performance.  The  Plaintiff  having 
died  soon  after  the  Bill  was  filed,  his  Representatives  revived 
the  Suit  in  1815. 

In  1819  this  Cause  came  on  to  be  heard. 

Mr.  Belly  Mr.  Skaduell  and  Mr.  IVrottesley  for  the  Plaintiff. 

The  Vice'ChancelloTf  considering  the  object  of  the  Agreement, 
and  the  delay  which  had  taken  place,  refused  to  decree  a  specific 
Performance,  according  to  the  terms  of  the  Agreement,  and 
said  that  he  could  not,  from  the  nature  of  the  case,  see  his  way 
to  direct  a  specific  Performance  with  a  pecuniary  Compensation. 
The  Defendants  having  made  some  unfounded  objections,  were 
refused  their  Costs. 

Bill  dismissed  without  Costs, 


CASES  IN  CHANCERY, 


2ai 


distance  of  Time  to  make  a  Title  i  Or  to  put  it  the 
other  way:  suppose  that  the  Defendant,  finding  that 
the  Vendor  could  not  make  a  Title  according  to  the 
Agreement,  gave  notice  in  1810  (as  was  done  in  this 
Case)  that  h^  considered  the  Agreement  at  an  end; 
that  he  then  entered  into  some  other  speculation ;  built 
a  factory,  perhaps,  elsewhere;  that  in  the  course  of 
some  years  a  change  of  times  takes  place,  adverse  to 
such  speculations :  what  a  monstrous  hardship  it  would 
be  to  force  the  application  of  the  ordinary  rule  in  such 
a  case,  and  to  hold  the  Defendant  to  the  ordinary  rule, 
which  would  compel  a  specific  Performance  ? 

IV.  This  is  no  Case  for  Compensation.  It  is  a  Case 
where  the  Vendor,  having  only  a  leasehold  Title,  under- 
takes to  sell  the  Fee  Simple,  and  is  within  the  class  of 
Cases  on  this  subject  which  decide  that  there  ought  to 
be  no  specific  Performance  in  such  cases.  In  the  Case 
of  Tendring  v.  London{c),  where  one  contracted  to  sell 
an  Estate  of  which  he  was  not  the  absolute  Owner,  and 
had  it  not  in  his  power,  by  the  ordinary  course  of  Law 
or  Equity,  to  make  himself  so,  though  the  Owner  offered 
to  make  the  Vendor  a  Title,  yet  the  Court  would  not 
force  the  Purchaser  to  take  it(d)-    And  the  general 

(c)  a  Eg.  Abr.  680,  pi.  9. 

Id)  In  Drewe  v.  Corp^  9  Ves,  368,  it  is  stated  to  have  been 
decided  that  the  principle  of  Compensation  cannot  be  extended 
to  compel  a  Purchaser  to  take  a  Leasehold,  though  for  a  very 
long  term,  instead  of  a  Freehold  Title.  On  referring  to  the 
Register's  Book,  tl}c  following  are  the  flicts  of  that  Case,  as 
stated  in  the  Matters  Report*  which  was  adopted  by  the  Decree.' 
The  Matter  found  that  the  Plaintiff  could  make  a  good  Title 
to  the  Estate  in  question,  upon  John  Langdon  joining  in  the 
Conveyance ;  and  he  found  that  John  Langdon  was  then  seised 
of  the  Fee  Simple  in  the  Estate,  subject  to  a  Mortgage  term  of 
4,000  years,  foreclosed  by  a  Decree  of  this  Court  in  1776,  and 
then  vested  in  Trust  for  the  Plaintiff;  and  also  subject  to 
a  Mortgage  of  the  Reversion  in  Fee,  made  in  the  year  1763, 
to  one  begon^  King,  but  which  was  then  vested  in  the  Plaintiff; 
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doctrine  of  the  Court  warrants  the  proposition,  thai 
'  where  a  man  undertakes  to  sell  an  Estate,  knowing 
at  the  time  that  he  has  no  Title,  the  Court  will  not 
compel  the  Purchaser  to  a  specific  Performance^  even^ 
although  the  Vendor  procures  a  Title  before  the  Master 
makes  his  Report. 

The  Vice-Chancellob  : — 
The  first  consideration  is,  whether  the, original  Plain- 
tiC  Mr.  Wright,  could,  when  he  received  the  Notice  of 
Abandonment  from  Mr.  Howard,  or  at  the  time  when 
the  original  Bill  was  filed,  give  to  Mr.  Howard  an  effec- 
tual Title  to  the  different  subjects  of  the  Contract.  And 
the  next  consideration  will  be,  whether  he  can  now 
make  such  effectual  Title.  It  is  objected  to  the  Title, 
first,  that  as  to  the  weir  itself,  Mr.  Wright  had  no  right 
to  maintain  it  for  the  purpose  of  throwing  back  the 
water,  as  against  the  Duke  of  Norfolk,  considered  as 
the  Proprietor  of  the  Land  above,  except  originally  for 
the  term  of  the  Lease  of  the  8th  October  1 809^  and  now 
for  the  term  of « the  Lease  of  the  14th  March  1816. 
Secondly,  that,  a&  against  the  Duke  of  Norfolk,  coi^ 
sidered  as  the  Proprietor  of  the  Land  below,  Mr.  Wright 
had  no  Title  to  turn  the  water,  diveited  by  means  of  the 
weir,  into  the  Mersey,  from  the  western  point  of  the 
Woodheys,  until  he  obtained  the  Lease  of  March  1816, 
and  that  he  now  has  no  right  so  to  turn  the  water,  ex- 
cept for  the  term  of  that  Lease.  Thirdly,  that  as  against 
Mr.  Tatt9H  and  Mr.  Arderiy  the  other  Proprietors  of  the 
land  below  the  weir,  Mr.  Wright  never  had,  and  his 
Representatives  have  not  now,  any  Title  to  turn  the 
water,  diverted  by  means  of  the  weir,  into  the  Merse^y, 
firom  ^he  said  western  point  of  the  Woodheys.      And 

but  that  John  langdon  refused  to  join  in  a  Conveyance,  and 
ikerelbre  the  Master  found  that  the  Plaintiff  could  not  make 
a  g9od  Title.    Drewt  v.  Corf,  Reg.  Lib.  A.  1803^  f«  'igo. 
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lastly,  tbftt  as  to  oiie  of  the  two  reservoirs,  the  unqua-  18113. 

lifted   use  of  which   Mr.  Wright  agreed  to  grant  to     ^        ' 
Mr.  Howard^  it  is  made,  in  part,  upon  land  demised  by       Wbioht 
tfie  Duke  of  Norfolk  originally  by  the  Lease  of  October       Howard. 
1809,  and  now  by  the  Lease  of  March  1816 ;  and,  con- 
sequently, Mr.  Wright f  or  his  Representatives,  have  no 
Title  to  it,  except  for  the  term  of  the  Lease. 

The  right  to  the  use  of  water  rests  on  clear  and  settled      Principle  of 
principles.     Prima  faciei  the  Proprietor  of  each  bank  thenghttothe 
of  a  stream  is  the  Proprietor  of  half  the  land  covered  Water. 
by  the  stream^  but  there  is  no  property  in  the  water.  ^=*22:«^.  u  /t4i^ 
Every  Proprietor  has  an  equal  right  to  use  the  water  y  ^'*  ^^  '^        /^ 
which  flows  in  the  stream ;  and,  consequently,  no  Pro- 
prietor can  have  the  right  to  use  the  water  to  the  pre- 
judice of  any  other  Proprietor.    Without  the  consent 
of  the  other  Proprietors,  who  may  be  affected  by  his 
operations,  no  Proprietor  can  either  diminish  the  quan- 
tity of  water,  which  would  otherwise  descend  ta  the 
ProjHrietors  below,  nor  throw  the  water  back  upon  the 
Proprietors  above.   Every  Proprietor  who  claims  a  right 
other  to  throw  the  water  back  above,  or  to  diminish 
the  quantity  of  water  which  is  to  descend  below,  must,  * 
in  Mder  to  maintain  his  claim,  either  prove  an  actual 
grant  or  licence  from  the  Proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment 
of  twenty  years :  which  term  of  twenty  years  is  how 
adopted,  upon  a  principle  of  general  convenience,  as 
affoiding  conclusive  presumption  of  a  grant.   It  appears 
to  me,  that  no  Action  will  lie  for  diverting  or  throwing 
back  water,  except  by  a  person  who  sustains  an  actual 
injury;  but  the  Action  must  lie  at  any  time  within  twenty 
years  when  the  injury  happ^is  to  arise,  in  consequence 
of  a  new  purpose  of  the  party  to  avail  himself  of  his 
conunonright.    The  question  of  Title  as  to  the  water,  in 
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this  Case,  will  readily  be  tried  by  these  plain  principles. 
It  appears  by  the  recitals  in  the  Lease  from  the  Duke 
of  Norfolk  in  October  i8og,  that  the  weir  which  throws 
the  water  back  above,  was  erected  by  Mr.  Wright  in 
1804:  and,  consequently,  Mr.  Wright  could  have  no 
Title  to  maintain  this  weir  against  the  Duke  of  Norfolkf 
considered  as  the  Proprietor  of  land  above,  except  by 
actual  grant ;  and  that  grant  is  to  be  found  in  the  Lease 
of  October  1809,  and  also  in  the  subsequent  Lease  of 
March  1816,  and  therefore  endures  only  for  the  term 
of  the  latter  Lease,  and  is  not  a  grant  in  Fee  Simple, 
according  to  the  effect  of  Mr.  Wrighi*s  Agreement  with 
Mr.  Howard, 


As  against  the  Duke  of  Norfolk,  considered  as  the 
Proprietor  of  land  below,  Mr.  Wright  was  bound,  by 
the  Lease  of  October  i8og,  to  return  the  water  nvhich 
should  be  diverted  by  the  weir  into  the  river  Got/,  at 
a  certain  point  stated,  and  consequently  had  no  Title 
to  enable  Mr.  Hotoard,  according  to  the  Agreement,  to 
turn  the  water  so  diverted  into  the  Mersey,  at  the  west 
end  of  the  Woodhej/s.  Mr.  Wright  afterwards,  by  the 
Lease  of  March  1816,  acquired,  as  against  the  Duke  of 
Norfolk,  considered  as  such  Proprietor  below,  this  right 
to  turn  the  water  into  the  Mersey ;  but  he  acquired  it, 
not  in  Pee  Simple,  according  to  the  effect  of  his  Agree- 
ment with  Mr.  Howard,  but  for  the  term  of  that  Lease 
only. 


With  respect  to  Mr.  Tatlon  and  ^x.Arden,  the  other 
Proprietors  of  the  land  below,  between  the  weir  and  the 
west  end  of  the  Woodheys,  it  is  clear  that  Mr.  Wright 
could  have  no  right,  at  the  time  of  filing  the  original 
Bill,  to  turn  the  water  into  the  Mersey  below  their  lands, 
except  by  express  grant  or  licence ;  and  no  such  grant 
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or  licence  ia  pretended.  The  time  that  has  since  elapsed 
can  afford  no  presumption  of  such  a  grant ;  becausei  in 
fact,  the  water  has  not  been  so  turned  into  the  Mersey, 

The  last  objection  to  the  Title  does  not  apply  to  the 
use  of  water,  but  to  the  land  demised  by  the  Duke  of 
Norfolk,  which  forms  a  part  of  one  of  the  reservoirs. 
Mr.  Wright  has  undertaken  to  grant  the  use  of  this  re- 
senroir,  in  Fee  Simple,  to  Mr.  Howard.  -  It  is  plain  he 
can  make  no  Title  to  it,  except  for  the  term  of  the  Duke 
of  Norfolk's  Lease* 

Upon  the  whole,  I  am  of  opinion  that  Mr.  Wright  not 
only  conld  not  make  a  good  Title,  in  the  four  respects 
which  have  been  stated,  at  the  time  when  Mr.  Howard 
gave  notice  of  his  intention  to  abandon  the  Contract, 
and  at  the  time  of  filing  the  original  Bill,  but  that  he 
cannot  now  make  a  good  Title  in  either  of  these  re- 
spects. Without  thinking  myself  called  upon  to  make  [ 
any  general  declaration  as  to  the  distinction  between 
land  contracted  for  as  mere  property,  and  land  con- 
tracted for  with  a  view  to  be  used  for  a  commercial 
establishment,  I  cannot  now  give  to  tlie  Representatives 
of  Mr.  Wright  the  chance  of  perfecting  their  Title  be- 
fore the  Master,  in  order  that  I  may  compel  Mr.  Howard, 
at  the  distance  of  fourteen  years,  to  return  to 
a  commercial  speculation,  which  he  was  then  obliged 
to  desert,  from  Mr.  Wright's  inability  to  perform  his 
engagement. 

.  Tlie  Bill  must  be  dismissed,  and  with  Costs ;  except 
as  to  80  much  of  the  Costs  as  may  have  been  occa- 
sioned by  Mr.  Howard^s  suggestions  of  fraud  and  mis- 
Yepiesentation,  whicb  are  altogether  disproved :  and  let 
tiiose  Costs  be  paid  by  Mr.  Howard.    With  respect  to 
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the  Cvoss  Bill,  I  shall  direct  the  three  Agreements  to- 
be  deUvered  up  to  be  cancelled ;  but  I  shall  make  this 
Decree  without  Costs ;  because  this  Cross  Bill  prays  that 
it  may  be  declared  that  these  Agreements  were  obtained 
by  fraud  and  misrepresentation,  allegations  which,  I  have 
before  stated,  were  altogether  disproved ';  and  it  is  the 
duty  of  the  Court  to  discourage  the  abuse  of  its  proceed- 
ings by  the  introduction  of  imputations  disgraceful  to 
character,  which  prove  to  be  altogethe  unfounded. 


1823. 
3d  February, 


POTT  V.  GALLINI. 


J  HE  Plaintiff  in  this  Suit  was  a  simple  contract  Cre- 
ditor of  Francis  Cecil  Gallird,  deceiased.  The  Bill  was 
filed  by  her  in  April  1817,  on  behalf  of  herself  and  the 
After  a  Decree  other  simple  contract  Creditors  of  GaUini  who  should 
[ration  of* A^ets  contribute  to  the  expense  of  the  Suit,  against  his  Heir- 
at^Law  and  Executors,  and  also  against  other  persons, 
who  were  charged  with  having  possessed  Assets  of  the 
Debtor;  audit  prayed  for  an  Account  of  GallinVs  Assets, 
that  they  might  be  applied  in  a  due  course  of  adminis- 

hTb^SdSted  ^^^^^^^  ^d  *^*t  *ey  ^^S^^  ^^  marshalled.  It  ap- 
peared,  that,  in  1815,  very  soon  after  GallinV%  death, 
an  amicable  Suit  was  instituted  for  the  administration 
of  his  Assets,  in  which  his  Children,  who  were  the  resi- 
duary Legatees  and  Infants,  were  the  Plaintiffs,  and 
his  Executors  and  Trustees,  the  Defendants ;  that,  in 
July  1816,  a  Decree  was  made  in  that  Suit,  which  di« 

.     tected  the  usual  AccountB  to  be  taken,  and  the  Debts  to 
made  a  second 

Decree,  directing  the  usual  Accounts  and  the  Assets  to  be  marshalled^  with 

liberty  to  the  Master  to  use  the  Accounts  taken  under  the  former  Decree. 

If  the  second  Suit  had  been  merely  for  the  same  objects  as  the  first,  ^e 

Decree  in  the  first  Suit  would  have  been  a  bar  to  it,  and  the  Court,  on  Motion 

before  Answer,  would  have  ordered  all  proceedings  in  it  to  be  stayed. 


Administration 
of  Assets, 
Practice, 


tration 
in  an  amicable 
Suit,  a  Creditor 
having  filed  a 
Bill  praying  for 
the  Usual  Ac- 


hy the  former 
Decree),  aiid 
also  to  have  the 
Assets  mar- 
shalled (which 
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in  the  first 
Suit),  the  Court 
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be  paid.   Under  this  Decree,  the  Master  took  the  nece»*  2833. 

sary  proceedings,  and  caused  advertisements  for  Cre-     '        ^ 
ditors  to  be  published.    Nearly  all  the  Creditors  had  ^°" 

come  in  before  the  MasicTf  and  the  time  limited  for  OAXxtm* 
proTing  their  debts  had  expired  in  December  i8i6. 
The  Plaintiff  in  this  Snit  had  not  come  in  to  prove  her 
alleged  debt  under  that  Decree.  The  Defendants,  the 
Execntors,  therefore  submitted  to  the  Court,  by  their 
Answer,  whether  the  Plaintiff  ought  not  to  have  proved 
her  alleged  debt  before  the  MaUer  in  the  prior  Suit ; 
and  whether  she  was  now  entitled  to  proceed  in  this 
Suit. 

No  Report  had  been  yet  made  by  the  Matier^  in  the 
first  Cause ;  and  the  Bill  in  that  Cajuse  did  not  pray  that 
the  Assets  might  be  marshalled,  nor  was  that  directed 
by  the  Decree. 

The  Plaintiff  in  this  Cause  moved,  on  the  15th  of 
April  1818,  pursuant  to  a  notice,  that  a  fund  in  Court  in 
the  first  Cause  might  be  transferred,  so  as  to  stand  as 
a  fund  in  this  Cause.  The  Court,  on  this  Motion,  did 
not  direct  the  fund  to  be  transferred ;  but  ordered  that 
it  shonkl  not,  in  any  manner,  be  disposed  of  without 
notice  to  the  Plaintiff  in  this  Cause,  and  that  she  should 
be  at  liberty,  by  her  Solicitor,  to  attend  the  MaUer  on 
taking  the  Accounts  of  the  Personal  Estate  directed 
by  the  Decree  in  the  first  Cause. 

The  Cause  came  on  now  to  be  heard. 

Mr.  Beil,  Mr.  Treshve,  and  Mr.  FeartUey,  for  the  De« 
fendants,  insisted  that  the  Decree  jn  the  fonaer  Suit 
was  sufficient,  and  that  they  were  entitled  to  the  same 
benefit  of  that  Decree,  in  the  present  Suit,  as  if  they 
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i8«3.  had   pleaded  it.    As  to  miurshalling  the  Assets^  that 

might  be  done  at  any  time,  on  an  application  in  the 
former  Suit.  It  was  decided,  in  Gibbs  y.  Ougier(a), 
Gallivx*  that  a  new  Bill  is  not  necessary  for  that  purpose^  in 
such  a  case  as  the  present.  In  order,  therefore,  to  jus* 
tify  the  Plaintiff*  for  instituting  this  Suit,  it  is  neces* 
aary  that  she  should  prove  satisfactorily  that  she  had 
no  Notice  of  the  prior  Suit  and  Decree.  In  one  respect 
this  Suit  is  more  defective  than  the  other,  inasmuch 
as  the  residuary  Legatees  are  not  made  Parties  to  it. 
If  the.  Court  should  be  disposed  to  think  this  Suit  jus- 
tifiable, it  would  be  the  most  convenient  course  to  have 
it  stand  over  till  after  the  Master* s  Report  is  made  in 
the  prior  Suit. 

Mr.  Hart  and  Mr.  Wakefield,  for  the  Plaintiff;  said, 
there  were  two  material  questions  to  be  considered  in 
this  Case.  1st,  In  what  respect  a  Creditor  was  to  be 
delayed  by  the  Decree  in  the  Suit  already  subsisting  ? 
And  ad.  Whether  the  filing  of  the  Bill  in  the  present 
Cause  was  a  step  so  unnecessary  and  vexatious,  that  the 
Court  would  not  make  a  Decree  upon  it  ?  As  to  the 
first  question,  the  primary  object  of  the  prior  Suit  was, 
not  to  satisfy  the  Creditors,  but  to  have  the  Accounts 
taken  in  an  amicable  way,  and  to  restrain  the  Creditors 
from  proceeding  at  Law.  The  relief  to  be  had  under 
that  Suit  was  not  so  ample  as  that  to  which  the  Credi- 
tors were  entitled,  and  which  is  sought,  by  the  present 
Bill.    The   Heir-at-Law  was  a  Plaintiff*  in  the    other 

(a)  13  Ves.  416.  In  that  case  it  was  said  by  Sir  IF.  Grants 
M.  H.  V  that  if  it  appeared  for  the  first  time  by  the  Report, 
that  a  specialty  Creditor  was  paid  out  of  the  personal  estate,  it 
^puld  not  be. necessary  to  file  another  Bill  for  the  purpose  oi 
marshalling  the  Assets."  That  must  of  coarse  apply  only  to 
cases  wher^  the  Helr-at-Law  or  Devisees  are  Parties  to  the 
fifitSuit. 
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Suit;  and  there  was  no  case  in  which,  where  the  per- 
son who  had  an  interest  to  repel  the  claims  of  Creditors 
was  a  Plaintiff  in  a  subsisting  Suit,  the  Court  had 
thought  that  a  sufficient  reason  to  refuse  to  make  a 
Decree  at  the  suit  of  a  Creditor.  The  Plaintiff  in  this 
Cause  sought  to  have  the  Assets  marshalled^  which 
had  not  been  done  in  the  first  Suit. 


Mr.  Bdl,  in  reply,  said,  that  the  Heir-at-Law  was  an      Quer^^  Whe- 

Infant  when  the  Decree  in  the  first  Cause  was  made,  ^^  J^«r®  <^*» 

and  that,  therefore,  the  Assets  could  not  be  marshalled,  marshal  the 

because  the  Parol  would  have  demurred.  Asseu  where  the 

Heir^at-Law  is 
an  Infant  ? 
Mr.  Hart  denied  that  the  Law  was  so,  and  said,  that 

the  Parol  demurring  could  not  delay  a  declaration  of 

the  rights  of  the  Parties. 

The  Yicb-Chancellor  :— 

Inasmuch  as  the  Creditors  are  entitled  to  have  the 
Assets  marshalled,  and  cannot  have  that  benefit  und^r 
the  former  Decree.  I  shall  make  a  second  Decree  for 
the  Accounts,  adding  a  direction  to  marshal  the  Assets ; 
and  that  the  Master  shall  be  at  liberty  to  use,  in  this 
Cause,  the  Accounts  taken  in  the  former  Cause.  I  re- 
commend aif  Application  to  be  made,  in  both  Causes, 
that  there  may  be  only  one  Report  in  both  Causes,  and 
that  they  may  both  come  on  to  be  heard  together  for 
further  directions. 

Where  there  is  a  prior  Decree,  and  a  second  Suit  for 
the  same  Accounts,  and  no  further  relief  than  can  be 
Bad  before  the  Jffli^er  under  the  first  Suit,  the  proper 
course  is,  to  move  that  the  proceedings  in  the  second 
Suit  may  he  BtAygH^  and  that  the  Plaintiff  may  go  be- 
fore  the  Master  in  the  first  Suit.     It  is  not  the  proper 
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1893.  course  to  iAaist  upon  the  firot  Suit^  in  the  Answer,  as 

a  bar  to  the  second,  because  putting  in  an  Answer,  in 
such  a  case,  leads  to  an  unnecessary  expense. 

If  the  second  Suit  prays  further  relief  than  can  be 
had  in  the  first  Suit,  then  the  Defendant  must  answer ; 
and  the  proper  course  is,  to  insist,  in  the  Answer,  upon 
the  first  Suit,  as  a  bar  to  a  second  Decree  for  the  same 
objects. 


1823-  BALL  V.  STORIE. 

.  18th  February. 

*    ^7^     Decree  of  the     ^  ^^  Plaintiff  filed  his  original  Bill  in  this  Court,  pray- 

-''^<^'tf./t^jrish  Court  of  ,\n%  that  he  might  be  relieved  against  a  Judgment 

D  d^Mstake    ^^^^^^  against  him  by  the  Defendant  in  the  Court  of 

King's  Bench  in  Ireland^  and  that  the  Defendant  might 

^^  i"i"™if  *^°  ^  restrained,  by  a  perpetual  Injunction,  from  proceeding 
Court  of  Chan*    ^^  ^^  Action  commenced  by  him  against  the  Plaintiff, 

eery  in  Ireland^   in  the  Court  of  King's  Bench  here,  on  that  Judgment, 
to  restrain  pro- 
ceedings at  Law 

in  that  country,  George  Henry  Storie,  the  Defendant,  in  1808,  pur- 
on  an  Interlocu-  chased  from  the  Marquis  of  Headfort  an  Annuity  of 
is  not  of  itself  '  ^  fi^^  ^*  a-year,  secured  on  the  real  estates  of  that  Noble- 
a  sufficient  man  in  Ireland,  for  the  sum  of  6,000  /.    The  estates  on 

anTniunctkin^in  ^^*^^  ^^^  Annuity  was  charged  being  encumbered  by 
this  Court,  to  re-  annuities  to  an  amount  far  exceedii^  the  rents,  an  ar- 
strain  proc^-  rangement  was  made,  in  181 1,  by  which  the  Marquis  of 
lion  in  the  King's  Headfort  and  LordBective,  his  eldest  Son,  were  to  con- 
Bench  here,  in  cur  in  suffering  Recoveries,  with  a  view  to  having  the 
samrmattcr?      esiAt&B  conveyed  to  Trustees,  for  the  purpose  of  being 

The  construe-  sold ;  and  the  Trustees  were  authorized  to  purchase  the 
tion  of  a  written 
Instrument  is  the 'same  in  Equity  as  at  Law. 

A  Court  of  Equity  will  reform  an  Instrument  which,  by  the  mistake  of  the 
Drawer,  admits  of  a  construction  inconsistent  with  the  true  Agreement  of 
the  Parties,  although  the  Party  seeking  to  reform  it  himself  drew  the  Instrument. 
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Annuities  of  die  Annuitants,  by  giving  tbem  Debentures  1 823. 

for  the  amount  of  their  purchase-rooniesi  carrying  in- 
terest at  five  per  cent,  and  to  be  discharged  out  of  the 
produce  of  the  sale  of  the  estates ;  the  Annuitants  agree*  Swais. 
ing,  upon  having  such  Debentures,  to  concur  in  the  in* 
tended  sale.  The  Defendant,  amongst  others,  acceded 
to  this  arrangement;  and,  in  1611,  received  six  Deben- 
tures, for  1,000/.  each,  carrying  interest  at  five  per  cent 
Part  of  the  estates  was  sold  by  the  Trustees ;  but,  as 
there  were  many  Encumbrances  prior  to  the  Defendant's, 
and  as^  under  the  arrangement  which  had  been  entered 
into,  each  Encumbrancer  was  to  be  paid  off  according 
to  his  priority,  no  part  of  the  proceeds  of  the  sale  was 
received  by  the  Defendant.  In  the  year  1816,  the  De- 
fendant filed  his  Bill,  in  this  Court,  against  the  Trustees, 
alleging  misapplication  of  the  Funds. 

The  Plaintiff,  in  1816,  was  the  Solicitor  and  Agent  for 
Lord  Beetive,  in  Ireland;  and,  in  the  year  1818,  wa0  in 
Lmimj  engaged  in  settling  some  of  his  Lordship's 
affiurs.  Overtures  weie  at  that  time  made  to  the  De- 
fendant by  Lord  BecHve,  for  a  settlement  of  the  Defai- 
danf  s  daim,  provided  he  would  desist  from  the  Suit 
which  he  had  commenced  in  this  Court.  But  before 
any  arrangement  on  the  subject  could  be  completed. 
Lord  Beetive  was  obliged  to  leave  London,  and  h^  au- 
thorized the  Plaintiff,  as  his  Agent,  to  concbide  an 
agreement  with  the  Defendant.  Accordingly,  on  the 
13th  of  April  1818,  a  Memorandum  of  Agi^ement  was 
signed  by  the  Defendant,  and  by  the  Plaintiff  on  behalf 
of  Lord  Beetive,  by  which  it  was  agreed  that  the  4,000  /. 
should  be  paid  to  the  Defendant  on  the  24th  of  April 
i8l8,  and  another  sum  of  4,000/.  on  the  24th  of  July 
1818,  in  satisfaction  of  his  six  Debentures ;  and,  in  con* 
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1823.  sideration  of  these  paymentSi  the  Defendant  agreed  to 

dUmiM  his  Bill,  on  payment  of  all  his  Costa. 

After  this  Memorandum  of  Agreement  had  been 
signed,  it  was  found  that  the  sum  due  to  the  Defendant 
in  respect  of  his  Debentures,  with  Interest  up  tp  the  24th 
of  July  i8i8y  was  8,200/. ;  and  the  Plaintiff  agreed  that 
the  Defendant  should  have  this  additional  sum  of  200/. 
As  to  this  additional  sum  of  200 /.,  ^^^  Plaintiff  agreed 
to  give  his  own  security,  and  to  bind  himself,  personally, 
for  the  payment  of  it.  But  there  was  no  intention  that 
the  Plaintiff  should  make  himself  liable  for  any  part  of 
the  Defendant's  claim  beyond  the  200/.  Pursuant  to 
this  Agreement,  the  Plaintiff,  on  the  24th  of  April  1818, 
paid  4,000/.  to  the  Defendant ;  and  Articles  of  Agree- 
ment, dated  on  the  same  day,  and  made  between  the 
Defendant  of  the  one  part,  and  the  Plaintiff,  on  behalf 
of  Lord  Bective,  of  the  other  part,  were  executed  for 
the  purpose  of  carrying  into  effect  the  Agreement  ex- 
pressed in  the  Memorandum ;  and  therefore  containing, 
amongst  other  provisions,  a  Covenant  for  payment  of 
the  4,000/.  on  the  loth  of  July  1818 :  but  this  Covenant? 
was  so  framed  as  to  make  the  Plaintiff  personally  liable> 
for.  the  4,000/.,  as  well  as  for  the  200/. 

Lord  Bectihe  did'  not  pay  the  4,200/.  on  the  10th  of 
July  1818,  pursuant  to  this  Agreement,  and,  therefore* 
soon  afterwards,  the  Defendant  brought  an  Action 
against  the  Plaintiff  for  the  200/.,  and  recovered  that 
sum.  In  consequence  of  the  non-payment  of  the  re- 
maining 4,000/.,  the  Defendant  recommenced  his  pro- 
ceedings in  this  Court  against  the  Trustees  upon  the 
Debentures.  In  1821,  however,  he  discovered  that  the 
Articles  of  Agreement  were  so  drawn  as  to  make  the 
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Plaintiff  personally  liable  for  the  4,000/. ;  and,  therefore, 
immediately  commenced  an  Action  against  him  in  the 
Court  of  King's  Bench  in  Ireland^  and  recovered  judg- 
ment for  that  sum.  Upon  this  the  Plaintiff  filed  a  Bill 
in  the  Court  of  Chancery  in  Ireland,  stating  the  facts 
as  to  the  Agreement,  and  the  mistake  by  which  the 
Plaintiff  was  made  personally  liable  for  the  4,000/.,  and 
pmying  for  an  Injunction  to  restrain  the  Defendant 
from  proceeding  on  the  Judgment;  The  Master  of  the 
Hoik  in  Ireland,  refused  an  Application  made  to  him 
by.  the  Plaintiff  for  an  Injunction;  but  the  Lord  Chan- 
cellar  of  Ireland,  on  an  appeal  to  him,  granted  the  In- 
junction. ,  The  Plaintiff  having  afterwards  come  over 
to  this  country,  the  Defendant  commenced  an  Action 
against  him  in  the  Court  of  King's  Bench  h^re,  upon 
the  Judgment  recovered  in  Ireland,  Upon  which  the 
Plaintiff  filed  his  Bill  in  this  Court,  stating  the  facta 
before-mentioned,  and  that  the  Plaintiff  commenced  his 
Action  in  this  country  with  full  notice  of  the  Injunction 
granted  by  the  Court  of  Chancery  in  Ireland,  and  there- 
fore praying  that  it  might  be  declared  that,  under  the 
circumstances  before  stated,  the  Plaintiff  was  entitled 
to  be  relieved  against  the  Judgment  obtained  against 
him  in  the  Court  of  King's  Bench  in  Ireland,  and  that 
the  Defendant  might  be  restrained,  by  a  perpetualln- 
jimction,  from  proceeding  on  that  Judgment,  and  from 
all  other,  proceedings  to  procure  payment  from  the 
Plaintiff  of  the  4,000/. 

To  this  Bill  the  Defendant  put  in  a  general  Demurrer 
for  want  of  Equity,  and  the  Case  now  came  on  to  be 
heard  on  the  Demurrer. 

Mr.  Bell  and  Mr.  Pemberton  for  the  Bill  :— 
L  As  to  the  Articles  of  Agreement,  though  the  Plain- 
P3 
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i8ft3.         tiff  is,  through  midtake,  made  liable  at  Law,  yet  he 
cannot  be  considered  liable  in  Equity.    Even  at  Law^ 
where  one  acting  as  an  Agent  executes  a  Deed,  it  is 
6TOBIE.       considered,  not  as  the  Deed  of  the  Agent,  but  of  the 
Principal.     Wilks  t.  Back  (a). 

II.  This  Court  will  adopt  the  decision  of  the  Irish 
Court  by  which  the  Injunction  was  granted.  It  has 
been  decided  that,  since  the  Union,  the  Judgment  of  an 
Irish  Court  is  not  to  be  considered  as  the  Judgment  of 
a  foreign  Court  ColUns  y.  Lord  MiUhew{b).  This 
Court,  therefore,  will  consider  itself  bound  by  the  De- 
cree of  the  Court  of  Chancery  in  Ireland^  just  as  the 
Court  of  King's  Bench  considers  itself  bound  by  the 
Judgment  of  an  Irish  Court  of  Law. 

Mr.  TroUope,  for  the  Demurrer,  relied  on  the  fttct,  that 
the  Injunction  obtained  in  Ireland  had  been  granted  on 
an  Interlocutory  Application ;  and  contended  that  the 
Case  Btated  by  the  Bill  was  not  strong  enough  to  induce 
this  Court  to  interfere. 

The  ViCB-CHANCKLtOR  :— 

It  has  been  insisted  that  this  Court  ought  to  follow 
the  Court  Sf  Equity  in  Ireland^  by  granting  the  Injunc- 
tion which  is  sought  for  by  the  Plaintiff,  without  entering 
into  the  merits  of  the  Case.  I  cannot  entertain  that 
opinion.  An  Interlocutory  Order .  of  the  Court  of  Chan- 
cery in  Ireland,  can  only  be  regarded  here,  as  an  autho- 
rity, and  not  as  binding  upon  the  Court;  although  a 
'  final  Judgment  of  that  Court,  in  a  Case  in  which  it  has 
concurrent  jurisdiction,  might  be  entided  to  different 
consideration.    In  the  present  Case,  the  Judgment  was 

(a)  2  £a5t,  142.  (b)  5  East,  473 
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obtained  in  the  Court  of  King's  Bench  in  Ireland,  upon  1893. 

a  written  Agreement.    The  Plaintiff  alleges  by  his  Bill     ' 

that  be  eontractedp  in  that  Agreement,  as  an  Agent  merely,  ^^^^ 

and  not  as  Principal.    But  I  cannot  hold  that  this  is  a        Stobii. 

case  for  relief  in  Equity;  because,  in  the  construction 

of  a  written  Agreement,  Equity  must  follow  the  Law* 

The  Demurrer  to  this  Bill  must,  therefore,  I  think,  be 

allowed.    But,  as  the  real  merits  of  the  Case  are  Hot 

raised  by  the  piesi^nt  state  of  the  pleadings ;  and  as  the 

Plaintiff,  if  he  cap  entitle  himself  to  relief  m^st  do  so 

by  a  Bill  which  seeks  relief,  by  praying  that  the  Articles 

of  Agreement  may  b^  reformed  according  to  the  true 

intention  of  the  Parties,  upon  the  ground  that,  by 

mistake,  they  ha?e  not  been  so  framed,  I  shall  permit 

the  Plaintiff  to  amend  his  Bill. 


The  Bill  was  afterwards  amended,  and  Lord  Bective 
made  a  Defendant.  The  amended  Bill  prayed,  that  the 
Articles  of  Agreement  might  be  reformed  according  to 
the  Memorandum  and  the  intention  of  the  parties,  by 
limiting  the  liability  of  the  Plaintiff  to  the  payment  of 
the  aoo/.;  and  that  the  Defendant,  Lord  Bective,  might 
be  decreed  to  execute  such  instrument  as  might  be 
necessary  for  binding  him  to  the  performance  of  the 
Agreement  on  his  part,  and  that  the  Defendant  Storie 
might  also  be  decreed  to  do  all  acts  necessary  on  his 
part  towards  rectifying  the  Agreement.  It  charged^ 
fhat  it  was  not  the  intention  of  the  Parties  that  the 
Plaintiff  should  make  himself  personally  liable  for  any 
sum  beyond  the  200/.  and  that  his  personal  responsi- 
bility for  the  payment  of  the  4,000  /.  was  never  contem- 
plated by  either  Party,  and  formed  no  part  of  the  Contract ; 
and  that  the  Defendant  Storie,  in  the  Bill  filed  by  him  in 
thiy  Court  in  November  1 8 1 8,  for  carrying  the  Agreement 
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1823.  into  execution,  stated  that  it  was  executed  by  the  Plaintiff, 

on  behalf  of  Lord  Beciive,  and  as  his  Lordship's  Agent; 
and  that  it  was  by  mistake  that  the  Agreement  was  so 
Storix.  framed  as  to  make  the  Plaintiff  liable  for  the  4,000  /.  The 
Defendant  Storie  put  in  his  Answer  to  this  Bill,  and,  in 
effect,  admitted  that  it  was  by  mistake  that  the  Plain^ 
tiff. was  made  personally  liable  for  the  4,000/.  But  the 
Answer  stated  that  the  Articles  of  Agreement  were  drawn 
by  the  Plaintiff  himself;  that  the  Solicitor  of  the 
Defendant  Storie  prepared  Articles  of  Agreement  pur- 
suant to  the  Memorandum,  but  that  the  Plaintiff  objected 
to  the  Deed  thus  prepared  by  the  Defendant's  Solicitor, 
on  the  ground  that  it  was  too  long,  and  therefore  pro- 
posed to  substitute  a  Draft  which  he  had  himself  prepared. 
The  Draft  of  the  Plaintiff  was  accordingly  adopted,  only 
that  an  additional  Clause  was  inserted,  at  the  time,  by 
the  Defendant's  Solicitor,  which  provided  for  the  pay- 
ment of  the  200/.  by  the  Plaintiff,  and  rather  tended  to 
favour  the  construction  of  his  personal  liability  for  the 
4,000/. 

The  Plaintiff  having  obtained  the  common  Injunction, 
and  the  order  Nisi  for  dissolving  it  having  been  ob- 
tained. Cause  was  now  shown,  on  the  merits,  against 
dissolving  the  Injunction. 

Mr.  Bell  and  Mr.  Pemfter^on  for  the  Plaintiff,  relied  on 
the  following  Cases,  in  which  the  Court  had  reformed 
Instruments  which  had  been  framed  by  mistake  in  a 
manner  contrary  to  the  intention  of  the  Parties,  even 
where  the  Instrument  was  framed^  ^  one  of  the  Parties. 
Acton  V.  Pierce  (c),  Bishop  v.  Church  (d),  Welsh  v.  Har- 
vfy(e),  Probartv.  Clifford (f),  Simpson  v.  Vaughan(g)i 

(c)  a  Vern.  480.     S.  C.  Pre.  Cha.  237. 

(«0  2  Ves.  100.  and  371.     S.  C.  3  Atk.  691. 

(e)  Cited  2  Ves.  102.  (/)  Ibid.  (g)  2  Atk.  31. 
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Thomas  r.  Frazer(h\  In  re  Baietf  Henckell  (t),  Grace  v.  1833. 

Freeman  (k\  Bum  v.  Bum  (I).    They  also  contended,  ^ 
that  the  mistake  in  this  Case  was  occasioned  by  the  Ball 

Clause  introduced  by  the  Solicitor  of  the  Defendant.  £toeib. 

Mr.  Trollope  for  the  Defendant,  insisted  that  the  Plain- 
tiff, under  the  circumstances,  was  not  entitled  to  have 
the  Deed  reformed. 

The  Vice-Chancelhr  seemed  at  first  disposed  to  think, 
that,  as  the  Plaintiff  was  himself  a  professional  man,  and 
drew  the  Deed  with  his  own  hand,  he  was  not  entitled 
to  relief  on  the  ground  of  mistake.  But  his  Honor  said^ 
he  would  take  time  to  consider  the  Case;  and  after- 
wards pronounced  the  following  Judgment. 

(A)  3  Yes.  399.        (0  3  Yes.  400.  in  note.         {k)  Ibid. 

(/)  3  Yet;  573.  In  the  case  of  Jctonv,  Fierce^  where  there 
was  a  Bond  to  the  intended  Wife  extinguished  at  Law.  by  the 
after-marriage,  the  principle  of  the  decision  was,  that  the  I^tru- 
ment  was  evidence  of  the  Contract  to  pay ;  and  their  Heirs,  being 
named,  were  bound,  as  well  as  Executors.  So  in  Probert  ▼.  Clif" 
fordy  which  was  the  case  of  a  joint  Covenant,  br  Father  and  Son, 
that  the  Wife's  jointure  should  continue  300/.  a-year,  the  Co- 
Tfnant;  being  an  executory  Agreement,  was  held  to  be  evidence 
of  the  several  engagements  of  both  Father  and  Son ;  and  Heirs, 
being  named,  were  bound,  as  well  as  Executors.  In  Bishop  v. 
CiawA,  Lord  Hardoieke  puts  the  case'  upon  the  grbund,  Inet; 
although  the  obligation  was  joint,  yet  the  condition,  being  "  if 
they  or  either  of  them  should  pay/'  was  evidence  of  a  several 
Agreement  Perhaps  this  view  of  these  two  Cases  b  hardlv  to 
be  supported,  because  it  amounts  to  this,  that,  upon  the  whole 
Inttmmenty  at  Law,  the  Agreement  is  joint,  and  in  Equity, 
several.  In  Smpson  v.  Vaughan^ .  the  condition  was  joint  as 
well  as  the  obUgation,  and  the  Court  proceeded  upon  the  ground 
of -mistake,  simply.  In  these  four  cases,  the  Bonds  were  filled 
up  by  one  of  the  joint  Obligors,  and  there  was  no  other  Evi- 
dence ci  mistake  than  the  reasonable  presumption  arising  from 
the  general  circumstances  of  the  Case,  and  the  ignorance  of  the 
Partieawho  filled  up  the  Bond.  In  Bishop  v.  CAiircA,  the  Bond 
was  filled  up  by  Bishop^  the  Obligee. 
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i8«3.  The  Vicb-Chancellob  ;--* 

^        '  If  called  upon  tp  decide  this  Case  upon  the  present 

^^^  state  of  the  Record,  I  should  be  bound  to  conclude  that 
StOBXB.  ^®  Instrument  in  question  did  not  legally  effectuate 
the  real  intention  of  the  Parties,  and  that  it  was  not  tbie 
true  Agreement,  that  the  Plaintiff  should  be  person- 
ally bound  for  the  Sum  of  4,000  /.  which  was  demanded 
by  the  Action  at  Law.  For  the  purpose  of  this  Injunc- 
tion, I  assume  that  fact  Then  the  question  is,  whether 
in  respect  that  the  Instrument,  with  the  exception  of 
the  sixth  Clause,  was  drawn  by  the  Plaintiff  himself,  who 
is  a  professional  person,  he  can  be  permitted  to  say,  that 
the  Instrument  doee  not  contain  the  true  Agreement* 

I  am  very  much  disposed  to  adopt  the  argument  at 
the  Bar,  that,  if  the  Instrument  had  been  executed  as 
drawn  by  the  Plaintiff,  it  would  not,  at  Law,  have  fixed 
the  Plaintiff  with  the  personal  obligation  to  pay  the 
4,000 /»  and  that  the  introducti<m  of  the  sixth  Clause, 
which  was  not  drawn  by  die  Plaintiff,  but  by  die  Soli- 
citor to  Uia  Defendant,  has  in  truth  occasioned  the  pre- 
sent legal  constructioii  of  the  Instrument.  If  this  be  so, 
then  this  is  reduced  to  the  common  ease  of  an  Instra- 
ment  to  be  reformed  in  Equity,  because  the  Drawer  has, 
by  mistake,  miscamed  in  the  eicpression  of  the  Agiee- 
ment  of  the  Parties. 

If,  however,  this  Case  requires  the  decision  of  the 
Court  upon  the  point,  whether  a  Court  of  Equity  will 
refuse  to  reform  an  Instrmnent  which  has  mistaken  the 
intentioa  of  the  Parties,  because  it  happened  to  he 
drawn  by  the  Party  aeeking  that  reformation,  I  am  pre^ 
pared  to  give  my  opinion  upon  that  point.  The  rule  at 
Law,  that  evidence  is  not  admissible  to  contradict  or 
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explain  a  written  Instrament,  stated,  simpUciier^  is  re-  1823. 

ceived  in  Equity  as  well  as  at  Law.  A  Court  of  Equity  , 
does,  ner^thelessy  assume  a  jurisdiction  to  reform  In- 
struments, which,  eidier  by  the  fraud  or  mistake  of  the  Sto&xe. 
Drawer,  admit  of  a  construction  inconsistent  with  the 
true  Agreement  of  the  Parties.  And,  of  necessity,  in 
tile  exercise  of  this  jurisdiction,  a  Court  of  Equity 
receives  evidence  of  Ae  true  Agreement  in  contra- 
diction of -the  written  Instrument.  If  the  true  Agree- 
ment and  the  consequent  mistake  in  the  written  Instru- 
ment be  established  by  the  evidence,  can  a  Court  of 
Equity  refuse  relief,  because  it  ^ipeafs,  that  the  Party 
seeking  relief  himself  drew  the  Instrument;  unless  it  be 
a  principle  in  a  Court  of  Equity,  not  to  relieve  a  Party 
against  his  own  mistakes. 

There  is  no  such  principle  in  a  Court  of  Equity*  Com- 
mon mistake  is  the  ordinary  head  of  jurisdiction;  and 
every  Party  who  comes  to  be  relieved  against  an  Agree- 
ment which  he  has  signed,  by  whomsoever  dswm,  comas 
to  be  relieved  against  his  own  mistake. 

InBUhopyr.  Chwch,  the  Bond  waadm«^  by  the  OUi- 
gee,  in  whose  fitvour  it  was  established  to  be  several  as 
weU  as  joint  If,  therefore,  this  Instrument  had  been 
wholly  drawn  by  the  Plainti^  i  sfaoutd  etiU  have  hew 
of  opinioi^  that  the  lajanciicm  most  be  oontmrni. 
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^iSna.  WATERS  v.  MAYHEW  and  others. 

13th  and  soth 
November,  and    rp 
5U1  December.     1  HE,  Bill  in  this  Cauae  prayed  for  an  account  of  the 

Monies  produced  by  the  sales  of  certain  real  Eatatea^ 
Fractice.'  which  had  been  sold  by  the  Defendants,  under  a  con- 

yeyance  made  to  them^  by  the  Plaintiffi  for  that  purpose. 

ui^TiSch   '^^  ^**  ^*"  ^^  Defendant,  Mayhew,  put  in  the  following 
neither  an  Office  Plea:. 
Copy  of  the  Re- 
cord of  the  Out-  -        , 
lawry,  norofthe       '^  This  Defendant  not  confeasing,  &c.  saith  that  .the 

Capias  UtlagO'  said  Complainant  now  is  and  standeth  a  person  outlawed, 
nexed^buTonly  ^^^  "  thereby  disabled  by  the  Laws  of  this  Realm  to  sue 
a  Certificate  or  commence  any  Action  or  Actions,  Suit  or  Suits  in  this 
^7S  'o  ^^  honourable  Court,  or  in  any  other  Court,  until  the  said 
rics,  was  held  to  Outlawry  be  reversed  by  due. course  of  Law.  For  this 
be  bad ;  bit  Defendant  saith,  that,  on  Monday  next  after  the  Feast  of 

to  amend  itb^    ^^'  ^^^9  ^^  *^®  second  year  of  the  reign  of  his  Majesty 
cause  the  defect   King  George  the  Fourth,  the  said  Complainant,  by  the 
^ttSklJ^thl  *   name  of  Edmund  Waters,  late  of  the  Haymarket  in  the 
Clerk  of  the         county  of  Middlesex^  Esq.  was  outlawed  in  an  Action  of 
Outlawries,  and   Trespass  on  the  Case  for  300  /.  at  the  suit  of  K  Hill, 
to<L?lS^id  ^^  ^y  ^^  •"^  Outlawry,  sub  pede  sigiUi,  hereunto  an- 
not  affect  the       nexed  appeareth ;)  and  further,  that,  on  Monday  next 
rabatanceof  the   ^f^^  ^^  p^^g^  ^f  ^u  Saints,  in  the  second  year  of  the 
reign  of  his  present. Majesty,  King  George  the  Fourth* 
the  said  Complainant,  by  the  name  of  Edmund  Waters, 
late  of  London,  Esq.  was  outlawed  in  an  Action  of  Tres- 
pass on  the  Case  for  aoo  /.,  at  the  suit  ot  Joseph  Cooper, 
Joseph  Watson,  Thomas  Osborne  Stock,  and  Ford  WUson 
(as  by  the  said  last-mentioned    Outlawry,  syb  pede 
sigilU,  hereunto  also  annexed  appeareth)  both  of  which 
said  Outlawries  do  yet  stand  and  remain  in  foil  force 
and  unreversed.    And  this  Defendant  doth  aver  that  the 
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said  Edmund  Waters,  the  Complainant  named  in  the 
said  Bill  of  Complaint,  and  the  said  Edmund  Waters 
named  in  the  Certificates  of  the  said  Outlawries,  svbpede 
sigilUf  hereunto  annexed,  is  one  and  the  same  person, 
and  not  diverse  and  several;  and  therefore  this  De- 
fendant doth  humbly  demand  the  judgment  of  this 
honourable  Court,  whether  or  no  he  shall  be  compelled 
to  make  any  other  or  further  answer  to  the  said  Com- 
plainant's Bill  of  Complaint,  until  the  said  Complainant 
shall  have  reversed  each  and  every  of  the  said  Outlawries, 
and  thereby  become  a  person  of  ability  and  capable  to  ex- 
hibit a  Bill  of  Complaint  against  this  Defendant ;  and,  in 
the  mean  time,  this  Defendant  prays  to  be  dismissed,  &c/'' 
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The  following  Certificates  were  annexed  to  the  Plea  : 

'*  London,  June  i8ti. 

''  EdmundWaters^lsite  of  the  Haymarket,  in  the  County 
of  Middlesex,  Esq.  outlawed  in  London,  on  Monday  next, 
after  the  Feast  of  St.  John,  before  the  Latin  Gate,  in 
the  second  year  of  the  reign  of  King  Geo.  the  4th, 
at  the  suit  of  Ridiard  Hill. 

«  R.  Hill  (l.  s.)  Case  300/." 

"  Examined,  John  Young,  Deputy  Clerk  of  the  Out- 
liwrie«." 


'*  London,  November  1821 . 

**  Edmund  Waters,  late  of  London,  Esq.  outlawed  at 
the  Hustings  of  Common  Pleas,  held  at  the  Guildhall  in 
and  for  the  City  of  London,  on  Monday  next  after  the 
Feast  of  All  Saints,  in  the  second  year  of  his  present 
Majesty,  King  Geo.  the  4th. 
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1829. 


"  At  the  Suit  of  Josqph  Cooper,  Josef  h  Watsonf  Thomas 
Osborne  Stock,  and  Ford  Wilson. 
«  Beavan,  (l.  s.)  Case  aoo/," 


Waters 

V. 

Mayhsw 

aod  othecB.  «'  Examined^  H.  Haines,  Clerk  of  the  Outlawry  J 


Mr.  Hart,  Mr.  Bell,   and  Mr.  Bridger,  for  the 
Plaintiff:— 

Foimerly  it  was  usual  to  annex  to  a  i^ea  of  Out- 
lawry the  whole  record  of  the  Outlawry  under  the  seal 
of  the  Court  fiom  whence  it  issued.  Co.  Utt.  itS,  h. 
Mitf.  184.  But  latterly  it  has  been  the  practice  to 
annex  the  capias  uilagatum  only,  under  the  seal  of 
the  Court.  1  Lutwyche,  6.  Cliffs  Entries,  14.  5  Bac. 
Ab.  235*  Here  there  is  neither  the  Record  nor  the 
coptos ;  but  there  is  only  a  Certificate,  from  the  Clerk 
of  the  Outlawries^  that  the  Plaintiff  has  been  outlawed. 
It  is  necessary  to  have  the  capias  utlagatum  annexed ; 
for  that  proves  that  the  person  against  whom  the  process 
issued  did  not  appear  before  the  exigent  was  returned. 

If  this  Outlawry  is  improperly  pleaded,  the  Defendant 
cannot  be  permitted  to  amend  his  Plea.  Became  this 
is  a  dilatory  Plea;  and  Pleas  of  that  kind  aine  imrer 
allowed  to  be  amended.  There  is  reason  to  believe 
that  the  capias  utlagatum  has  never  been  returned; 
and  therefore  this  Outlawry  is  incomplete. 

Mr.  Heald,  for  the  Defendant : — 

Outlawry  is  pleaded  at  Law  in  the  same  way  as  it  is 
pleaded  in  this  Case.  The  seal  of  the  Officer  of  the 
Court,  is  the  eeal  (^  the  Court ;  and  ibis  Certificate  is 
evidence  that  tliis  Reoprd  is  complete.  The  Outlawry 
is  complete  hefote  the  capias  utlagatum  is  sued  out ;  it  is 
the  foundation  of  the  capias ;  and  that  Writ  is  the  fruii 
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of  the  Oatlawry,  and  »  given  for  the  benefit  of  the  sub- 
ject after  the  Outlawry  is  complete. 

If  it  is  necessary  for  us  to  have  an  office  copy  of  the 
capias^  sub  pede  agilUf  it  is  not  necessaiy  to  annex  it  to 
the  Plea.  It  may  be  produced  in  Court,  at  any  time. 
It  is  only  said,  in  theiiooks,  that  it  is  usual  to  annex  it 
to  the  Pka. 
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1822. 


Watbrs 

Mayhkw 
and  others. 


The  Vicb-Chancbllob  :— 

This  is  a  perfect  Plea  of  the  Outlawry.  But  that  is 
not  sufficient.  There  must  be  evidence  of  the  fact. 
Formerly  the  office  copy  of  the  Record  was  required  to 
be  annexed  to  the  Plea  for  that  purpose.  Afterwards 
an  office  copy  of  the  capias  utlagatum  was  considered 
sufficient.  And  the  question  is,  whetlier  the  modem 
practice  has  established  that  a  Certificate  from  the  Clerk 
of  the  Outlawries  is  equivalent  to  the  capias.  Let  this 
Plea  stand  over  till  the  next  day  for  hearing  Pleas  and 
Demurrers,  and,  in  the  mean  time,  let  the  Register  as- 
eertain  what  is  the  practice  of  the  Court  upon  the  sub- 
ject, by  referring  to  the  Records ;  and  if  it  turns  out 
that  the  capias  vtlagatum  ought  to  have  been  annexed, 
I  shall  permit  the  Plea  to  be  amended  ;  for  the  objection 
that  has  been  raised  extends  to  the  form  only  of  the  Plea, 
and  does  not  affect  the  substance. 


This  Plea  was  again  called  on ;  but  no  precedents  had  Qotb  November, 
been  (bund  in  support  of  the  practice,  as  it  had  been 
stated  by  the  Defendant's  Counsel.  Mr.  Heald  said, 
that  he  had  received  a  Certificate,  stating  that  what  was 
called  the  seal  of  the  Court  was  the  seal  of  the  Officer 
of  the  Court ;  and  that  the  Documents  annexed  to  this 
Plea,  were  the  Certificates  usually  given  in  cases  of 
Outlawiy. 
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i8as. 


Waters 

Mayhbw 
and  othen. 


The  Vice-Chancellor  : —  '  ^ 

I  never  can  hold  the  Outlawry  in  this  Case  to  be 
properly  pleaded,  unless  this  manner  of  pleading  it  is 
shown  to  have  become  proper  by  inveterate  practice. 
If  that  is  not  shown,  I  must. hold  this  Plea  to  be  bad, 
for  want  of  judicial  evidence  of  the  Outlawry.  But,  ad 
it  would  be  hard  that  this  Defendant  should  be  deprived 
of  his  rights  by  the  mistake  of  the  Officer  of  the  Court 
to  whom  he  applied,  I  shall  permit  him  to  move  to  amend 
his  Plea,  on  first  giving  notice  of  the  Motion  to  the 
Plaintiff. 


5th  December.  ^^*  Heald  moved,  that  the  Defendant  might  be  at 
liberty  to  withdraw  his  Plea  filed  in  this  Cause,  and  to 
amend  it  by  annexing  an  office  copy  of  the  exigent, 
or  record  of  the  Outlawry,  upon  which  the  Plaintiff  was 
declared  an  Outlaw. 

Mr.  Bell  opposed  the  Motion  and  said,  that  a  Plea 
of  Outlawry  was  not  a  Plea  to  the  merits  of  the  Case ; 
but  the  effect  of  it  was  only  to  suspend  the  Cause  until 
the  Outlawry  was  reversed ;  and  that  it  was  the  rule  o{ 
the  Courts,  never  to  give  any  indulgence  to  a  plea 
which  did  not  meet  the  merits  of  the  Case. 

The  Vice-Chancellor  :— 

If  the  defect  of  this  Plea  had  been  caused  by  the 

negligence  or  inattention  of  the  Defendant,  I  would  not 

have  allowed  him  to  amend  it;  but  that  was  not  the 

case ;  for  this  informality  was  occasioned  by  the  error 

of  a  public  officer  to  whom  the  Defendant  applied  in 

order  to  de  what  was  right  upon  the  occasion.     It  is 

now  found  that  the  Clerk  of  the  Outlawries  was  mistaken, 

and  I  must,  therefore,  relieve  the  Defendant  from  the 

error  which  he  has  been  led  into  by  the  mistake  of  that 

public  officer. 

Motion  granted. 
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WATERS  V.  CHAMBERS.  1822. 

14th  December. 

IN  tbis  Case,  tlie  Defendant^  Chambers,  had  put  ia  a     ^oth  March 

Plea  of  Outlawry  after  an  Attachment  had  issued  against    "^  '      ^' 

him  for  want  of  an  Answer.    Mr.  Hart,  Mr.  Bell,  and  PleaofOutlawry. 

Mr.  Bridger,  for  the  Plaintiff,  now  moved  that  the  Plea        ^^]«^^- 

might  be  taken  off  the  File.    They  said  that  a^Plea  of  x  A  Defendant 

Outlawry  was  a  dilatory  Plea ;  and  that,  upon  the  prin-  •K**"*'  whom 

ciple  established  by  the  Case  of  Curzon  v.  Lord  De  La  was  issued  for 

Zauch  (a),  such  a  Plea  could  not  be  filed  by  a  Defendant  ^^t  of  an  An^ 

t  '  J.        ^  swer,  mav  file 

who  was  m  contempt.  ^  p,;^  ^f^^^^ 


Mr.  Heald  and  Mr.  Rose  opposed  the  Motiotl. 

The  Yice'Chancellor  said,  that  he  had  consulted  the 
Register,  Mr.  Walker^  and  was  of  opinion  that  a  Plea  of 
Outlawry  might  be  filed  after  an  Attachment  had  issued. 


lawry. 


i8a3. 
8th  &  2otli 

SANDERS  1;.  MURNEY.  ^V^""  ApS 

An  Attachment  with  Proclamations  had  issued  against  Pita  4<  Jnswen 
the  Defendant,  for  not  putting  in  his  Answer  to  the  Bill.        Practice. 
After  the  day  on  which  the  Attachment  with  Proclama-      a  Defendant 
tions  was  returnable,  the  Defendant  put  in  a  Pha  add  against  whom 
Answer,  without  having  obtained  the  leave  of  the  Court  wkh  i?Sni 
for  that  purpose.     It  did  not  appear  that  the  Writ  had  tions  has  issued^ 

been  actually  returned,  before  the  Plea  and  Answer  were  S*^  ^^\  *"  * 
^  Plea  and  An. 

filed.  swer,  if  the 

Writ  has  not 
Mr.  Lowndes,  for  the  Plaintiff^  now  moved  that  the  heen  returned, 

Plea  and  Answer  might  be  taken  off  the  File.    He  said,  iaU^'wrh  tT 

,  V  ,  c  .o.  ^"  returned. 

{a)  I  Swans.  185. 

Vol.  I.  Q 
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1823. 

SaMD£RS 

t. 

MU&NBT. 


that  a  Defendant  could  not  put  in  a  Plea  and  Answer, 
after  an  Attachment  with  Proclamations  had  issued 
against  him,  ivithout  having  previously  obtained  the 
leave  of  the  Court ;  and  he  cited  Beames*8  Ord.  Chmu  1 78. 
Gilh.  For.  Rom.  71,  72.  **  The  reason  why,  upon  the  first 
contempt  on  the  Attachment,  they  allow  a  Comtiiiission 
to  issue,  or  a  Plea  or  Demurrer  to  be  put  in,  is  because 
it  does  not  appear  to  be  ^n  affected  delay ;  and,  there- 
fore, upon  tenderiVig  the  Costs  of  the  Attachment,  the 
Defendant  may  take  his  Commission ;  am),  upon  like 
tender,  the  Plea  a)id  Demurrer  are  to  be  received. 
But,  if  there  regularly  issues  an  Attachment  wifli  Pro- 
clamations, the  Defendant  cannot  of  course  purge  his 
contempt  by  a  mere  tender ;  but  he  must  apply  to  the 
Court  to  shaw  that  his  Plea  smd  Deinurrer  are  pmper,  tod 
to  exhibit  a  proper  escciwe  for  his  delay,  that  the  Cotit 
may  see  that  there  is  no  fttrther  likelihood  of  dellqr  by 
the  Plea  or  Demurrer  put  in,  or  by  the  commission  to 
answer  granted."  Llot/dv.  Gunter{a),  Newton  v.  Dent  (by 


Mr.  Spence,  for  the  Defendant,  admitted,  that,  if  the 
Attachment  with  Proclamations  had  been  actually  re- 
turned, the  Defendant  could  not  have  filed  a  Plea 
and  Answer;  but  he  said  that  the  Defendant  was  ti 
liberty  to  file  the  Plea  and  Answer  before  the  Attach- 
ment with  Proclamations  was  returned. 

The  Vice-ChancellOr:^— 

I  will  consult  the  Register  about  this  Motion.  The 
question  here  is,  whether,  in  order  to  msJce  the  pro- 
ceeding which  is  complained  of  irregular,  the  Attach- 
ment with  Proclamations  must  not  be  retortied.  In 
Nefoton  V.  Dentf  the  Sheriff  had  returned  apt  corpus. 


(fl)  I  Vern.  *i75. 


(b)  I  Dick.  934. 
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Tfae  Vi€E-CfiANCsii»OR : —  1833. 

^e  quertibii,  nvheAtif  thili  Plea  ^idd  AmMt^  ^w 
regularly  filfed,  depends  On  the  Ordeitr  of  Lord  Ctat^en*  p, 

don  and  Sir  Harbottk  Grimston;  which  express,  *'  that,  Mububi- 
after  a  contempt  duly  prosecuted  to  an  Attachment  with  17th  April. 
Proclamation  returned;  no  Plea  or  Demurrer  shall  be 
admitted,  but  upon  Motion  in  Court  (c).**  This  Order 
U  confirmed  by  the  practice  of  the  Court,  and  by  the 
Case  which  has  been  cited  from  Dickens.  If,  therefore, 
this  Plea  and  Answer  were  filed  after  the  Attachment 
widi  Proclamations  was  returned,  they  are  irregular; 
if  before,  they  are  regular.  As  it  does  not  appear  that 
the  Writ  had  been  returned  in  this  Case,  when  the  Pl^ 
aud  Answer  were  filed,  I  must  hold  them  to  hare  been 
regdlarly  filed,  and  must  refiise  this  Motion. 


1823. 
5th  February, 

HOOlC  t.  DORMATf.  30th  April,  and 

5th  May. 

1  HE  Bill  prayed  that  Ifce  Defendfiint,  Eliiabeth  Dorman,  PUa.  Dmurrcr. 

might  be  decreed  to  deliirer  tb  the  Plaintifis  possession      „  ""TH,  . 

*  .     *-•  J  TM      ».  To  a  Bui  for 
of  certain  Messuages  and  Hereditaments,  tb  account  the  Delivery  nt' 

for  the  Hents  and  Profits,  and  to  deliver  up  all  the  Title  Title  Deeds,  and 

Deeds  relating  to  the  Estate  in  question,  or,  otherwise,  to'restrSn"he*^" 

that  the  Plaintiffs  might  be  at  liberty  to  proceed  at  Law  setting  up  of  out- 

for  the  recovery  of  the  Estate,  and  that  the  TiUe  Deeds  f  andiog  lerms, 

•  ^  ./-  .^,»vnt  .  .     ^  which  no 
relating  to  it,  in  me  possession  of  the  Defendant,  might  Affidavit  as  to 

the  Title  Deeds 

«u  amtited,  the  D^ndant  pleaded  that  there  were  no  outstamling  Terms :  Plea 

overruled,  because  it  ought  to  have  been  confined  to  so  much  of  the  Bill  as  related 

to  the  outstanding  Terms,  and  because  that  part  of  the  Bill  Which  related  to  the 

Title  DeedR  ought  to  have  been  demined  to,  ior  want  of  the  Affidavit. 

A  Defendant  who  has  pleaded  to  a  BUI  cannot  demur  ore  ienus  to  it,  on  his 

Plea  being  ovemiled;  because  there  is  no  Demurrer  on  the  Record. 

(c)  S«e  Beames*s  Ord.  Chan.  17^ 
Q2 
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1823.  be  produced  at  the  trial  of  the  Action^  and  the  .Defendant 

be  restrained,  by  Injunction,  from  setting  up  any  legal 
Estate  or  outstanding  Terms  in  bar  of  the  Action. 


Hook 

DOBMAy 


The  Case  made  by  the  Bill  was,  that  Charles  Sharp, 
being  seised  in  fee  of.  twelve,  messuages  at  Crayford, 
and  of  two  houses  at  Dartford,  in  Kent,  by  his  Will,  dated 
in  1772,  devised  six  of  these  messuages  (subject  to  an 
Annuity),  to  his  daughter  Elizabeth  Sharp,  in  fee,  and 
the  other  six  messuages  to  his  daughter.  SaraA5Aafp  in 
fee ;  and  the  two  houses,  to  his  daughters  Elizabeth  and 
Sarah,  as  tenants  in  common  in  fee.  The  Testator  died 
in  1775,  and  both  his  daughters  survived  him.  Sarah 
Sharp  married  William  Pope,  and  Elizabeth  married  JoAn 
Darman.  In  1779  William  Pope  and  Sarah  hia  wife 
concurred  in  levj'ing  a  fine  of  the  six  messuages  of  which 
he  was  thus  seised  in  her  right,  and  a  Deed  was  executed 
by  all  necessary  Parties,  by  which  it  was  declared  that 
the  fine  should  enure  to  the  use.  of  William  Pope,  and 
Sarah  his  wife,  for  their  joint  lives,  and  the  life  of  the 
survivor,  with  remainder  to  the  use  of  William  Pope,  his 
heirs  and  assigns,  for  ever.  In  1 762,  William  Pope  pur- 
chased from  John  Dorman,  and  Elizabeth  his  wife,  their 
interest  in  the  two  houses  at  Dartford;  and,  accordingly, 
in  Hilary  term  1782,  John  Dorman  and  Elizabeth  his 
wife  concuiTed  in  levying  a  fine  of  their  interest  in  these 
two  houses ;  and  by  a  Deed  executed  by  all  the, neces- 
sary Parties,  it  was  declared  that  this  fine  should  operate 
to  the  use  of  William  Pope  and  Sarah  his  wife,  for  their 
lives,  with  •  remainder  to  William  Pope,  his  heirs  and 
assigns. .  The  Bill  stated,  that  the  Plaintiffs  were  unable 
to  set  forth,  more  particularly,  the  contents. of.  these 
Deeds  declaring  the  uses  of  the  fines*  thus  levied  ;  in- 
asmuch as  they  were  in  the  possession  of  the  Defendant. 
William  Pope  died  in  1786,  ^md. Sarah  Pope  in  1820. 
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The  Plaintiff  clamed,  as  the  heir  at  law  of  William 
Pope,  to  be  entitled  to  the  six  messuages  at  Crajfford^ 
and  the  two  houses  at  Dart/ord ;  but  the  Bill  alleged 
that  Elizabeth  Dorman,' who  had-sunrived  herbasband, 
entered  into  possession  of  these  messuages  and  houses 
immediately  on  the  death  of  Sarah  Pope  in  1820;  and 
also  got  possession  of  the  Deeds  declaring  the  uses  of  the 
fiues;  and  that  she  now  claimed  to  be  entitled  to  these 
m^suages  and  houses,  as  heir  at  law  to  her  sister,  Sarah 
Pope.  The  Bill  charged,  that  these  Deeds  were  still  in 
(he  possession  of  Elizabeth  Darman  ;  andthat,  if  th^y 
were  produced,  it  would  appear  that  the  Plaintiffs  were 
eotitled  to  the  messuages  and  houses,  but  that  J5.  Dor* 
man  refused  to  produce  them ;  and  that  she  had  procured 
certain  terms  of  yearsJn  the  property  in  question,  created 
hjCharles'.Sharp,  the  Testator,  or  by  some  prior' owner, 
and«  which:  had  been  vested  in  Trustees  to  attend  the  in* 
heritance,  to  be  assigned  to  some  person  in  trust  for  her ; 
or  that  the  legal  fee  was  outstanding  in  some  Trustee, 
and- that  she  threatened  to  set-up  either  these  Terms, 
or  the  legal  Estate,  in  any  Action  commenced  by  the 
Plaintifis  to  recover  the  possession  of  the  property. 


No  Affidavit  as  to  the  Title  Deeds  was  annexed  to  the 
Bin.  . 


The  Defendant  pleaded,  to  the  whole  of  this  BUI;  that 
no  terms  for  years  or  legal  fee  in  the  messuages  and  pre- 
mises mentioned  in  the  Bill,  or  anyof  them,  were  then 
subsisting  or  outstanding. 

Mr.  Pepys,  for  the  Plea : — 

This  Plea  goes  to  the  whole  relief  prayed  by  the 
Kil,  and  therefore  extends  to  all  the  discovery.  This 
is  a  mere  fishing  Bill;  and  it  is  plain  that  the  allegation 
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as  to  Title  Deeds,  is  not  the  circansteace  on  which  die 
naintiffii  found  their  claims  to  relief.  Admitting  the 
case  of  Barker  v.  lt<^(aX  yet  it  BHist  be  allewed  that 
a  Defendant  is  exposed  to  great  herdship,  if  a  Hea  of 
this  kind  is  not  held  to  cover  tlie  whole  Bill  9  became 
the  Allegation  of  outstanding  Terms  mns  thtoagh  the 
whole  Bill,  and  is  the  foundation  of  the  Bqtiity  claimed 
^  the  Raiittiffs.  Nor  is  this  a  Case  in  which  tihe 
Defendant  can  split  hia  JMtmce,  and  demar  to  part  of 
the  Bill  and  plead  to  the  rest;  becanse  a  Demmver 
admits  the  Allegations  to  be  true.  At  any  fete,  this 
Plea  may  be  allowed  as  to  so  much  of  the  BsH  as  1 
for  relief  against  outstendiiig  Terms. 


The  Vkt^hiinceU^r  aaggeated,  that  the  Dcfeodaot 
anight  hare  demnnred  to  so  much  of  the  Bill  as  aelated 
to  the  Title  Deeds,  on  the  groand  Aat  no  Afidavit 
wa»  annexed. 

Afcr»  i^Vyt  chitmed  the  right  to  demur,  ore  tams^  te 
that  part  of  the  BiH. 

Mr.  Hart  and  Mr.  Pemberton,  for  the  Bill,  insisted 
Aat  the  Plea,  thoiq^h  expressed  to  be  a  ffiea  to  the 
whole  Bill,  extended,  in  fact,  only  to  one  part  of  the 
Case,  and  left  the  Allegation  as  to  Title  Deeds  untouched, 
Imd  that efore  diai  it  must  be  overruled. 

The  yiCK-OHAVCELLQB  ^-r 

The  Plea  insists  that  the  single  fact  tiiat  there  is  tie 
outstanding  ferm,  is  an  Answer  to  the  whole  E(]^iuty  of 
the  Plaintiff's  Bill.  This  is  plainly  erroneous;  for  if 
the  AUegatton  be  true,  that  the  Deftndanthas  posdessioa 


(<i)  5MSIM.64. 
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of  the  Plaintiff's  Title  Deeds,  that  fact  alone  would  1893. 

entitle  the  Pieinttff  to  the  whole  Relief  and  Discovery     '        ^ 
sought  by  the  Bill.    The  Defendant's  Counsel  insist        ^^^ 
that  they  have  a  right  to  state^  at  the  bar^  in  the  nature       jDfo&M  av 
qf  a  Parol  Demurrer,  that  the  .Plaintiff  has  annexed  no 
Affidavit  to  his  Bill  of  the  loss  of  his  Title  Deeds,  and 
that  he  can,  therefore,  fctund  no  claim  to  the  interference 
of  a  Court  of  Equity  on  that  ground.    But  if  it  were 
t^e  that  such  a  Parol  Demurrer  wrould  hold  in  this  case, 
that  would  not  make  the  Plea  good  in  form ;  for  the 
If^Bgvage  of  the  Plea  insists  that  the  single  fact  that 
thexe  is  no  outstanding  Term,  is  alone  an  Answer  to  the 
whole  Equity  of  the  Plaintiff's  Bill,  without  reference  to 
the  additional  circumstimce  that  there  is  no  Affidavit 
iM^nexed  to  the  Bill. 

1  am  of  oiHuion^  however,  that  a  Parol  Demurrer  will 
not  hold  in  this  Cas^.  Where  a  Defendant  puts  in  a 
iriitten  Demurrer  to  a  Bill,  he  may  assign,  at  the  hearing, 
a  new  cause  of  Demurrer  by  Parol ;  but  where  there  is 
a  Plea  only,  and  no  Demurrer  upon  the  record,  he  can* 
not  demur  by  Parol.  The  Defendant  here  ought  to 
Vave  confined  his  Plea  to  the.  whole  Discovery  and  Relief 
sought  by  the  Bill,  so  far  ss  it  w^  fpunded  upon  the 
Allegation  of  OM^tanding  Terms,  ai>d  ought  also  to  have 
4fmurred  to  the  whpVe  Discovery  and  Relief  sought  by 
the  Bill,  so  far  as  it  was  founded  upon  the  Allegation  of 
loss  of  Title  Deeds,  because  no  Affidavit  was  annexed.. 

Plea  overruled. 


Q4 
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Ih  and  191 
February. 


i8«3- 
nth  and  19th  PACKWOOD  v.  MADDISON 


Trusffe.-^C6its.  AnN  BRIMYARD,   by  her  Will,  bequeathed  ta 

A  l^ereon  to      ^^^»  ^^®  ^^^®  ^^  Edward  Price,  **  the  sum  of  300  /.  to 

whom  a  Legacy  be  secured  by  Annuity  for  the  support  of  Mary  Price, 

was  assigned  ^nd  a  further  50  /.  for  her  present  use." 

upon  certain 

Trusts,  having 

filed  a  Bill  The  Testatrix  died  in  1820.   Edward  Price  and  Mary 

against  the  Exe-  jjj^  ^jf^  ^^^  indebted  to  Packwood,  an  Attorney,  in 

cutors  to  recover  ,  ^^,         ,.         ^.iii^^im** 

the  Legacy,  not-  the  sum  of  28  /.  at  the  time  of  the  death  of  the  Testatnx; 

withstanding  he  and,  by  an  Indenture,  dated  the  3d  August  1821,  and 

subsisting  Suit  ^^^  between  Price  and  his  wife  of  the  one  part,  and 

and  Decree  for  Packwood  of  the  other  part,  after  reciting  the  Bequest 

administering  ^f  ^^    ^j  ^^j  ^^^  jy^y^^ ^f  ^g;  j„e  to  Packwood,  and 
the  Assets,  the 

Court  refused  to  that  Price  was  indebted  to  Packwood,  for  business  done 

allow  the  Legacy  as  his  solicitor;  Price  and  his  Mrife  assigned  all  their 

to  him  tecau»B    i'^terest  in  the  300  /.  to  Packwood,  in  trust  to  place  it  out 

he  had  acted        on  proper  security,  in  his  name ;  and,  out  of  the  Divi- 

improvidently,     ^^^^^  ^^  Interest,  to  pay  himself  the  28  /.  and  any  other 

or  to  give  him  . 

his  Costs ;  and     Sum  due  to  him  by  them,  to  the  extent  of  1 00  /.,  together 

it  also  refused  to  ^ith  all  the  Costs  of  recovering  or  compelling  payment 
cutors  their  '      of  the  300  /.,  and,  subject  thereto,  to  pay  the  Interest  and  * 
Costs,  because     Dividends  to  Mary  Price,  for  life,  for  her  separate  use, 
sw  ^  d  di^'fiill    ^^^  ^^^  ^^^  death  to  her  husband  for  life,  and  after  the 
instead  of  mov-'    death  of  the  Survivor,  to  pay  the  Interest  to  their  Chil- 

ing  to  stay  Pro-   jren,  share  and  share  alike. 

ceedmgs  m  the 

Suit. 

Wlien  this  Deed  was  executed,  Packwood  gave  notice 

of  it  to  the  Executors  of  Mrs.  Brimyard,  and  filed  the 

present  Bill,  stating  the  Legacy  and  the  Assignment  to 

him  on  the  Trusts  of  the  Deed^  and  praying  that  the 

300  /.  might  be  paid  to  him  on  these  Trusts ;  and  in  case 

the  Executors  did  not  admit  Ateets,  that  an  Account 

of  the  Testatrix's  Estate  might  be  taken  in  the  usual 
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manner,  and,  if  necessary^  that. aa  Account  jnigbt  be  1893. 

taken  of  what  was  due  to  himself  by  Pnce  and  his  wife. .  ' 

Pac&wood 

This  Bin  was  filed  by  Paekwood,  and  by  Mrs.  Price,  by     Ma  d di$on. 
Packwood  as  her  next,  friend,  against  Edward  Price, 
the  husband,  and  his  children  (who  were  Infants),  and. , 
also  against  the  Executors  of  Mrs.  Brmyard. . 

The  Executors,  by  their  Answer,  stated,  that  imme- 
diately after  the  death  of  the  Testatrix,  they  had  found  it 
necessary,  in  consequence  of  some  difficulties  as  to  the 
construction  of  the  Will,  to  institute  a  Suit  for  performing^ 
the  Trusts  of  the  Will ;  that  a  Decree  had  been  obtained 
for  that  purpose,  before  the  present  Bill  was  filed ;  that 
Packwood  had  Notice  of  the  other  Suit  and  of  the  Decree 
before  he  filed  the  present  Bill^  and  that  he  might  have, 
had  the  s^me  benefit  under  it  as  be  now  prayed  for.  The 
300/.  was  paid  into  Court,  under  an  Order  obUuned  on 
Motion.. 

The  Cause  now  came  on  to  be  heard. 

Mr.  £oif  for  the  Plaintiff. 

Mr.  Parker  for  Price  and  his  Children. 

Mr.  Latham,  for  the  Execut9rs,  insisted  that  the  pre- 
sent Suit  was  wholly  unnecessary,  and  that,  by  a  Petition 
in  the  former  Suit,  the  object  of  the  Plaintiff  might  have 
been  effectually  attained,  and  a  great  deal  of  expense 
saved  to  the  Estate. 

The  Vice-Chancbllob  : — 

The  Legacy,  though  for  the  support  of  the  wife^  is  igtfa  February, 
not  to  Ihe  separate  use  of  the  wife,  and  it  passed  by 
the  Assignment  to  the  VXmkikE  Packwood.  He  is,  there- 
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fore,  entitled  Co  be  paid  out  of  the  Divid^;nj^.  ^hat  \% 
due  to  him  under  the  Auignme&t;  and  the  o^imry 
Decree  would  be,  to  direct  the  Master  to  ascertain  how 
muoh  is  due  to  him.  But  I  hope  that  the  Parties  will 
find  means  to  settle  among  themsehes  how  much  is  due, 
and  not  aggravate  the  expenses  alveady  upnecessarily 
incurred  by  the  expense  of  such  an  inquiry.  I  shall, 
therefore,  direct  the  Master  to  ascertain  how  much  is 
due,  in  case  the  Parties  do  not  agree  as  to  the  amount. 
The  Executors,  instead  of  putting  in  an  Answer  tp  this 
Bill,  ought  to  have  moved  to  stay  Proceedings  in  the 
Suit,  and  thus  have  prevented  an  unnecessary  expense; 
because  they  have  not  done  so,  I  must  reftise  to  give 
them  their  Costs.  {  cannot  give  the  Plaintiff  his  Costs ; 
because  the  Suit  is  unnecessary  for  the  due  exeeotioa 
of  his  Tcust;  and  I  cannot  aHow  the  300/.  to  be  paid 
to  him,  because  I  consider  him  an  improvident  Trustee. 
The  Fund  must  remain  in  Court,  and  i  shall  direct  the 
Accountant-General,  after  satisfying  out  of  the  Dindenda 
what  shall  appear  to  be  due  to  the  Plaintiff,  to  pay  the 
residue  of  the  Dividends  to  the  fane  caeerte  for  her  life, 
with  liberty  for  the  Parties  intere^d  to  dpply  at  her 
death. 


CASBg  IN  CHAIfCERT.  235 

WHARTON  r.  WHARTON.  1833. 

^th  Febnwury. 

In  this  Case  the  Plaintiff  excepted  to  the  Aaswer  of       Pleading. 

the  Defendant  for  insufficiency.    One  of  the  interro-      .  ,  ^ 

.      .      ,     ,^.„  ,    ,     ,  ,  A  general  An- 

^tones  in  the  Bill  was^  "whether,  upon  or  subsequent  swer,  even  where 

to  the  Maiviage  of  Thonu^  Wharton^  the  Intestate,  with  it  includes  an 
the  Defendant,  Mary  Wharton^  some  Deeds  or  Instru-  ^^  particular 
ments.  Deed  or  lostrument,  by  way  of  Settlement,  or  charges,  is  in- 
otherwise,  were  not,  or  was  not  made  and  executed,  ?»nic»«»t;  there- 
wherel^y,  or  by  meaps  whereof  property  to  a  consider-  Bill  asked,  whe- 
able,  wd  what  amount,  and,  amongst  other  property,  ^^>  ?n  the 
part  of  the  r^al  ^^state  of  ifws  Mitchell  was,  or  not,  set-  ^  Settf^cnt  of 
tied  upon  the  Defendant  Mary  Whartony  in  lieu  or  in  part  of  the  Pro- 
bar  of  Dower  of  the  said  Intestate's  real  Estate,  or  how  ^  ^^  ^^" 

not  ezecuied,  an 

otherwbe  ?"  Answer  that  no 

Settlement  of 

Tie  Answer  was,  "  that  the  Defendant  denied  that,  ^^  executwl  at 
upon  or  subsequent  to  the  Marriage  of  the  said  Intestate  the  Marriage  of 
with  the  Defendant,  Mary  Wharton,  any  Deeds  or  In-  |^*^^f  ^ 
stmments,  or  Deed  or  Instrument,  by  way  of  Settlement, 
or  bdierwise,  were  or  was  made  or  executed,  whereby, 
or  by  means  whereof,  property  to  any  amount  was 
settled  upon  her,  the  Defendant,  in  bar  or  in  lieu  of 
Dowoc  of  tl^e  a^  Intestate's  real  Estate,  as  in  the  Bill 
mentioned." 

The  Master  reported  that  this  Answer  was  sufficient, 
and  the  Plaintiff  excepted  to  the  Mastkr'B  Report.  The 
Exception  now  came  on  to  be  ai^ed. 

Mr.  Raiihby,  for  the  Exception,  insisted  on  the  rule, 
that  a  general  Answer  to  a  particular  Charge  is  insuffi- 
cient, and  referred  to  Lord  BactnCB  Order  on  this  point, 
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Beames's  Orders,  «8.  and  also  to  Lord  Clarendon*s  Order, 
Ibid.  179.    Mitf.  250. 

Mr.  Merivale,  for  the  Defendant^  argued  that  the  ques- 
tion as  to  the  sufficiency  of  such  an  Answer  must  be 
decided  on  a  view  of  the  whole  Case  ;  and  that,  if  the 
Court,orthe  Master,  shonld  be  of  opinion^that  the  Answer 
was  such  as  to  satisfy  common  sense^  it  would  be  con- 
sidered as  sufficient;  if  it  were  not  so^  the  Answer  must 
often  be  impertinent.  If  the  Bill  charged  that  a  per- 
son died  at  a  certain  place,  on  a  certain  day,  it  must  be 
a  sufficient  Answer  to  state  that  the  Person  was  now 
living.  Hall  v.  Noyes  (a).  Shepherd  v.  Roberts  (b),  and 
the  other  Cases  in  which  the  rule,  that  a  Defendant 
must  answer  as  to  all  the  particulars  charged,  did  not 
govern  sucb  a  Case  as  the  present. 

The  Vice-Chancellob  : — 

It  is  true  that  the  general  Answer  in  this  case,  includes 
in  it  an  Answer  to  the  particular  Inquiry.  But  such  a 
mode  of  answering  may,  in  some  cases,  be  resorted  to, 
in  order  to  escape  from  material  discovery ;  and  it  is 
more  safe  to  adhere  in  all  cases,  to.  the  general  rule, 
that  particular  Charges  must  be  answered  particularly 
and  precisely. 

Exception  allowed.  *- 
(a)  3  Bro,  C.  C.  483.  W  3  Bro.  C  C.  239. 
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E>IXt,.REED.  iithF&ry. 

1  HIS  Case  was  beard  on  an  Exception  to  the  Master's       ^g^cy  to 

Report;  and  the  question  was,  whether  ITiomas  King  J ^' 

was  entitled  to  a  Legacy  of  50  /.  reported  to  be  due  to  Testator  named 
him.  two  persons  to 

be  bis  Execa- 
tors,  and  be- 
The  Suit  was  instituted  for  the  purpose  of  establishing  <!"«athed  to 
the  Will  of  Robert  King  Bird;  and  for  an  account  of  Ij^c?ndi^^' 
the'  Testator's  personal  Estate.    The  Testator  by  his  of  their  takings 

Will  expressed  himself  as  follows:  ''  To  William  Reed  «Pon themselves 
,  _  /    ^       1   -  T     .  f        1       1        T  a  certam  Trust, 

and  John  Baugley,  I  give  50  /.  each,  whom  I  nominate  and  afterwards 

and  appoint  Executors  in  Trust  to  this  my  Will ;  the  said  '*'®^**'^ 

Bequests  to  be  upon  condition  of  their  taking  upon  them  i^  nw  Couun 

the  Trust  hereinafter  mentioned;  that  is  to  say,  I  give,  ^*  K,  50/., 

devise  and  bequeath  unto  my  friends   WilUam  If^ed  J^^j^^^^^^^^ 

and  John  Baugley  upon  Trust,  for  the  use  and  benefit  and  the  Testator 

of  my  son  Charles  Clnrke  Dix,  all  my  Freehold  Estate  in  ^*y^*^^  ^ 

the  Parish  otAlmdndsbury,  County  of  Gloucester ,  to  hold  Legacies  of  50  /. 

to  him,  his  Heirs,  Executors  and  Administrators.''  After  each :  Held, 

giving  various  other  Legacies,  the  Testator  proceeds  ^^j,  ^  ^^^ 

thus :  "  I  give  unto  my  cousin  TTiomas  King^  the  sum  not  annexed  to 

of  50/.  whom  I  appoint  as  joint  Executor  in  Trust  in  the  office  of  Exe- 

this  my  WilL"     And  in  case  of  the  death  of  Charles  he  was  entitled 

Ciarke    Dix,    under   twenty-one    without    issue,    the  to  it,  although 

Testator  devised  the  Freehold  Estate  in  the  Parish  of  ^  wUnlSlir^ 

Almondsbury,  to  his  cousin  Thomas^  King,  his  Heirs,  Trusts  of  the 

Executors,   Administrators    and  Assigns,    subject    to  ^"^* 

an  Annuity  of  30/.  payable  to  Ann  and  Mary  Kif^, 

the  sisters  of  Thomas  King.    In  another  part  of  the  Will, 

the  Testator  gave  them  Legacies  of  50/.  each. 
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1833.  Reed  and  Baugley  proved  the  Will^  but  King  de« 

"  clined  to  prove  it,  and  never  interfered  in  the  execution 

^^^  of  the  Trusts.    It  was,  therefore,  insisted,  that  he  was 

RxED.         not  entitled  to  the  Legaoj  of  yyd.    The  Master  having 

reported  this  Legacy  to  be  due,  this  Exception  was 

taken  to  that  part  of  the  Report. 

Mr.  HofTie,  Mr.  Martin,  and  Mr.  Uose,  in  support  of 
the  Exception,  cited  Stackpoole  v.  Howel  (a).  Read  v. 
Devaynes  (ft),  and  the  note  to  that  case  in  Mr.  Belt's 
edition  of  Brown's  Chancery  Reports.  The  Testator 
seems  to  have  united  the  two  offices  of  Executor  and 
Trustee;  and  a  person  who  has  assumed  neither  of 
these  offices,  cannot  be  entitled  to  a  Legacy,  which  must 
be  considered  as  annexed  to  the  office. 

Mr.  Cooke  against  the  Exception  : — 
Thomas  King  did  not  take  this  Legacy  in  his  cha- 
racter of  Executor.  In  the  bequest  to  the  two  first 
Executors,  who  were  strangers  in  blood  to  the  Tes- 
tator, he  expressly  annexes  the  condition  that  they 
should  execute  a  certain  Trust;  but  no  such  con- 
dition is  annexed  to  the  gift  to  Thomas  King.  On 
the  contrary,  the  words  used  in  giving  the  Legacy  to 
him  are,  *'  to  my  cousin,  Thomas  King.^  The  motive 
of  the  gift  was  the  relationship,  and  not  the  office . 
for  Ann  and  Mary  King,  his  sisters,  who  were  related  in 
the  same  degree  to  the  Testator,  have  Legacies  of  the 
same  amount ;  and  Thomas  King  afterwards  has  a  con- 
tingent interest  devised  to  him  in  the  real  estate.  The 
Case  of  Read  v.  Devaynes,  is  also  reported  in  Mr.  Coxh 

(a)  13  V^  41*7. 

(^  3  Hro.  C.  C.  dS*  See  the  note  to  this  Case  in  Mr.  Eden's 
excellent  edition  of  Brown's  Reports,  and  the  Cases  there  re- 
ferred to,  and  S.  C.  2  Cox,  ^5. 
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Reports ;  and  it  appears  there,  that,  yrhtn  the  Cai:rse  1 823. 

came  on  f6r  ftnrther  directions,  tbe  Codrt  held  the 
Legatee  to  be  entitled. 


The  Vice-Chancellob: — 

I  must  hold  that  notna$  King  is  ^ntitl^d  (to  the  Le- 
gacy ;  and  consider^  that  the  gift  is  rather  to  be  in- 
tended to  be  in  respect  of  his  relationship,  than  of  hiis 
office.  The  circomstaBCe  that  the  two  other  E<eeut6)(k 
hare  the  same  Legacies,  cannot  be  broogfat  in  aid  o^ 
the  Exception ;  because  those  Legacies  are  ttpr^fsAy 
annexed  to  the  office  of  Trustees  of  the  rcfal  estate. 

I  consider  the  Case,  however,  to  be  rety  doubtful. 
Ffimi/Mtie  Legacies  to  Executors  are  coxnsidei^d  as 
annexed  to  the  office,  and  they  ar^  to  show  clreufd- 
stancies  to  repel  the  presuinption. 

Exception  xnrerruled. 


Rsiin. 


DUFFIELD  V.  ELWES.       /^^^^  ^^^         1823. 

lath  February 

1  HIS  Suit  was  instituted  for  the  purpose  of  having  ""■ ' 

the  rigfaits  and  interests  of  varidus  persons,  under  tbe  

Settfetnent  and  Will,  made  by  the  late  George  EkfW,      ^-  ^-  con- 
dedared  by  the  Court.  to^rl^n  Sust 

for  the  benefit  of 

By  a  Settlement,  made  in  Oet(*er  1802,  George  b^t hedeclarwi 
Ehoet  conveyed  certain  freehold  and  l^sehold  Estates  that,  if  she  mar- 
ried under  age, 
and  without  his  conBent,  the  Trustees  should  hold  tbe  Estates  in  Trust  for  him 
and  his  H^irs,  Hie  Daughter  mtrried  under  twenty-one,  and  without  consent ; 
but  G.  £.  Wis  afterwiurds  reteoacUed  to  her,  and  tfeated  botii  hAr  and  her  Husband 
with  great  kindness :  Held,  that  this  conduct  of  the  Father  did  not,  divest  the 
equitable  Fee  which  had  vested  in  him  on  the  Marriage. 

A  Mortgage,  or  a  Bond  given  u  a  coUatiral  security  IbrMbney  due  on  Mort- 
gage, cannot  be  made  the  subject  of  a  donatio  mortis  causd. 
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DUFFIELD 


1893.  to  Trustees,  uponTrast,  in  the  first  place,  to  pay  certahi 

Annuities  to  bis  wife,  and  to  Emily  Frances  Elwes,  his 
daughter  and  only  child,  and  subject  to  those  Annuities 
£LieK8.  upon  Trust,  during  the  minority  of  bis  daughter,  and 
until  her  coining  of  age,'  or  her  manying  with  such 
consent  as'  therein  mentioned,  to  invest'  the  Rents  of 
the  settled  Estates  in  the  public  stocks,  as  an  acco- 
mUlating'fund,'  to  be  laid  out  in  the  purchase  of  land 
to  be  settled  to  the  same  uses  as  were  declared 'by 
this  Deed;  and,  after  declaring  certain  Trusts  for  the 
•benefit  of  Emily  Frances  Elwe$  in  case  she  attained 
the  age  of  twenty-one  years  and  was  then  unmarried, 
it  was  provided  that,  in  case  she  should  die  unmarried 
in  the  life-time  of  George  Elv>es,  or  should  marry  under 
the  age'  of  twenty-one  and  without  such  consent  as 
therein  mentioned,  then  the  Trustees  were  to  hold  the 
Estates  in  Trust  for  George  Eiwes  and  his  heirs  ;  but  in 
case  she  should,  at  any  time,  marry  with  the  consent 
in  writing  of  George  Elwes,  then  the  Trustees,  upon  or 
before  the  marriage,  were  directed  to  settle  the  Estates, 
together  with  that  to  be  purchased  by  the  accumulating 
fund,  upon  Emily  Frances  Elwes  atvl  the  children  of 
such  marriage  in  strict  settlement. 

In  February  1810,  Emily  Frances  Elwes,  being  then 
under  the  age  of  twenty-one,  was  married,'  at  Gretna 
Green,  in  Scotland,  to  the  Plaintiff,  Thonuis  Duffield, 
without  the  consent  or  knowledge  of  George  Elwes,  her 
father.  Soon  after  the  marriage,  Mr.  and  Mrs.  Duffield 
returned  to  London ;  and,  in  conformity  to  a  wish  ex- 
pressed by  Mr.  Elwes,  were  re-married  in  London,  by 
banns.  Soon  afterwards,  Mr.  Elwes  was  reconciled  to 
his  daughter  and  her  husband,  and  treated  them  with 
gi'eat  kindness.  He  took  them  to  reside  with  him  in 
his  own  house,  as  part  of  his  family,  and  treated  them. 
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ift  all  respeets,  as  having  acquired  those  rights  under  the  1 823. 

Settlement  to  which  they  would  have  been  entitled  in 
case  they  had  been  married  with  his  consent.  Accord- 
ingly, Mr.  Elites,  in  September  i8ii»  gave  to  Mr.  and 
Mrs.  Duffitld  possession  of  the  Mansion-house  on  the 
settled  Estate^  together  with  a  part  of  the  Lands,  but 
retained  possession  himself  of  the  greater  part  of 
them.  He  repeatedly  declared  that  Mr.  and  Mrs. 
Duffitld  were  entitled  to  the  settled  Estates;  and,  in. 
May  1816,  he  caused  the  Title  Deeds  of  those  Estates  to 
be  delivered  to  Mr.  Duffield,  with  the  knowledge  of  the 
Trustees.  These  Deeds,  from  that  time,  continued  in 
the  possession  of  Mr.  Duffield. 

On  the  2d  of  September  1821,  Mr.  Elwes  died,  leav- 
ing Mrs.  Duffield  his  only  child  and  heir-at-law,  and 
having  made  his  Will,  dated  in  March  1811,  by  which . 
other  Estates  were  devised  for  the  benefit  of  Mr.  and 
Mrs.  Duffield  and  their  children ;  but  nothing  was  said 
as  to  the  settled  Estates. 

In  this  Suit,  Mr.  and  Mra.  Duffield  were  the  Plaintiffs, 
and  their  children,  together  with  the  Trustees  of  the 
Settlement,  the  Trustees  and  Executors  of  the  Will,  and 
the  Widow  of  Mr.  Elvtes,  were  the  Defendants.  The , 
Plaintiffs  insisted,  by  their  Bill,  that  they  were  entitled, 
under  the  Settlement,  and  by  the  consent,  conduct,  and 
declarations  of  Mr.  Elwes,  to  the  settled  Estates. 

Mr.  Bell,  Mr.  Sugden,  and  Mr.  Longley,  for  the^ 
Haintiffs,  referred  to  the  conduct  of  Mr.  Elwes,  as 
evidence  of  his  subsequent  approbation  of  the  marriage; 
and  mentioned  those  Cases,  in  which,  in  the  construction 
of  Wills,  it  had  been  held,  that  the  subsequent  appro- 
bation of  a  marriage  was  a  substantial  compliance  with 

Vol.  I.  R 
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the  intentaoB  of  Testators,  sq  as  loeiititk  ^  Vpxli^  tQ 
property  devised  to  them  in  case  tiiey  married  with  ftM* 
'^l  sent  of  Exeeutors  (a).    Tbe  Case  of  Areher  v.  Popp  ikh 

Elwss.  and  Pole  v.  Po&  (c),  were  mentipned  a^  Gaa^sin  whieh 
Trusts  had  been  created  or  altered  by  the  ponduot  of  the 
Parties. 

Mr.  Hart,  Mr.  Home,  Mr.  G.  Wilson,  and  Mr.  Ne^h' 
lend,  for  the  Defendants. 

The  VicB  Ch^ncp^loe:--- 

I  cannot  consider  that  (iie  subsequent  kind  usage  of 
the  Father  proves  his  approbation  of  the  marriage. 
But  even  his  express  approbation  of  the  marriage  could 
not  divest  the  equitable  Fee ;  which,  by  the  terms  of  the 
Conveyance,  vested  in  the  Father,  upon  the  event  of 
the  prior  marriage  without  his  consent. 

The  decisions  in  die  Case  of  Wills  have  no  appliaation 
here.  They  proceed  upon  the  principle  that  the  inten- 
tion of  the  Testator  is  substantially  complied  with.  But 
no  such  constniGtion  can  be  applied  to  thi^  Deed. 

Tlie  Father,  by  retaining  possession  of  the  great  bulk 
of  the  settled  Estate,  manifested  that  he  did  not  consider 
the  Settlement  as  operative  in  favour  of  the  Daughter. 
But  even  if  he  had,  by  mistajie,  conpidered  the  Daughter 
entitled  under  the  Setdement,  the  property  would  apt 
have  been  bound  by  it,  without  a  new  Conveyance  to 
that  effect. 


(a)  See  Worihin^ton  v.  f^vans,  gnti,  and  the  fase^  thfr^e 
cited. 

(b)  2  Ves.  523.  <«>  1  Vw.  76. 
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la  thift  Caae,  another  question  arose  and  was  decided  18^3. 

by  the  Court,  as  to  the  validity  of  a  donatio  mortu 
am§&  of  certain  Mortgages.  vwmL^ 

George  Elwes  was  possessed  of  a  Bond  for  2,927  L  and 
hadf  also,  a  Mortgage,  created  by  a  Deed  of  even  date 
with  the  Bond,  for  securing  the  sum  mentioned  in  the 
Bond.  And  he  had  apother  Mortgage  for  30,000  /.  On 
the  ist  of  September  1821,  when  he  was  on  his  death- 
bed, so  ill  as  to  be  unable  to  write,  but  of  sound  and 
disposing  mind,  in  the  presence  of  three  persons  as 
witnesses,  he  declared  that  he  gave  the  Bond,  and 
Mortgages,  and  the  Money  secured  by  them,  to  his 
daughter  Mrs.  Duffield.  A  written  statement  of  this 
declaration  was  forthwith  made  and  signed  by  the  three 
persons  in  whose  presence  the  declaration  was  made. 
Very  soon  afterwards,  on  the  same  day,  and  in  presence 
of  the  same  persons,  the  Mortgage  Deeds  and  Bond 
were  produced  to  the  Testator,  and  he  was  told  what 
they  were;  on  which  be  desired  them  to  be  delivered 
mto  the  hands  of  Mrs,  Duffield.  They  were  accordingly 
delivered  into  her  hand ;  and,  whilst  she  held  the 
Deeds,  he  took  her  hands  between  his,  in  token  of  having 
completed  the  gift,  and  expressed  satisfaction  when  he 
had  done  so.    He  died  on  the  following  day. 

It  was  insisted,  by  the  Bill,  that  these  Mortgages  and 
the  Bond  passed,  by  Ais  gift,  to  Mrs.  Duffktd,  as  dona- 
tkma  moriU  eatuA. 

Mr.  J3e//,  Mr.  Sugden,  and  Mr.  Longlejf,  for  the 

Plaintiffi  :-** 

U  is  decided  that  a  Bond  wiU  pass  as  a  donatio 

nmrtig    causa.     Snellgrcve   ▼.  BaUy  {d),    Gardner  v. 

Parker  (e).    The  gift  of  a  paper  contaioing  a  cove- 

(<0  3  Atk.  914.  (0  3  Madd,  184. 
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nant,  is  a  gift  of  money  secured  by  the  covenant, 
because  it  deprives  the  Party  of  the  means  of  suing  for 
it.    In  the  case  where  the  Bond  accompanies  a  Mort- 
gage, and  both  the  Bond  and  the  Mortgage  Deed  are 
delivered,  the  Bond  draws  witli  it  the  Mortgage.    In 
such  a  case,  the  person  to  whom  the  gift  of  the  Mort- 
gage is  made  would  be  entitled  to  retain  the  Deeds,  and 
no  Court  of  Equity  would  compel  them  to  be  delivered 
up,  or  allow  any  other  Party  to  proceed  as  if  the  Mort- 
gage Deeds  were  lost.     As  Money  which  is  secured  by 
.  a  Bond,  passes  by  the  delivery  of  the  Bond,  as  ^donatio 
mortis  causa ;  so  the  delivery  of  the  Mortgage  Deeds, 
for  the  *same  purpose,  must  be  considered  to  have  the 
same  effect;  and,  as  the  right  to  make  the  debtor  liable 
passes  with  the  delivery  of  the  Bond,  so  the  right  to 
make  the  land  liable,  passes  by  the  delivery  of  the 
Mortgage  Deeds.     As  in  the  Case  of  the  Duchess  of 
Buccleuchv.  Hoare(f),  it  was  held,  that  the  heir  at  law 
of  a  Testator  held  Scotch  heritable  Securities  as  a  Trustee 
for  a  Legatee  under  the  Will ;  so  it  should  be  held,  in  the 
present  Case,  that  there  was  a  Trust  in  favour  of  the 
donee  mortis  causa.     Ward  v.  Turner  (g),  ^nd  Richards 
V.  Syfnes{1i)y  in  which  it  was  held  that  the  delivery  of  the 
Deeds  by  the  Mortgagee  to  the  Mortgagor,  cancelled 
the  debt 


The  Vice-Chancellor  : — 

The  case  of  a  Bond  I  consider  to  be  an  exception,  and 
not  a  rule.  Property  may  pass  without  writing,  either 
as  a  donatio  mortis  caus&,  or  by  a  nuncupative  Will, 
according  to  the  forms  required  by  the  Statute.  The 
'distinction  hetween' 9l  donatio  mortis  causA,  andia  nun- 
cupative Will  is,  that  the  first  is  claimed  against  the 

CO  4  Madd.  467.  {g)  2  Ves.  431. 

(A)  2  Atk.  319.     Barnard.  90. 
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Executor,    and    the    other,    from    the    Executor  (t).  1823. 

Where    delivery  will   Dot    execute    a    complete   gift 

inter  vivos^  it  cannot  create   a   donatio  mortis  caUsd, 

because  it  will  not  prevent  the  property  from  vesting 

in' the,  Executors;   and,  as   a  Court   of  Equity  will 

not,  inter  vivos,  compel  a  Party  to  complete  his  gift, 

80  it  will  not  compel  the  Executor  to  complete  the  gift 

of  his  Testator.    The  delivery  of  a  Mortgage  Deed 

cannot  pass  the  property  inter  vivos ;  first,  because  the 

action  for  the  money  must  still  be  in  the  name  of  the 

Donor;  and  secondly,  because  the  Mortgagor  b  not 

compellable  to  pay  the  money  without  having  back 

the  mortgaged  Estate,  which  can  only  pass  by  the  Deed 

of  the  Mortgagee;  and  no  Court  would  compel  the 

Donor  to  complete  his  gift  by  executing  such  a  Deed. 

As  to  the  Case  where  a  Bond  accompanied  the 
Mortgage  Deed,  I  was  at  first  inclined  to  think  that, 
as  the  Bond  alone,  if  it  had  been  the.  only  security 
for  the  debt,  would,  under  the  decisions,  have  passed 
as  a  donatio  mortis  catis&,  so  it  would  draw  after  it  the 
Mortgage,  as  being  a  collateral  security  for  the  same 
debt;  but,  upon  further  consideration,  I  think  that  the 
delivery  of  the  Bond,  where  there  is  also  a  Mortgage,  can- 
not be  considered  as  a  gift  completed.  The  Mortgagor 
has  a  right  to  resist  the  payment  of  the  Bond,  without  a 
re-conveyance  of  the  Estate ;  and  it  cannot  be  main- 
tained that  the  Donor  of  the  Bond  would  be  compelled 
to  complete  his  gift  by  such  re-conveyance.  The  Case  of 
the  Duchess  of  Buccleuch  v.  Hoare,  where  I  held,  that 
a  gift  by  will  of  an  English  Bond  was  a  gift  also  of  a 
Scotch  heritable  Security  for  the  same  debt,  does  .not 
apply  to  this  Case.    There  the  single  question  was, 

(0  It  is  said  in  3  P.  W.  356,  that  a  donatio  mortis  causd 
operates  as  a  declaration  of  trust  upon  the  Executor. 

»  3 
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1823.  whether  the  gift  of  4:he  English  Bond  was  not,  within 

the  intention  of  the  Testator,  a  gift  of  the  debt,  and 
did  not  necessarily  cany  with  it  all  securities  for  the 
El  WES.  debt.  The  question  here  is,  not  as  to  the  intention  to 
give,  but  whether  the  gift  be  completed.  I  think  tbcf 
gifts  were  not  completed ;  and  must  declare,  that  theref 
waa  no  good  donatio  mortis  causd  of  these  Mortgages,- 
even  in  the  case  where  the  Mortgage  was  accompanied' 
by  a  Bond. 


1823. 
si8t  February.  BLAND  v,  WINTfiE. 

Bond.—Farties.  ThIS  Bill  was  filed  by  the  Obligee  of  a  joint  and 
^      TT.,  -,  ,  several  Bond,  against  the  personal  representative  of  one 
by  an  ObUgeeof  of  the  Obligors,  for  an  account  of  assets,  and  to  obtain 
a  joint  and  payment  of  the  Bond.    The  other  Obligor  was  alive,  but 

for  payment  of  ^^  ^^^  Td^Ae  a  Party  to  the  Suit ;  atfd,  when  the  Cause 
his  Debt,  all  the  cattle  on  to  be  heard,  the  question  was,  whether  the 
S^Se  Arties   ^^^^^  Obligor  ought  to  have  been  made  a  Party. 

The  Plaintiff,  Snsafmah  Bland^  on  the  6th  March  1 808, 
was  possessed  of  the  s«m  of  925/.  three  per  cents, 
w)M<:fh|  on Diat  day,  she  transferred  to  Robert  Winter,  ttes 
younger,  by  way  of  Loan,  on  his  Father,  Robert  Wintet, 
the  elder^  elgteeing  to  join  with  hifti  in  efxeciHiifg  a 
Bond  to  the  Pittifitiff,  to  stecuve  the  re-transfer  of  that 
sum,  Aecondingly,  Robert  Winter^  the  elder,  and 
Robert  Winter,  the  ycn^iget/  on  the  same  day,  executed 
a  joint  and  several  Bond  to  the  Ptidiitiff  fdf  ifiO&L  coin 
dMoned  fer  the  re-trangfev  of  the  ^25/.  thr^e  per  cevts^ 
on  the  6th  Mait^h  1809,  ^^^  for  payment^  until  tkt  re* 
tranafep,  of  Interest  equal  to  the  Dividends  cTn  ths 
Stock,  at  such  times  as  the  Dividends  would  have  been 
payable.  # 
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Robert  Winter,  the  elder^  after  the  execution  of  thift 
Boiidy  coni^e^ed  away  the  greater  pari  of  his  real  and 
^rsonal  EatUte  to  his  Soil,  die  Defendant^  Willum 
ieftoM  Wmier^  and  died  in  i8so,  having  made  his  Witl^ 
by  #bich  he  bequeathed  all  his  Estateft,  real  and  per* 
•onaly  to  the  Defendant^  William  Leyton  Winter^  and 
made  him  sole  Executor.  The  Testatot's  personal  Estate 
was  insufficient  for  the  payment  of  his  Debts ;  and  the 
Bill  sought  to  set  asfide  the  Conveyances  to  the  De- 
feodafit^  as  fraudulent.  The  Answer  denied  the  validity 
6f  the  Bodd,  as  sfgarinai  Robert  Winter,  the  elder. 

The  Cause  now  came  on  to  be  hearcJ,  and  in  support 
of  the  objection  before  mentioned,  Mr.  Home  and 
Mr.  Pemberion  contended,  that  the  object  of  this 
Suit  being  to  make  the  Assets  of  Robert  Winter,  the 
elder,  liable,  and  the  Bond  being  joint  and  several^ 
Robert  Winter,  the  younger,  ought  to  have  been 
a  Party;  because  he  had  a  manifest  interest  in  (he 
defence  of  the  Suit,  and  because  it  was  the  interest  of 
the  present  Defendant  that  he  should  be  made  a  Party, 
For  if  the  Plaintiff  was  entitled  in  Equity,  to  have  the 
Bond  paid,  th6  pr^ent  Defendant  was  eittitled  to  call 
upon  Robert  Wintir,  the  younger,  to  pay  Ks  ph)portion. 
If  it  were  the  case  of  a  Surety,  it  is  quite  clear  he  must 
have  been  made  a  Party.  It  is  laid  down  expressly,  in 
Cockbum  V.  Thompson  (a),  that  the  general  rule  is,  that 
a  Plaintiff  suing  on  a  joint  and  several  Bond,  must 
make  all  the  Obligors  Parties,  and  that  the  only  excep* 
tion  is,  where  a  Co-obligor  is  a  mere  Surety,  and  insol- 
vent, or  where  the  demand  must  be  restrained  to  the 
Principal.  Madox  v.  Jackson  (6),  is  to  the  same  effect ; 
and  the  same  rule  is  there  laid  down,  though  that  Case 

(a)  i6  Vcs.  3a6.  (6)  3  Atk.  406 
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was  decided  on  particular  circumstances.  It  is  true  that 
Collins  V.  Griffith  (c),  is  a  Case  where  a  different  doc- 
trine waus  held.  But  in  Angerstein  v.  Clarke  {d),  Lord 
Tkurlow  had  occasion  to  consider  both  those  Cases, 
and  he  adhered  to  the  decision  in  Madox  v.  Jackson, 
thereby  overruling  Collins  v.  Griffith.  The  present  is 
a  much  stronger  Case. 

Mr.  Bell  and  Mr.  Combe,  for  the  Plaintiff: — 

It  cannot  be  held  that  the  Co-obligor  is  a  necessary 
Party  in' this  Case.  This  is  a  mere  Action  at  Law  turned 
into  a  Bill  in  Equity  for  the  administration  of  Assets. 
Haytoood  v.  Ovey(e),  and  Collins  v.  Griffith(f),  and  the 
Cases  mentioned  in  1  Eq.  Ca.  Abr.  93,  are  authorities 
to  show  that  the  objection  now  taken,  that  Robert 
Winter,  the  younger,  is  a  necessary  Party  to  this  Suit, 
is  not  valid,  and  ought  not  to  prevail. 

The  Vice-chancellor  ruled,  that  Co-obligors,  being 
all  Principals,  must  be  brought  before  the  Court  upon 
a  Bill  by  the  Obligee. 


(c)  2  P.  W.  313. 

(d)  2  Dick.  738. 


(0  6Madd.ii3. 
(/)2P.W 
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1823. 
ADAMSON  V.  HULL.  Hth  and  38th 

February. 

1  HERE  were  two  Plaintiffs  in  this*  Case ;  and,  before 

the  Answer  was  filed,  one  of  them  died.   The  Defendant        Abatement 

now  moved^  that  the  surviving  Plaintiff  might  be  ordered  

to  file  a  Supplemental  Bill  within  a  limited  time,  ip  order  ;  ^^^^^  one  ol 

*  ^  '  .       two  or  more 

to  bring  before  the  Court  the  personal  representative  Plaintiffs  dies 

of  the  deceased  Plaintiff,  and,  in  default  of  his  so  doing,  before  an  A  n- 

that  the  Bill  might  be  dismissed.  ^^  Sult'h  "*' 

abated,  and  the 

Mr.  Fembertm,  for  the  Motion,  stated,  that  the  De-  ^>f endant  can- 
'  '  not  move  that 

fendant  could  not  file  his  Answer  to  the  Bill,  because  a  Supplemental 

the  Suit  had  abated  by  the  death  of  one  of  the  Plain-  ^^}^  ^^^ . 
tiffs ;  nor  could  he  move  to  dismiss  the  Bill  for  want  ^^^  as*in°the 
of  prosecution,  because  the  Answer  was  not  filed.    The  case  of  a  Plain- 
whole  Suit  was  abated  by*the  death  of  one  of  the  bJJ^^''^"^ 
Plaintift.  '"^ ' 

Mr.  Koe  opposed  the  Motion,  as  being  contrary  to 
the  practice  of  the  Court. 

The  RegUter,  (Mr.  Walker)  being  referred  to,  said,  that 
the  whole  Suit  was  abated  by  the  death  of  one  of  the 
Plaintiffs ;  and  that  on  inquiry  he  had  been  unable  to 
find  any  precedent  for  such  an  Order  as  that  now 
moved  for. 

The  Vice-chancellor,  therefore,  refused  the  Motion. 


950 
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loth  Pebtuary. 


(JREEW  i).  OTTte. 


Ecuityofa  Feme  Tl!lS  t^f'a*  a  Bill,  by  ihe  Atefgneea  of  a  Btoktnpt,-  fot 
ov     agains     p^^y^^  ^  ^  Legiicy  to  iithich  tke  Bankrupt  ^te  ^^ 


her'  BUsbdMt 
A^Hgiiees^ 

taifiedby^Wifd 


titled,  ih  right  of  his  wif^,  bat  tb^  frbol«i  of  whioh  tbtf 


hmSi  Bank- 
ruptcy doiS6'  not 
eiitftltl  tief  iti 
EtftrHj'  w  tTie 
vihtAfi  6f  a 


Mafjf  KImff  who  died  in  KovdiAber  l8f  s^beqifeatbed 
to  Trustees  the  sum  of  ^fiooL  femr  per  cent'  Bank  Ai^- 
nuities,  upon  Trust,  to  pay  the  Dividends  to  Elizabeth 
DuheM  for  M^,  Md  on  her  death  it  pay  s^ooO/.,  pktt 
Of  the  4,o6d/.,  to  the  TestotriiPs  ai^ce,  Stisamak^  tk^ 


queathM  to  ber,  Wife  of  Jurk^  Maiind,  **  to  becoai^  hei^s  kh4ohii^j/* 


WMtih  iatne  ifito 
posin^s^fr  after 
theBahltrtt{)t6y; 
altboti^  tid 
Settlemo/<t  WiC^ 
made  upon 
her  at  ber 
Marriage,  and 
her  Husband  at 
that  time  re- 
ceived 1,500/1 
Stock  in  her 
right. 

Upon  a  re- 
ference to  the 
Master  to  ap- 
prove of  a  pro- 
per Settlement 
upon  the  Wife, 
out  of  a  Fund 
accruing  in  her 
right,  which 
was  claimed  by 
the  Assignees 


The  Tnistees  pttid  the  Dividends  to  Eli)sab9tk  DwutHi 
accordn^gly «  In  February  1 8ao,  a  Oomoliasion  of  Banll« 
rapt  issKed  against  James  MuUrid,  and  the  Phifitiffa  iit 
this  Suit  were  the  Assignees  of  his  Estate,  lit  Md^ 
1821,  Elizabeth  Duncan  died.  This  Bill  was  filed  in 
oon^eqweftce  of  ihe  TniBtees  revising  to  transfer  the 
3,000/.  to  the  Assignees^  and  in  consequence  of  Smmtnah 
Maundy  the  wife  of  the  Bankrupt,  claiming  to  be  entitled 
to  it  tor  her  separate  use.  Tk^  BHl  chaerged^  tiMit  a  dtif- 
fldfeM  provision  was  itedd  fer  Smummih  Mmtrnd^  and 
<llat  MtAbBtk  Di}iidt}9r  hadr  bequeathed  to  hei"  £ke  i^ 
siAae  0t  her  Bsfat^  for  h^  eepaiate  «be,  and  that  fhift 
residue  was  of  the  value  of  3^000 /. 


Mrsi  MamMmui^^edf  in  her  Answer^  aud  pirevedl  by 
Evidence  in  the  Cause,  that  she  had  married  the  Bank- 
rupt in  1805,  being  then  only  eighteen  years  of  age,  and 

of  her  Hiisband,  entitled  to  1^500/.  three  per  cent  stock,  which  was 
the  Court 

directed  the  Master  to  have  regard  to  the  extent  of  the  Fortune  received  by  her 
Husband  in  her  right,  as  well  as  to  any  other  Settlement  which  he  might  have 
made  on  her. 
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transferred  to  Maund  otL  the  marriage;  that  no  Settle-  1893. 

ment  bad  been  made  upon  her ;  tbat  in  December  1 82 1  *  "^ 
she  obtained  a  Decree  of  Divorce  against  her  husband  Otttk 
in  the  Ecclesiastical  Court,  on  the  ground  of  adultery  &tt^. 
dnd  ill  treatment ;  tbat  a  disease  was  communicated  to 
her  by  her  husband  soon  aftet  the  liiirtlage,  utider' which 
she  laboured  for  many  yeafs,  and  by  which  bet  health 
was  now  so  much  imp&ired,  that  she  refquiried  frequent 
medical  advice  tod  attendance ;  atid  that^  on  ackx)unt  of 
her  husband's  bankruptcy,  she  Wds  un&ble  to  obtain 
from  him  any  allowance  for  her  maiutetiaiice.  Shef  ^- 
mitted  that  her  mother  hccd  bequeathed  some  property 
fbff  her  separate  use,  but  denied  that  it  was  to  the  amouiit 
of  3,000/.;  and  insisted  that  the  gf,ooo/.  which  she  now 
claimed  in  addition  to  the  property  to  which  she  was 
entitled  under  the  Will  of  her  mothe)^  (ahd  Which,  it 
ilppeared,  did  not  produce  above  160/.  ft-year).  Was 
necessary  fot  her  maintefnance.  There  Wai^  no  issue  of 
die  marrii^e,  tod  the  proceedings  for  the  Divorce  were 
Commenced  after  the  Bankruptcy. 

Mr.  Hmld  Knd  Mr.  Wakefieid,  (ot  the  Viwts&iff^i  sug- 
gested that  the  proceedings  in- the  Ecc!esi&stied  doiirl,  ' 
which  were  not  comm^<5ed  m^til  after  the  Bttrikrt^y, 
were  collusive,  for  the  purpose  of  founding  the  claim 
aty^  made  by  the  wife.  As  tliis  legac^y  w&s  dot  gifen 
tb  the  nep&^U  use  of  the  wife,  there  is  ddthiiig  in  i6e 
CBM  its  dBstlfigttlsh  it  from  the  clsiss  of  dase^  which 
^t^Msh  the  doctJine,  that  the  Wife  is  tk6t  entitled,  as 
against  the  Assignees  of  h^  htisbtod,  to  have  tb^  wbcde 
of  a  ftmd  wMch  fklts  iiito  pofs&f^ssioti  id  her  right  a^r 
the  Bankruptcy ;  but  is  only  entitled  to  have  a  portiea 
of  the  fund  settled  on  her.  All  the  leadirigf:  OiJie§  #ere 
examined  in  the  Case  of  Betesford  v.  H6bson(a). 
(«)  I  Madd.  368. 
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Mr.  Parker  for  the  Bankrupt. 
Mr.  Girdlestone  for  the  Trustees. 

Mr.  Bell  and  Mr.  Pemberton  for  the  Wife : — 

This  is  one  of  those  Cases  in  which  the  facts  are  so 
strong,  as  to  exclude  the  husband  or  his  Assignees  from 
any  claim  to  the  fund.  The  wife  being  an  infant  at  the 
time  of  the  marriage ;  no  Settlement  made  upon  her ; 
all  the  property  to  which  she  was  then  entitled  paid  over 
to  her  husband  y  and  spent  by  him ;  the  treatment  she 
has  received  from  her  husband ;  the  state  of  her  healtli ; 
her  being  now  actually  divorced  from  him  on  account 
of  his  conduct,  and  having  no  adequate  provision  for 
her  maintenance — are  such  facts  as  must  distinguish 
this  from  the  other  Cases.  In  Oxenden  v.  Oxenden(b), 
the  Court,  on  the  ground  of  the  cruelty  and  misconduct 
of  the  husband,  decreed  the  whole  Interest  of  a  fund  to 
the  wife,  for  her  maintenance.  The  same  thing  was 
done,  for  the  same  reason,  in  Williams  v.  Callow  (c\ 
In  Watkyns  r.  Watkyns(d)  the  same  principle  was  acted 
upon,  although  the  charge  of  adultery  was  retorted 
against  the  wife.  Wright  v.  Morley  (e),  Guy  v.  Pearkes  (/" ), 
and  Atherton  v.  Notcellig),  are  Cases  in  which  the  Court 
has  maintained  the  same  doctrine. 


The  Vice-Chancellor  said  he  was  of  opinion,  that  if 
separation  and  divorce  from  the  husband  could,  in  any 
case,  give  a  special  equity  to  the  wife,  it  would  not 
affect  this  case;  because  the  whole  proceeding  was 

(6)  3  Vem.  493.     S.  C.  Pre.  Cha.  239. 

(c)  2  Vem.  752.  Set  also  NkholU  v.  DanverSf  9  Vem.  671^ 
in  which  Case  there  bad  been  proceedings  against  the  husband 
in  the  Ecclesiastical  Court,  propter  savitiam. 

(d)  3  Atk.  96. 

(e)  11  Ves.  12;  and  see  Roper  on  Husband  and  Wife,  1st 
Vol.  275. 

(/)  18  Ves.  196.  ig)  I  Cox,  229. 
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subsequent  to  the  Bankruptcy,  and,  consequently,  after 
the  right  to  the  Legacy  had  vested  in  the  Assigneeis ;  and 
that  there  must  be  a  Decree  for  a  reference  to  the  Master 
to  approve  of  a  proper  Settlement  upon  the  wife. 
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A  question  was  afterwards  raised,  whether,  in  the 
Decree  for  a  reference  to  the  Master  to  approve  of 
a  proper  Settlement  to  be  made  upon  the  wife  out  of  the 
3,000 /.,  there  should  be  a  direction  to  the  Master  to 
have  regard  to  any  other  property  which  the  husband 
might  have  possessed  in  right  of  his  wife  ? 

Mr.  Bell  and  Mr.  PenAertOn,  for  the  wife,  insisted 
that  there  should  be  such  a  direction.  It  appeared  in 
evidence,  that  the  husband  had  on  the  marriage  received 
1,500/.  stock  belonging  to  the  wife,  and  had  made  no 
Settlement  upon  her.  Under  such  circumstances  she 
might  be  held  entitled  either  to  the  whole  of  this  fund, 
or  to  a  more  considerable  share  than  would  otherwise 
be  settled  upon  her.  The  Court  is  alwavs  influenced 
by  such  circumstances  as  to  the  amount  of  the  fund  to 
be  settled.     Bond  v.  Simmom  (A). 

Mr.  Heald  and  Mr.  Wakefield,  for  the  Assignees, 
argued  that  there  ought  to  be  no  such  direction  in  the 
Decree,  and  cited  Mitford  v.  Mitford  (i),  Murray  v.  Eli- 
bank  (fc),  Beresford  v.  Hobson  (l),  Burdon  v.  Dean  (m). 

The  Vice-Chancellor; — 
Upon  a  reference  to  the  Master  to  approve  of  a  prope^ 
Settlement  upon  the  wife  out  of  a  particular  property,  it 
is  always  usual  to  direct  the  Master  to  have  regard  to 

(Ji)  3  Atk.  20.       (A:)  10  Ves.  S4.       (i»)  «  Ves.jun.  607. 
(•)  9  VcB.  87.        (0  I  Madd.  36/.^ 


d6th  March. 
30th  April. 


JI54  CA$«S  IJI  <?IJAN<3Biiy. 

.1 8113.         Aoy  Seltfjew^pjt  which  the  hosbaod  may  haye  owde  iippB 

Ihe  wife,  aliundi.    If  tht  extent  of  the  provi^io^  for  the 

^v^^        wife  out  of  the  particul^  property  in  qn^ftti^B,  ip  ie  be 

OT79.         affected  hy  any  prior  Settlement  of  other  property  ioa4e 

by  the  husband,  it  necessarily  follows  that  regard  must 

f  also  be  had  to  any  other  property  possessed  by  the  hus- 

I  band  in  ri^t  of  the  wif(e.  For  th^  ^wt  Setlleinwtiiiay 

paot  ][>e  adeq^^te,  or  more  tban  adequate,  to  ibe  equity 

ipf  the  wife  in  respect  of  the  other  property  popegosod  \fx 

jbjer  right.    The  Cases  of  Band  t.  Simmmf,  aad  Etitank 

T.  Montolieu  (n),  are  authorities,  that  regard  ponstbe 

had  to  the  extent  of  the  wile's  fortune.    I#et  it  be  refeived 

to  the  Master  to  approve  of  a  proper  Settlement,  regard 

being  had  to  the  extent  of  the  wife's  fortune,  and  to  any 

Settlement  which  may  already  have  been  made  upcm  her. 

(if)  5  Yes.  744.  The  Decree  in  that  Case  directed  a  reference 
to  ttui  Matter  to  appn>ve  of  a  proper  Settlement  upon  tlie  wife 
and  children,  '*  regard  being  had  to  the  extent  of  her  fortune  aaid 
the  Settlement  already  made  upon  her.'' 
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jFJELDEN  u,  FIELDEiy.  ^Decembe? 

This  Suit  was  instituted  by  the  Executors  of  Joshua       Injunction. 
Kelden,  deceased,  to  have  his  personal  Estate  applied        Executor. 
if)  A  4n9  po»r9e  ff  Adtpipistration.     After  the  Bill  was      AfterTDe- 
£^4  ^VP  Aoti^.i^S  wer^  brought  aj^ainst  the  ^^ecutors,  cree  for  the  Ad- 
one  by  a  Bond  Creditor,  and  th^  other  by  ^  Simple-  ?^*'*^^V^ 
contract  Creditor,  of  the  deceased,  to  recover  their  re-  cuter  p'leaded 
qpective  Pe|rt9f    Aflter  ^9  Decree  had  bppn  ip^e,  the  a  ^Ise  Plesa  to 
EoKOOtor^ irteaded tp  ^e  fonwr  Action,  phii admni^  broughtagainst 
4mf»|  and  non^fyctunif  ^nd,  to  the  latter,  non  assumpsit f  him  by  a  Cre- 
ditor of  the 
Testator,  in 
lb.  WUbraAam,  for  tba  flaii^tiffs,  mpye4  for  an  Ii^-p  order  that  he 

jimrtirii  to  m^trai^  t))e  Creditors  from  proceeding  in  ™ght  have  an 
theiff  A^tipns,  on  thjB  grpund  that  a  Decree  b^d  h^en  ap^^o°*  wi*^ 
obtaiMd  m  ti^  Cp^rt  for  the  administratj:on  pf  (he  Injunction  to 

granted  the  la- 
^f*  Sipm^f  for  th^  Creditors  ;^  junction,  and 

Hie  Exuwtprs,  instead  of  giving  notiise  of  thip  De-  c^'itor^ll^^not 
cree,  havie  pleaded,  to  the  Actions,  Pleas  which  the  entitled  to  a 
Creditors  undertake  to  falsify;  and  they  will  then  be  aM^t^SleEx 
entitled  to  Judgment  against  tbem,  de  bom  tfS9tatorts,  cutor  de  bonis 
it  si  mm,  d^  boms  propriis,  and,  therefore,  the  Court  will  P^^riis. 
iipt  i^lxain  th^m  from  prppeeding  in  tbeir  Actions. 
Ttrrewest  v.  Featherby  (a),  Brook  v.  Sldnner,  m§ntiQn^ 
in  the  note  to  that  Case. 

Ab.  WiikrMham,  ia  reply,  ffaifl,  tl^at  ^e  |iaw  was  mis* 
tttkn  10  th^  Ai|gum?At  1)9  Tmewfi^  v,  Featherby,  ai^) 
itferfad  to  Harmof^  Wt  Be^k^,  »  Ca»B  before  Lord 
Uunffidd,  m  mt^d  w4  appr<^v^  ^y  Lp^d  JHenyon,  m 

(f)  9  Meriv.  49p. 
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1 803^^ ^      Erving  v.  Peters  (6) ;  and  also  to  Serjeant  Willianu'H  note 

to  Hancock  v.  Proud  (c),  and  he  added  that  these  au- 
thorities showed,  that  an  Executor  who  pleaded  pleni 
FiELDEK.       admimstravit,  was  liable  only  to  the  extent  of  Assets  of 
the  Testator  come  to  his  hands. 

The  Vice-chancellor  ordered  this  Motion  to  stand 
over,  with  liberty  to  the  Executors  to  make  such  Affi- 
davit as  they  should  be  advised. 

12th  December.  An  Affidavit  was  made  by  the  Executors'  Solicitor, 
stating,  that,  when  he  instructed  his  Pleader  to  draw 
Pleas  to  the  Actions  at  Law,  he  informed  him  that  the 
object  in  {heading  to  them  was,  to  give  effect  to  the 
Decree,  by  preventing  the  Plaintiffs  at  Law  from  obtain- 
ing Judgments  before  an  Injunction  could  be  obtained 
in  aid  of  the  purposes  of  the  Decree ;  that  the  Pleas  of 
pleni  admimstravit  and  non  est  factum,  were  pleaded  for 
the  purpose  of  giving  effect  to  the  Decree,  and  without 
any  particular  instructions  to  plead  the  same,  and  through 
inadvertence,  and  with  a  view  only  of  giving  effect  to 
the  Decree;  and  that  he  never  received  any  instruc- 
tions from  the  Executors  to  plead  those  Pleas. 

The  Vice-Chancellor: —  "  .     -   •       . 

I  consider  the  Law  now  to  be  settled  according  to 
the  doctrine  laid  down  by  Lord  Mansfield,  in'the  Case  of 
Harrison  v.  Beccles, 

In  this  Case  it  appears,  from  the  Affidavit,  that  the 
Executors  gave  instructions  to  their  Solicitor  to  plead 
to  the  Action,  merely  for  the  purpose  of  giving  them' 
time  to  apply  to  this  Court ;  and  that  the  plea  o{  pleni 
admimstravit  was  a  mere  form  adopted  by  the  Solicitor 

(6)  3  T.  R.  688.  (c)  I  Saund.  336. 
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without  communication  with  his  Client.  And^  for  that 
reason  alone,  I  should  have  protected  the  Executor  ac- 
cording to  the  decision  of  Lord  Bldon,  in  the  case  of 
a  judgment  by  default  submitted  to,  merely  with  the 
fiew  to  apply  to  a  Court  of  Equity  (d). 
(d)  The  case  hero  alluded  to  is  Dyer  v.  Kearslty,  a  Mer.  482. 


1823. 
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HAWKINS  V.  SHEWEN. 

I  HIS  Suit  was  instituted  for  the  purpose  of  having  the 
Trusts  of  Jane  Shetven's  Will  carried  into  execution 
under  the  Decree  of  the  Court. 

By  the  Decree  made  at  the  hearing  of  the  Cause, 
the  real  estates  of  the  Testatrix  were  ordered  to  be 
sold  in  lots.  At  the  sale,  one  of  the  lots  was  pur- 
chased by  Sichard  Kirkham.  An  Order  was  obtained, 
directing  a  reference  to  the  Master  to  inquire 
whether  a  good  Title  could  be  made  to  this  lot.  The 
Master  reported,  that  a  good  Title  could  not  be  made  to 
ity  inasmuch  as  Mrs.  Shewen  claimed  by  descent  from 
Anthony  Jones,  the  first  purchaser,  through  Sir  Walter 
•Stee  her  ancestor,  and  Lettice  Rice  his  daughter,  who 
inairied  David  Jones,  without  showing  that  the  blood  of 
David  Jones,  who  was  the  father  of  Anthony  Jones,  who 
married  Margaret  Woodford,  was  extinct. 

Mrs.  Shewen^u  pedigree  was  as  follows : — 


1823. 
7th  March. 
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Descent. 

Where  a  per- 
son seised  of  an 
Estate  by  De- 
scent ex  parte 
matemd,  dies 
without  Issue, 
the  Descendants 
of  his  maternal 
Grandfather 
must  all  be  ex- 
tinct before  any 
Descendant  of  a 
remoter  ma- 
ternal Ancestor 
can  inherit, 
however  nearly 
related  to  the 
propositus,  ex 
parte  palemd* 
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CASES  IN  CHANCERY. 

The  Plaintiflfs  excepted  to  the  Master's  Report. 

Mr.  Bellj  Mr.  Sugden,  and  Mr.  John  Wilson,  in  sup* 
port  of  the  exception : 

This  Estate  has  always  past  by  descent  since  the  time 
of  Anthony  Jones,  the  first  Purchaser.  Mrs.  Shewen  cer- 
tainly had  a  good  Title  by  descent,  for  she  was  Heir  at 
Law  to  G.  Price,  ex  parte  patem&,  and  had  also  in  her 
the  blood  of  his  mother  Mary  Jones,  The  Master  ob- 
jects to  the  Title,  because  David  Jones  might  have  had 
other  descendants  besides  Anthony-  Jones,  who  married 
Margaret  Woodford.  Lord  Hale,  in  his  Hist.  Com.  Law, 
3  vol.  120^  says : — ^''The  last  actual  seisin  in  any  An<> 
cestor  makes  him,  as  it  were,  the  root  of  the  descent, 
equally,  to  many  intents,  as  if  he  had  been  a  Purchaser ; 
and,  therefore,  he  that  can  not,  according  to  the  rules 
of  descents,  derive  his  succession  from  him  that  was 
last  actually  seised,  though  he  might  have  derived  it 
from  some  precedent  Ancestor,  shall  not  inherit.''  And 
again  he  says,  page  127 : — **  If  the  son  purchases  lands 
and  dies  without  issue,  and  it  descends  to  any  Heir  of 
the  part  of  the  father ;  then,  if  the  line  of  the  father, 
after  entry  and  possession,  fail,  it  shall  never  return  to 
the  line  of  the  mother ;  though,  in  the  first  instance,  or 
first  descent  from  the  son,  it  might  have  descended  to 
the  Heir  of  the  part  of  the  mother ;  for,  by  this  descent 
and  seisin,  it  is  lodged  in  the  father's  line,  to  whom  the 
Heirs  of  the  part  of  the  mother  can  never  derive  a  Title 
as  Heir,  but  it  shall  rather  escheat."  We  admit  that 
Gryffyd  Price  took  by  descent  from  his  mother,  Mary 
Price ;  but  she  was  related  to  Anthony  Jones,  the  first 
Purchaser.  Now,  in  collateral  descents,  it  is  not  neces- 
sary that  the  claimant  should  prove  himself  to  be  Heir 
to  the  first  purchaser ;  it  is  sufficient  if  he  can  show  him- 
•elf  to  be  of  the  blood  of  the  first  Purchaser,  and  the 
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^^^3«    ^     nearest  collateral  relation  of  the  person  last  seised. 

H''  It  is  not  necessary  that  he  that  inherits  be  always 
^^  Heir  to  the  Purchaser.    It  is  suflEicient  if  he  be  of  his 

Shewen.  blood,  and  Heir  to  him  that  was  last  seised."  2  Hale*B 
C.  L.  122.  Mrs.  Shewen  was  the  nearest  collateral  re- 
lation of  the  whole  blood  of  Gryffyd  Price,  and  she  was 
also  of  the  blood  of  the  first  Purchaser.  No  relation  of 
David  Jones  can  be  so  near  a  collateral  relation  of 
Gryffifd  Price  as  she  was ;  and,  therefore,  it  is  no  objec- 
tion to  her  Title  if  there  are  other  descendants  of  David 
Jones  living;  for  they  can  never  be  the  nearest  collateral 
relations  of  the  whole  blood  of  Gryffyd  Price.  The 
effect  of  the  descent  and  seisin  in  the  paternal  line,  is 
to  exclude  a  whole  line  of  descendants,  who  would  have 
been  Heirs  if  they  had  not  been  intercepted  by  that  de- 
scent and  possession ;  and,  in  this  Case,  to  cut  out  the 
line  of  Mary  Price  entirely. 

Mr.  Treslove,  for  the  Report,  contended,  that  in  order 
to  show  that  Mrs.  Shewen  was  Heir  at  Law  to  Gryffyd 
Price,  it  was  necessary  to  prove  that  the  issue  of  David 
Jones,  who  married  Lf/^tce  Sice,  was  extinct;  and  added^ 
that  it  had  been  proved  that  D.  Jones  had  had  another 
son,  besides  the  Anthony  Jones  who  married  Margaret 
Woodford,  and  that  that  son  had  issue. 

The  Vice-Chakcbllob  : — 
The  proposition  stated  at  the  Bar,  that  the  Testatrix 
had  a  good  Title,  because  she  was  the  nearest  collateral 
relation  of  the  whole  blood  of  G.  Price,  who  viras  last 
'  seised,  and  was  of  the  blood  of  the  first  Purchaser,  is 
merely  fallacious.  In  order  to  constitute  a  good  Tide, 
the  Party  must  be  the  nearest  collateral  Heir  of  the 
whole  blood  of  the  person  last  seised  on  the  part  of  the 
ancestor  through  whom  the  estate  descended.    When 
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Lord  Hale  speaks  of  the  nearest  collateral  relation  of 
the  whole  blood  of  the  person  last  seised  and  of  the 
blood  of  the  first  Purchaser^  he  means  the  latter  branch 
of  the  expression  as  a  qualification,  and  not  an  addition 
to  the  first  branch,  that  the  collateral  Heir  of  the  whole 
blood  must  claim  through  the  ancestor  from  whom  the 
estate  descended,  and  thus  be  of  the  blood  of  the  first 
Purchaser.  If  this  estate  had  descended  to  6.  Price, 
ex  parte  paiemd,  then  the  Testatrix  would  have  been  his 
nearest  collateral  Heir  of  the  whole  blood;  for  the 
question  would  then  have  been,  who  waa  Heir  to  his 
father  i  But  as  this  estate  descended  fipom  the  mother, 
the  question  is,  who  is  the  nearest  collateral  Heir  of  the 
whole  blood,  ex  parte  matemd?  and  the  blood  of  David 
Jones,  the  grandfather  of  the  mother,  must  necessarily 
inherit  to  her  before  the  blood  of  Lettice  Janes,  the 
grandmother  of  the  mother,  through  whom  the  claim 
must  be  made  for  the  Testatrix. 
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Hawkins 

V. 

Shewek. 


Orerrule  the  Exception. 
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^,^^^' ,  WILUAMS  V.  DAVIS. 

8th  March. 

Practice,  IN  this  Case,  the  Common  iDJonction  had  been  ob- 

Injunction.  tained,  for  want  of  an  Answer.   On  the  a  ist  ofFebruary, 

An  Order  to  the  Answer  was  filed.   The  Plaintiff  took  Exceptions  to 

disaol  ve  an  In-  it  •  and  on  the  26th  of  February,  delivered  them  to  the 

obtained  after  Defendant's  clerk  in  Court.  .  On  the  next  day,  which 

Exceptions  filed  was  a  Seal-day,  the  Defendant  obtained  the  Common 

L^SgllT^'*  Order  to  dissolre  the  Injunction,  nm. 

Mr.  TVeslove,  for  the  Plaintiff,  now  moved  to  discharge 
hat  Order,  for  irregularity,  on  the  ground  that  it  had 
«  been  obtained  after  Exceptions  to  the  Answer  had  been 

taken  and  delivered  to  the  Defendant's  clerk  in  Court; 
and  he  said,  that  the  Order  to  dissolve  an  Injunction 
nisi,  alleges,  that  the  Defendant  has  put  in  a  full  and 
perfect  Answer  to  the  Bill. 

The  Vice-chancellor,  under  these  circumstances,  held 
that  the  Order  was  irregpilarly  obtained,  and  granted 
the  Motion. 
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1833- 
HARRIS  t;.  DE  TASTET.  a?d  isIflS. 

^N  Order,  made  in  this  Cause,  for  certain  inquiries  to        Practice. 
be  made  by  the  Master,  contained  Hie  usual  direction      TuTMngt  / 
that  die  Parties  should  produce,  before  the  Master,  upon  Certificate  of 
oath,  all  books,  papers  and  writings,  in  their  custody  disobedience  to 
or  power,  relating  to  the  subjects  of  the  inquiries.    The  ing  Deeds  Pa-' 
Defendant  having  refused  to  comply  with  that  direction,  pen  and  Writ- 
die  Master,  on  the  20th  of  December  1822,  granted  his  ^"^beforr' 
Certificate  of  the  Defendant's  refusal.  On  the  same  day,  him,  need  not 
the  Plaintiff  obtained  the  Common  Order  for  the  Defen-  ^  ^^^  "^Y^^. 
dant  to  produce  the  books,  papers  and  writings  before  itissi^ed;  it  is 
the  Master,  within  four  days  after  personal  notice  of  the  sufficient  if  it  be 
Order  to  his  derk  in  Court    The  Certificate  was  not  pw-Sj^  O^er 
filed,  until  the  gth  of  January  1823,  nor  was  the  Order  is  delivered  out. 
delivered  out  by  the  Registrar,  until  the  1  ith  of  Fe- 
bruary following.    On  the  next  day^  the  Plaintiff  served 
the  Order  on  the  Defendant's  clerk  in  Court. 

Mr.  Bell,  for  the  Defendant,  moved  to  discharge  the 
Order,  on  the  ground,  that  by  an  order  of  the  2gtii  of 
October  1692,  {Beamufs  Orders,  292,)  the  Certificate 
ought  to  have  been  filed  within  four  days  after  it  had 
been  signed  by  the  Master,  and  that  the  Four-day  Order 
ought  not  to  have  been  obtained  before  the  Certificate 
was  filed. 

Mr.  Pemberton,  for  the  Plaintiff,  said  that  the  present 
practice  was  to  date  the  Certificate  and  Four-day  Order 
on  the  same  day,  so  as  to  leave  no  interval  between 
then  for  the  Party  to  obey  the  Decree,  and  to  file  the 
Certificate  afterwards ;  but  not  to  proceed  upon  the 
Fouf-day  Order  until  after  the  filing  of  the  Certificate ; 

»4 
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1823. 


Uareis 
Db  Tastet. 


and  that  the  Regieter  never,  in  fact«  delivered  oat  the 
Order  until  the  Certificate  had  been  filed,  and  he  cited 
Sir  John  Eyles  v.  Ward  (a). 

The  Register,  Mr.  Walker,  on  being  referred  to  by 
the  Vice-Chancellor,  confirmed  Mr.  Pemberton*B  state- 
ment of  the  practice,  and  His  Honor  refused  the 
Motion  vnth  Costs. 


PENNINGTON  v.  ALVIN. 


Procheim  ami. 


i8«3. 
17th  and  3i8t 

Jamuary, 

and  31  St  May.    XhE  Bill  was  filed  by  zfeme  coverte  and  her  infant 
child,  by  Joseph  Lowe,  as  their  next  friend,  against  her 

husband,  and  her  brother,  the  Defendant  Ahin. 

Where  the  next 

friend  of  a/e»ie      t^^  husband  had  brought  an  Action  agamst  Lowe 
coverte  had  taken  ^        .    .  .       ,  .        . 

the  benefit  of  the  ^^r  cnmmal  conversation  with  his  wife,  and  havmg  ob- 

Insolvent  Debt-    tained  a  verdict  had  taken  him  in  execution.    When  in 

dSabed  b  Pri^  execution  he  took  the  benefit  of  the  Insolvent  Debtors' 

iM>n,  and  had  ob-  Act,  but  was  detained  in  prison  for  a  year,  and,  there- 

tained  an  Order  f^^g  ^^d  applied  for  his  groats  from  the  husband,  and 

upon  the  husband  .      . 

for  payment  of     obtained  an  order  for  payment  of  them.    The  verdict 

his  groats  after    was  obtained  before  the  Bill  was  filed ;  but  the  taking 

med^and  before  ^^  *^®  **®^^^*  ^^  ^^  Insolvent  Debtors'  Act,  and  the 
any  other  pro-  order  for  payment  of  the  groats,  were  subsequent  to  the 
ceeding  was  filing  of  the  Defendant's  Answer,  and  no  step  had  been 
Cause,  a  Motion  taken  in  the  Cause  since.  The  object  of  the  Suit  was  to 
by  one  of  the  obtain  maintenance  and  support  out  of  a  fund  to  which 
the  next°fri'end*  *^®  ^^®  claimed  to  be  entitled  for  her  separate  use,  and 
might  be  re-  in  which  the  infant  also  was  interested, 
moved  and  an- 
other appointed,  was  refused,  as  being  improper  in  form ;  but  leave  was  given  to  ap- 
ply to  stay  proceedings  until  the  next  friend  should  be  changed^  or  security  given 
for  Costs. 


0i 


'^t*' 


^. 


(a)  9  P,  W.  517. 
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Mr.  Roupell,  on  behalf  of  the  Defendant  Alvin^  now 
moved  that  Lowe  might  be  removed  from  being  the  next 
friend  of  the  wife,  and  that  a  new  next  friend  might  be 
substituted  in  his  place.  He  said  that,  as  the  prochein 
am  washable  to  pay  the  costs  of  the  Suit,  it  was  neces- 
sary that  he  should  be  a  person  of  substance;  and  that 
as  Lowe  was  insolvent  it  was  a  sufficient  ground  for  re* 
moving  him  from  that  office.     WaU  v.  Salter  (a). 

Mr.  Koe,  corUrd : — 

In  this  Case  the  same  person  is  prochein  ami  for  the 
infant  as  well  as  for  the  wife.  This  application  comes 
too  late.  It  is  very  hard,  after  the  Suit  has  proceeded 
the  length  it  has  done,  to  impose  upon  the  Parties  the 
necessity  of  naming  a  new  next  friend.  Anon,  (b) ; 
Squirrel  v.  Squirrel  (jc)\  Anon,  (d);  Doe  v.  Alston  {e)\ 
iSoyers  on  Costs,  84. 

The  Vice-Chancellor  suggested  that  the  proper  Motion 
would  have  been,  that  all  proceedings  in  the  Suit  might 
be  stayed  until  security  were  given  for  Costs ;  and  he 
directed  that  the  Motion  should  stand  over,  in  order 
that  he  might  consider  what  Order  ought  to  be  made 
upon  it. 

The  Vice-chancellor  : — 

I  should  hesitate  much  before  I  called  upon  the  next 
friend  of  an  infant  to  give  security  for  Costs ;  for  any 
person  may  file  a  Bill  in  the  name  of  an  infant.  But 
the  Suit  of  2k  feme  coverte  is  substantially  her  own  Suit, 
and  her  next  friend  is  selected  by  her.    This  is  a  gross 

(a)  Mosley^  86.  (b)  1  Yes.  jtin.  409. 

(c)  2  P.  W.  297  n ;  and  S.  C.  8  Dick.  765.  This  Case  seems 
to  be  the  same  as  the  former  one.  . 
{d)  M0S.86.  (e)  1  T.R.491. 


1823. 
' y • 

Pbkvinotoit 

V. 

Alvxv. 


3i6t  May. 
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Case,  and  I  cannot  permit  this  Suit  to  proceed,  on  tbe 
part  of  the  feme  caverte,  without  security  being  given 
for  Costs.  I  musty  however,  refuse  this  Motion,  be- 
cause it  is  incorrect  in  form ;  but  the  Defendant  may 
apply  to  stay  all  proceedings  in  the  Cause  until  the  next 
friend  is  changed,  or  security  is  given  for  Costs. 


1B33. 

«7th  February. 

8th  March. 


WRIGHT  V.  MUDIE. 


1  HE  Defendant  had  brought  an  Action  in  the  Court 

Set  off  of  Costs,   of  King's  Bench  against  the  Plaintiff,  and  was  nonsuited. 

The  Court  will  "^^  ^^^  *°  ^^^^  Cause  was  filed  for  a  discovery,  in  aid 

not  direct  the      of  the  defence  to  that  Action.    The  Defendant  had  put 

Costs  of  a  Suit     ^  Yns  Answer,  and  moved  for  his  Costs. 

and  of  an  Action  ' 

between  the 

same  Parties  to        Mr.  Barber,  for  the  Plaintiff,  now  moved  that  the 

eachoUicr.^"^  Defendant  might  be  restrained,  by  Injunction,  from 
suing  out  a  Subpcena  for  his  Costs  in  this  Suit,  on  the 
ground  that  the  Defendant  having  been  nonsuited  in 
the  Action,  the  Plaintiff  was  entitled  to  set  off  his  Costs 
in  that  Action,  against  the  Defendant's  Costs  in  this 
Suit.  Where  the  same  Party  has  to  receive,  as  well  as 
to  pay  Costs,  Courts  of  Law  will  prevent  the  adverse 
Party  from  proceeding  for  any  thing  but  the  Balance. 
Upon  this  subject.  Courts  of  Law  act  upon  equitable 
principles;  and  it  would  be  hard,  if  a  Party  was  not  to 
have  the  benefit  of  those  principles  in  this  Court.  Hut- 
lock  on  Costs,  467;  Hall  y.Ody(a);  Shergold  v.  Brew- 
ster {b) ;  Gurish  v.  Donovan  (c) ;  Shine  v.  Crovgh  {d) ; 
Ttyhr  V.  Popham  (c) ;  Ex  parte  Rhodes  (e). 


(a)  a  B06.  &  Pall.  s8,        (b)  Bunb.  sg.      (c)  s  Atk.  166. 
(lO  fl  BaU  &  Beatty,  33-  (0  »5  Ves.  79,  539. 
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Mr.  SpencCy  eontri: — 

The  practice  of  the  Court  of  King's  Bench  upon  the 
subject  in  question,  has  not  been  correctly  stated  by  Mr. 
Barber.  It  is  laid  down  by  Lord  Kenyon^  in  Randle  v. 
Fuller  (a),  and  that  decisionn^as  followed  in  Gtaister 
y.  Hewer  (b\  and  Middleton  v.  HiU  (c).  I  have  not  been 
able  to  find  any  Case  which  sets  up  a  different  practice 
from  that  stated  by  Lord  Kenyan ;  therefore,  it  appears 
to  be  the  setded  practice  of  the  Court  of  King's  Bench, 
that  no  set-off  can  be  made  to  the  prejudice  of  the  soli- 
citor's lien.  The  Case  of  Tayhr  y.  Popham  is  not  appli- 
cable ;  for  it  relates  to  Costs  in  this  Court  only.  That 
Case  shows  strongly,  that  the  practice  of  the  Court  of 
King's  Bench  remains  the  same  as  it  was  stated  to  be  by 
Lord  Kem/on ;  for  the  Lord  Chancellor ,  in  his  judgment, 
states  it  to  be  so. 
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Weight 

V. 
MVDIK. 


The  Vicb-Chancellor  : — 

It  is  clear  upon  the  authorities,  that  the  practice  of 
the  Conunon  Pleas,  as  stated  in  the  Case  of  HoIIy.  Ody, 
that  the  lien  of  the  Attorney  for  his  Costs  is  subject  to 
the  equitable  claims  of  the  Parties  as  between  them- 
selves, is  not  adopted  in  the  Court  of  King's  Bench ; 
and  Lord  Eldon,  then  Chief  Justice  of  the  Common 
Pleas,  ejqpressly  states  it  to  be  contrary  to  the  practice 
of  the  Court  of  Chancery.  In  Taylor  v.  Popham,  Lord 
Udon  states  the  Rule  of  this  Court  thus :  That  where 
in  a  Cause  Costs  may  have  been  given  in  different  pro- 
ceedings on  both  sides,  there  the  lien  of  the  Solicitor 
is  only  on  the  balance  of  Costs  which  may  be  due  to  hift 
Client.  That  Case  is  not  an  authority  for  setting  off, 
against  each  other,  the  Costs  of  different  Causes  in  this 

(a)  2  T.  R.  4,56.       {h)  8  T.  R.  6g.       (e)  1  M.  &  S.  140. 
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i8a3. 


Wright 

MVDIK. 


Court ;  and  still  less,  for  setting  off  Costs  here  against 
Costs  in  the  King's  Bench,  when  it  is  clear  that  that 
Court  would  not  permit  the  set-off  of  Costs  there 


against  the  Costs  here. 


1818. 
6th  Aagust. 

* ' 

Where,  by  Act 
of  Parliament,  a 
Corporation  was 
empowered  to 
purchase  subsist- 
ing interests  in 
certain  Heredi- 
taments, and  it 
was  directed  that 
the  Purchase- 
money  should  be 
re-invested  in 
Land,  and  in 
the  mean  time 
be  laid  out  in  the 
Funds,  and  the 
Dividends  paid 
to  the  Persons 
entitled  to  the 
Rents:  Held, 
that  neither  Per- 
sons who  had 
taken  Leases, 
after  the  passing 
of  the  Act, 
nor  the  Lessors, 
in  respect  of 
their  right  to 
renew,  were 
entitled  to  any 
compensation 
out  of  the  Pur- 
chase-money. 


THE  BISHOP  OF  LONDON'S  CASE  (a). 

SY  the  55  Geo.  IlL  c.  gi,  the  Lord  Mayor,  Alder- 
men and  Commons  of  the  City  of  London  were  em- 
powered to  make  a  site  for  a  new  Post-office,  by  tak- 
ing down  and  laying  open  the  Buildings,  Lands  and 
Hereditaments  described  in  the  Schedule  to  the  Act» 
and  to  agree  for  the  purchase  of  such  Houses  and  other 
Hereditaments,  and  of  any  subsisting  leases,  estates 
and  interests  therein,  as  they  should  think  proper ;  and 
Corporations  aggregate  and  sole,  and  all  other  persons 
who  were  or  should  be  seised  or  possessed  of,  or  inte- 
rested in,  any  Hereditaments  described  in  the  Schedule, 
which  the  Lord  Mayor,  Aldermen  and  Commons  should 
think  proper  to  purchase,  were  authorized  to  sell  and 
convey  the  same ;  and  all  Bodies  Corporate,  and  other 
Owners  of  Houses,  Lands  and  Hereditaments,  were 
empowered  to  accept  such  satisfaction  for  the  value 
thereof,  as  should  be  agreed  upon  between  them  and 
the  Lord  Mayor,  Aldermen  and  Commons;  and,  in 
case  they  could  not  sugree  as  to  the  amount  of  such 
satisfaction,  the  same  was  to  be  ascertained  by  a  Jury ; 
and  it  was  directed,  that  the  money  to  be  paid  for  any 
Hereditaments  to  be  purchased  under  the  Act,  be- 
longing to  any  Body  Politic  or  Corporate,  should  be 
paid  into  the  Bank  of  England,  in  the  name  of  the 
Accountant  General  of  this  Court,  to  the  intent  that 


(a)  Ex  relatione. 
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it  might  be   laid   out,    under  the   direction   of  the  181 8. 

Court,  in  the  purchase  of  other  Lands  and  Heredita-  ^ 

ments,  to  be  conveyed  to  the  same  uses  as  the  He-       lo  **^^  ?^ 
reditaments    so    purchased     were    subject    to;    and  Case. 

that,  until  such  purchase,  the  money  should,  by 
order  of  the  Court,  be  invested  by  the  Accountant 
General,  in  his  name,  in  the  purchase  of  Stock ;  and 
that,  until  the  Stock  should  be  ordered  by  the  Court  to 
be  sold  for  the  purpose  of  being  so  laid  out,  the  Divi- 
dends should  be  paid  to  the  Bodies  or  Persons  who 
would,  for  the  time  being,  have  been  entitled  to  the 
Rents  and  Profits  of  the  Hereditaments  directed  to  be  ' 

purchased,  in  case  sucl^  purchase  had  been  made. 

When  this  Act  was  passed,  the  Bishop  of  London, 
in  right  of  his  See,  was  seised  of  nine  Houses  in  New^ 
gate*'Streei  and  Cheapside,  which  were  then  let,  at  cer- 
tain small  rents,  on  leases  for  lives  or  years,  and  were 
part  of  the  Hereditaments  described  in  the  Schedule  to 
the  Act;  and,  subject  to  the  leases,  were  of  the  value  of 
9,895/.  08.  jd.  The  Bishop,  after  the  passing  of  the 
Act,  granted  a  concurrent  lease  of  one  of  these  Houses, 
for  a  fine,  to  one  Bum ;  and,  of  the  others,  to  one  Blount, 
as  a  Trustee  for  Bum.  The  Bishop  claimed  before  the 
Jury,  who  had  been  summoned  to  assess  the  value  of 
the  property,  a  certain  part  of  the  9,895/*  05.  *jd.  as 
being  due  to  him  personally  in  respect  of  his  general 
right  of  renewal  of  the  possessions  of  the  see.  And 
Ehum  and  Bum  claimed  other  sums  as  being  due  to 
them  for  the  value  of  their  concurrent  leases.  The 
Recorder  of  London,  who  presided  at  the  trial,  directed 
the  Jury  not  to  take  into  their  consideration  either  the 
personal  claim  of  the  Bishop,  or  the  value  of  the  con- 
current leases ;  because  those  leases  had  been  granted 
after  the  passing  of  the  Act.    And  the  verdict  of  the 
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i8i8.  Jury  in  fact  established,  that  the  whole  8um  was  the 

'  property  of  the  See. 

Bishop  of 

London's  ,^         «      ,  i   ,      .        i  ^  ^ 

Case.  The  9,895/.  o*.  7  a.  having  been    afterwards  paid 

into  the  Bank  in  the  name  of  the  Accountant  General, 

pursuant  to  the  Act,  the  Bishop  of  London,  and  Blount, 

presented  a  Petition  to  the  Court,  asserting  the  same 

claims  as  had  failed  before  the  Jury.    This  I^etition 

now  came  on  to  be  heard. 

The  Vice-Chancellob  : — 

All  the  Costs  of  the  proceedings,  both  here  and  in 
the  Lord  Mayor's  Court,  must  be  paid  out  of  the 
9,895/.  OS.  yd,  the  surplus  must  be  invested  in  the 
purchase  of  3  /.  per  cent  Bank  Annuities ;  and  I  must 
direct  a  reference  to  the  Master^  to  inquire  what  were 
the  annual  Rents  of  the  Houses  at  the  time  of  the  sale. 
When  this  Money  is  invested  in  the  purchase  of  Land, 
the  Bishop  will  be  entitled  to  grant  one  or  more  leasa  or 
leases  for  twenty-one  years,  or  three  lives,  at  his  option,  of 
the  Hereditaments  to  be  purchased,  reserving  an  annual 
Rent  or  Rents  equal  in  amount  to  the  annual  Rents  of  the 
Houses  at  the  time  of  the  sale,  and  to  renew  such 
Leases  from  time  to  time,  at  the  same  Rents,  in  like 
manner  as  is  usual  in  cases  of  Leases  by  Bishops ;  and 
if  the  Bishop  should  cease  to  be  Bishop  of  London,  in 
consequence  of  his  decease  or  otherwise,  before  he 
has  granted  such  Lease  or  Leases,  then  he  or  his  per* 
sonal  Representatives  may  apply  to  the  Court,  as  they 
shall  see  fit.  And  until  the  Money  is  invested  in  Land, 
the  Dividends  of  the  Stock  must  be  paid  to  the  Bishop 
and  his  Successors. 
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GRIFnTH  V.  HEATON.  1823. 

14th  March  and 
i8t  May. 

1  HE  Bill  was  filed  by  the  renders  of  an  Estate  against  Vendor  and 

the  purchaser^  for  a  specific  performance  of  the  Agree-  Vendee. 

ment  for  the  purchase.    Several  sums  of  money  had  at  ^^^ractice  *  *' 

different  times  been  paid  by  the  Defendanton  account  of  

his  purchase,  and  the  Master,  in  takiue  the  accounts  of      ^here  pay- 

'^  111  1-1  ments  have  been 

those  sums,  had  made  rests  at  the  times  when  they  were  made  by  a  Ven- 

paid.    The  question  was,  whether  the  Master  was  jus-  ^^  *^  different 
^ii   1  •    X  1  •      al  i.    •    xi.  X  times  on  account 

tified  m  taking  the  accounts  m  that  manner.  ^^  Yi\&  purchase, 

all  exceeding 
the  Interest  due 
The  Agreement  was  dated  the  1st  of  June  1807.   The  ^^  the  times  of 
Purchase-money  was  56,000/.;  2,800/.,  part  of  it,  was  ^nj  the^Dec'r^^ 
paid,  as  a  deposit,  on  the  signing  of  the  Agreement ;  in  a  Suit  by  the 

and  the  remainder  was  to  be  paid  by  two  instalments,  ^^"Pi^^  ^^^^ 

,,ii.A  «^       ./  »pecific  perform- 

on  the  1st  of  January  and  the  sd  of  August  1808,  with  ance,  directs  an 

Interest  at  fire  per  cent ;  and  on  the  latter  of  those  days  ^^ccount  to  be 
the  Conveyance  was  to  be  executed.    By  the  Decree  ^^^  ^  ^y^^  Plain- 
made  on  the  hearing  of  the  Cause,  it  was  referred  to  the  tiff  for  the  Prin- 

Master  to  take  an  account  of  what  was  due  to  the  Plain-  cip»l  and  Inte- 

rest  in  respect 
tiff  for  Principal  and  Interest,  m  respect  of  the  Pur-  of  the  purchase, 

chase-money.  The  Master^  by  his  Report,  found  that  ^^  are  always 
▼aiious  sums  of  money  had  been  paid  by  the  Defendant  ^^  account.  "^ 
from  time  to  time  on  account  of  the  Purchase-money 
and  the  Interest  thereof,  amounting  in  the  whole  to  the 
sum  of  47,795/.  isf.  8d;  and  he  certified,  that  it  ap- 
peared to  him  to  be  fair  and  leasonable  that  the  account 
of  Principal  and  Interest  Tefliainingdue  in  respect  of  the 
purchase,  should  be  taken  with  periodical  rests  at  the 
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respective  times  when  such  payments  were  made ;  and 
that  he  had  accordingly  taken  the  account  with  such 
rests.  To  this  Report  the  Defendant  excepted,  because 
the  Master  had  stated  the  account  of  Principal  and  Inte- 
rest remaining  due  to  the  Plainti£Bi,  with  rests  at  the  re- 
spective times  when  the  several  sums  mentioned  to  have 
been  paid  by  the  Defendant,  on  account  of  the  Purchase- 
money  and  Interest^  were  respectively  paid ;  whereas 
he  ought  not  to  have  made  any  rests,  he  not  having 
been  directed  by  the  Decree  so  to  do ;  and  the  several 
sums  paid  by  the  Defendant  ought  to  have  been  allowed 
to  him  as  payments  out  of  his  Purchase-m^ney. 

Mr.  Home  and  Mr.  Roupell,  in  support  of  the  Ex- 
ception, said,  that  the  Master  had  taken  the  accounts 
in  this  Case,  upon  the  principle  adopted  in  taking  ac- 
counts between  Mortgagor  and  Mortgagee;  but  that 
that  mode  was  never  followed  in  Suits  between  Vendor 
and  Vendee. 

Mr.  Bell  and  Mr.  Parker,  for  the  Report,  said,  that 
when  payments  were  made  to  a  Creditor,  he  had  a  right 
to  apply  them,  either  to  the  account  of  Principal  or  of 
Interest,  at  his  pleasure ;  and  that  the  Masters,  in  taking 
accounts,  acted  upon  that  principle. 

The  Vice-ChaneeUoT  said,  that  he  must  learn  the 
practice  of  the  Masten  upon  the  subject;  and,  ac- 
cordingly, directed  the  following  Question  to  be  submitted 
to  them: — 


<<  By  a  Decree  made  upon  a  Bill  for  a  specific  per- 
formance, it  was  ordered,  that  it  be  referred  to  the  Mas- 
ter  to  take  an  account  of  what  was  due  to  the  Plaintiffs, 
from  the  Defendant,  for  Principal  and  Interest,  in  respect 
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of  the  Purchase-money  for  the  estate  and  premises  com- 
prized in  the  Agreement  in  the  Pleadings  mentioned; 
such  Interest  to  bje  computed  at  five  per  cent  per  annmn. 
The  account  extends  to  a  period  of  ten  years;  and, 
in  the  course  of  that  time,  the  Defendant  had  made 
sixteen  payments  on  account,  all  exceeding  the  Interest 
due  at  the  time  of  such  payments.  Is  it  the  practice  of 
the  Masters*  o£Sces,  under  such  circumstances,  to  take 
the  accounts  directed  by  the  Decree  with  rests,  at  the 
sixteen  periods  when  the  sixteen  payments  were  made, 
qiaking  at  each  rest,  a  new  principal  sum  to  carry 
Interest,  formed  from  the  Balance  then  due,  on  account 
of  Principal  and  Interest  ?  '* 
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In  reply  to  this  question,  a  Certificate  was  returned  tq 
the  Vice-Chancellor,  signed  by  nine  of  the  Masters,  by 
which  they  stated,  that  they  had  considered  i^e  question 
proposed  to  them,  and  that,  under  the  circumstances 
above  mentioned,  it  was  the  practice  of  the  Masters* 
offices  to  take  accounts  in  the  manner  referred  to  by 
hi^  Honor, 

The  Vice-Chancellor  8sad,'that  he  concurred  in  tbi9 
Certificate,  and  must,  therefore^  overrule  the  Expepr. 
tjon. 


Vol.  I. 
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1823. 
s8th  Februaiy, 
and  17th  April. 

Practice. 
Sequestration, 

The  Court 
will  order  a  Se- 
questratidn  to 
issue  against  a 
Defendant,  who 
is  in  contempt, 
for  not  putting 
in  an  examina- 
tion to  interro- 
gatories before 
the  Master. 


LUPTON  V.  HESCOTT. 

1  HE  Defendant  having  refused  to  put  in  bis  exami- 
nation to  interrogatories  which  had  been  exhibited 
before  the  Master  under  the  Decree,  had  been  taken 
into  custody  by  the  Sergeant  at  Arms,  and  committed 
to  the  Fleet. 

Mr.  Wray  now  moved,  that  a  Sequestration  msi  might 
issue  against  him,  until  he  should  put  in  his  examination. 

The  Decree,  in  this  Case,  is  not  for  payment  of  money, 
but  to  put  in  an  examination  to  interrogatories,  and  the 
question  is.  Whether  a  Sequestration  can  be  awarded  in 
such  a  Case  ?  In  Maynard  v.  Pomfret  (a).  Lord  Hard- 
wicke,  after  a  Decree^  refused  to  discharge  a  Seques- 
tration which  had  issued  against  the  Defendant  for  want 
ef  an  Answer,  and  kept  it  on  foot  as  a  security  for  the 
Defendant  performing  the  Decree.   Shaw  v.  Wright  (Jb). 


The  Ficf-CAa;ice/&>rsaid,that  he  would  not  decide  upon 
the  Motion,  until  he  had  consulted  the  Register  (c). 


Practiee. 
Sequatraticn, 

Seqaestntion  or- 
dered againit  a 
Party  in  costod j, 
for  coutenipt  in  not 
produciDg  Fillers. 


(a)  3  Atk.  468.  {b)  3  Ves.  211. 

(c)  The  Vice-chancellor  was  furnished  by  Mr.  Walker^  the 
Register,  with  the  two  following  Cases  :— 

TRIGG  V.  TRIGG. 
April  1759. — The  usual  Decree  was  made  in  this  Cause  for 
a  partition,  and  for  the  production  of  Deeds,  &c.  before  the  C(Mn- 
missioners.  An  attachment  had  issued  against  the  Defendant 
for  not. producing  the  Deeds  in  his  possession,  and  he  being 
brought  to  the  bar  of  the  Court  was  turned  over  to  the  Fleet. 
The  Plaintiff  moved,  specially,  that  a  Sequestration  might 
issue  against  the  Defendant.      The  Defendant  appeared  by 
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The  Vice-Chancellor  : — 

I  am  of  opinioD,  that  the  Plaintiff  is  entitled  to  a 
Sequestration  in  this  case ;  whether  the  ptoduce  of  it  is 
applicable  to  the  purposes  of  the  Cause,  it  is  not  neces- 
sary now  to  inquire.  I  shall  order  the  Sequestration  to 
continue  until  the  Defendant  clears  his  contempt,  and 
until  the  further  order  of  the  Court. 
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Counsel  and  opposed  the.  Motion ;  but  the  Court  ordered  the 
Sequestration  in  the  first  instance.  Reg.  Lib.  B.  1758,  £.  T. 
Tim  Case  is  reported,  1  Dick.  325. 

DETILLIN  v,  GALE. 

By  an  Order  dated  10th  May  1799,  it  was  referred  to  the 
Matter  to  tax  the  Defendant  Sydney*%  Bill  of  Costs,  and  Sydn^ 
was  ordered  to  produce  before  the  idaiter,  on  Oath,  all  Ueeds, 
&c.  in  his  custody  belonging  to  the  Plaintiff  or  his  Estate. 
Sydney  was  served  with  this  Order  in  the  Fleet  Prison.  The 
Master  having  certified  that  Sydney  had  not  produced  the  Books 
to  him,  it  was  ordered  that  Sydney  should  produce  them  be- 
fore the  lat  day  of  next  Term,  or  be  confined  a  close  Prisoner 
in  the  Fleet  Prison.  Sydney  having  been  served  with  the  Order, 
and  the  Matter  having  certified  that  he  had  not  produced  the 
books,  &c.  a  Sequestration  nisi  was  ordered  against  him  on  the 
fl4th  May,  and  on  the  17th  July  1799  it  was  made  absolute* 
Beg.  Lib.  1798,  T.  T. 


1  a 
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i8«3.  WARTER  v.  HUTCHINSON. 

)3th  Maroh. 

WiU.  Thomas  MEREDITH,  deceased,  by  his  Will,  duly 

Construction,  executed   to  pass    freehold    estates,    directed  all  hia 

Where  real  ^^b^  ^^^  funeral  expenses  to  be  paid  by  his  Trustees 

estates  were.de-  and  Executors,  and  for  that  purpose  he  charged  all  his 

^'tU  ^  ^t"^^b  '^^ss^^g®'**  lands,  tenements,  and  hereditaments,  in  the 

ject  to  a  Trust  counties  of  Denbigh  and  Chester,  with  the  payment  of 

for  raising  per-  the  same,  in  aid  of  his  personal  estate';  and,  subject 

children  durii^  thereto,  he  devised  all  his  messuages,  lands,  tenements, 

the  minority  of  and  hereditaments,  unto  Brownlow  York,  Richard  Lloyd, 

Life   ouT*of^^  ^^^  *^^^  Hutchinson,  their  Heirs  and  Assigns,,  in  trust 

thereatsand  to   permit  his  sister  Margaretta  Warter,  the  wife  of 

profits,  or  by  sale  Joseph  Warter,  and  her  Assigns,  during  her  life,  to  take 

held  that  certain  t'^ereout  an  Annuity  of  200/.;    and  his  aunt  Mary 

funds  which  had  Newton,  and  her  Assigns,  during  her  life,  an  Annuity  of 

rente^durir^  ^^^''     ^^^'  subject  to  those  Annuities,  h^  gave  the 

minority  of  the  same  messuages,  lands,  tenements,  and  hereditaments, 

tenant  for  life,  ^o  the  same  Trustees,  their  Heirs  and  Assigns,  until- his 

were  applicable  ,  ^     t>      n^     rrr  1  n  1  .         •  -mm- 

to  the  payment  J^^phew  J.  JK.  M,  Warter,  the  son  of  his  sister  Marga- 
of  the  portions,  retta  Warter,  should  attain  the  age  of  twenty-one  years ; 
ficiencv  only  ^"  *^^  '^^®  should  die  in  the  mean  time,  then  until  Henry 
cpuld  be  raised  Warter,  the  second  son  of  his  sister  Margaretta  Warter, 
^^sale  or  mprt-  should  arrive  at  that  age  ;  and  if  Henry  Warter  should 
die  in  the  mean  time,  until  the  daughter  of  Margaretta 
Warter  should  arrive  at  that  age;  upon  trust,  in  the  fint 
place,  as  soon  as  conveniently  might  be  after  his  de- 
cease, to  raise  out  of  the  rents  and  profits  of  the  pre- 
mises, or  by  sale  or  mortgage  thereof,  or  of  a  competent 
part  thereof,  any  sum  or  sums  of  money  that  would  be 
sufficient  to.  pay  his  debts  and  funeral  expenses,  and 
the  costs  and  expenses  his  Trustees  should  be  put  unto 
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on  account  of  the  trusts  of  his  Will,  and  the  sum  of 
100  /.  a-piece,  which  he  thereby  gave  to  them,  with  a 
direction  to  them  to  retain  the  same  out  of  the  rents 
and  profits  of  the  premises,  for  their  trouble :  And  upon 
further  trust,  to  raise  out  of  the  rents  and  profits  of  the 
premi8es>  or  by  sale  or  knortgage  thereof,  or  of  a  compe- 
tent part  thereof,  the  sum  of  2,000/.  together 'with  all 
costs  and  charges  attending  the  raising  the  same,  and 
to  pay  the  same  to  Henry  Warier  as  soon  as  he  attained 
the  age  of  twenty-one  years ;  and  if  Margaretta  Warier 
should  have  more  than  one  younger  child,  then  he  di« 
rected  his  Trustees  to  raise,  out  of  the  rents  and  profits 
of  the  premises,  the  sum  of  3,000/.  and  pay  the  same  to 
and  among  such  younger  children,  share  and  share  alike> 
as  soon  as  they  should  attain  their  respective  ages  of 
twenty-one  years ;  and  he  charged  all  the  said  heredita- 
ments with  the  payment  of  the  same :  And  upon  further 
trust,  to  apply  a  proper  sum  of  the  money,  arising  from 
the  rentacmd  profits  of  the  said  premises,  for  the  main« 
tenance  and  education  of  J.  JR.  M.  Warier  till  he  should 
arrive  at  the  age  of  twenty-one  years;  and  when  he 
should  arrive  at  that  age,  then,  upon  further  trust,  to  pay 
liim  the  rest  of  the  rents  and  profits  of  the  premise;^,  if 
any  should  remain  in  their  hands  afler  payment  of  all 
his  debts  and  funeral  expenses,  and  the  sum  of  2,000/. 
and  3,000  /.,  as  the  case  should  happen ;  and  if  J.  R.  M. 
Warier  should  die  before  he  attained  the  age  of  twenty- 
t>ne  years,  then  he  directed  his  Trustees  to  apply  a  suf* 
-ficient  sum  of  money,  arising  from  the  rents  and  profits 
of  the  premises,  for  the  maintenance  and  education  of 
Henry  Warier  till  he  should  attain  the  age  of  twenty*- 
one  years ;  and  when  Henry  Warier  should  attain  that 
age,  then  upon  trust  to  pay  him  the  rest  of  the  rents 
and  profits,  if  any  should  remain  in  their  hands  after 
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payment  of  his  debts  and  the  money  intended  for  his 
sister's  younger  children  as  aforesaid ;  and,  in  the  mean 
time,  to  place  out  the  money  arising  from  the  rents  and 
profits  of  the  premises  at  interest  for  their  benefit ;  and 
when  J.  R.  M,  Warter  should  attain  the  age  of  twenty- 
one  years,  or,  in  case  of  his  death,  when  Henry  Warter 
should  arrive  at  that  age,  or,  in  case  of  his  death,  when 
his  niece  Margaretta  Mary  Elizabeth  Warter  should 
arrive  at  that  age,  he  gave  his  messuages,  lands,  tene- 
ments, and  hereditaments,  situate  in  the  counties  of 
Denbigh  and  Chester^  or  elsewhere  in  Great  Britain, 
subject  as  aforesaid,  to  the  Trustees,  their  Heirs  and 
Assigns,  to  the  use  of  J.  R.  M.  Warter  and  his  As- 
signs, for  his  life,  without  impeachment  of  waste,  with 
remainder  to  Trustees  to  preserve  contingent  remain- 
dero,  with  remainder  to  the  use  of  the  first  and  other 
sons  of  the  body  of  the  said  J.  R»  M.  Warter,  suc- 
cessively in  tail  male,  with  remainder  to  his  first  and 
other  daughters,  successively  -  in  tail  male,  with  re- 
mainders to  Henry  Warter  for  life,  and  to  his  sons  and 
daughters  in  tail  male,  in  like  manner;  with  remainders 
to  Margaretta  Mary  Elizabeth  Warter  for  life,  and  to 
her  sons  and  daughters  in  tail  male,  in  like  manner ;  with 
remainder  to  the  Testator's  sister  Margaretta  Warter, 
her  Heirs  and  Assigns,  for  ever.    And  as  to  all  his 
household  furniture,  and  all  his  silver  plate  whatsoever, 
that  should  happen  to  be  at  his  mansion-house,  at  Pen- 
irdychan  HaU,  at  the  time  of  his  death,  he  directed  that 
the  same,  of  any  part  thereof,  should  not  be  sold  or  re- 
moved from  thence,  but  should  go  and  continue  as 
heir-looms,  for  the  use  of  the  heirs  of  Pentrelychan  Hall 
for  ever. 


The  Testator  died  in  1802.    Shortly  after  his  decease 
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this  Suit  was  instituted^  for  the  purpose  of  carrying 
into  execution  the  Trusts  of  his  Will. 

After  the  Cause  had  been  heard  for  further  directions, 
J.  R.  M.  Warter  died,  au  infant  and  intestate,  leaving 
Jane  WarteVj  his  widow,  and  Margaretta  Elizabeth 
Meredith  Wartevy  his  only  child,  his  Heir  at  Law. 

Jane  Warter^  the  widow  of  /.  JB.  M,  Warter,  took 
out  Letters  of  Administration  to  her  deceased  husband, 
and  a  BiU  of  Revivor  and  Supplement  was  afterwards 
filed  against  her  and  her  daughter  M.  E.  M.  Warter. 

The  Master  by  his  Report  (which  was  made  in  J,  R. 
M.  Warter^s  lifetime)  had  found  that  Margaretta  War- 
ier, the  Testator's  sister,  had  four  younger  children: 
Henry,  Margaretta  Mary  Elizabeth,  Joseph,  and  Thomas, 
Henry  attained  the  age  of  twenty-one  years  on  the  itith 
of  November  1821,  and  Margaretta  Mary  Elizabeth 
on  the  7th  of  August  1822. 

By  an  Order  made  upon  the  Petition  of  Margaretta 
Mary  Elizabeth  Warter,  on  the  6th  of  November  1822, 
it  was  referred  to  the  Master  to  compute  Interest  on  the 
sum  of  3,000  /.  directed  to  be  raised  for  the  younger 
children  of  Margaretta  JVarter,  from  the  i6th  of  No^ 
vember  1821 ;  and  that  sum  was  ordered  to  be  raised 
out  of  two  sums  of  cash  and  stock,  which  had  arisen 
from  the  rents  of  the  devised  estates,  and  one-fourth 
part  of  it  paid  to  the  petitioner,  without  prejudice  to 
any  claim  she  might  have  upon  the  remaining  three- 
fourth  parts. 

In  December  1822,  Margaretta  Elizabeth  Meredith 
Warter  died;    and  her  mother  afterwards    took  out 
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Letters  of  Administration  to  her^  and,  as  the  personSKl 
representative  of  her  husband  and  daughter,  claimed  the 
whole  of  the  funds  which  had  arisen  from  the  savings  of 
the  rents  and  profits. 

In  pursuance  of  this  claim,  Mr.  Hart  and  Mr.  TempU 
how  moved  to  rescind  the  Order  of  the  5th  of  November 
1822. 

It  is  the  rule  of  the  Court,  in  all  Cases  where  a  Tes- 
tator directs  portions  to  be  raised  out  of  real  estates,  to 
look  thrbugh  the  Will,  to  see  whether  the  Testator  meant 
the  body  of  the  estate  to  be  charged,  or  the  rents  and 
[>rofits  only.  The  first  Case  upon  this  point  is  a  very 
strong  one ;  it  is  Sir  William  MidMeton's  Case  (a). 

The  Testator  having  directed  the  3,000  /.  to  be  paid 
at  a  fixed  day,  namely,  when  Henry  Warter  should  at- 
tain tw^nty^one,  he  must  have  meant  that  it  should  be 
raised  out  of  the  body  of  the  estates,  and  not  out  of  the 
rents  and  profits ;  for,  otherwise,  the  portions  might 
have  become  payable  before  the  rents  were  sufficient  to 
pay  them.  There  is  also  another  very  strong  Case  upon 
this  subject,  Warburton  v.  Warburton  (6). 


I  apprehend  that  every  principle  on  which  that  Case 
was  decided  applies  here  ;  for  if  it  is  held  that  the  rents 
and  profits  are  applicable,  the  person  who  has  the  con- 
tingent interest  in  the  property  has  the  usufruct  taken 
from  him  whilst  the  portions  are  being  raised.  Then 
as  to  the  direction  that  th^  Trustees  should  pay  the  rest 
and  residue  of  the  rents  and  profits  to  J.  R.  M.  Warter ^ 
these  words  do  not  mean  annual  rents,  but  the  surplus 


(a)  2  Chan.  Ca.  1. 


(6)  2  Vern.  4*20. 


CASES  IN  CHANCERY.  ^^i 


of  the  monies  remainiDg  in  the  bands  of  theTrostees  1893. 

after  paying  the  portions ;  for,  in  almost  every  case,  the 
Court  has  construed  the  words  ''  rents  and  profits"  to 


Wabtsr 


V. 


mean  the  produce  of  the  carpus  of  the  estate.  Hutchiksoit* 

Mr.  Sugden  and  Mr.  Parker,  contrd. 

The  Vice-Cha^cellor  : — 

ThiS;  like  every  other  Case  upon  a  Will,  is  a  question 
of  intention  to  be  collected  from  the  whole  Will.  This 
Testator  has  expressly  stated  that  his  fiVst  devisee,  who 
attains  twenty-one,  is  to  take  such  accumulated  rents 
and  profits  only  as  shall  remain  after  satisfying  the  por- 
tions, and,  of  consequence,  must  have  intended  that  the 
accumulated  rents  and  profits  should  be  first  applied  in 
payment  of  the  portions.  To  the  extent  in  which  the 
accumulated  rents  and  profits  would  not  have  satisfied 
the  portions,  the  Trustees  would  have  been  entitled  to 
proceed  by  sale  or  mortgage. 

Motion  refused  (c). 


(t)  In  the  course  of  this  Cause  a  Case  was  made  for  th« 
opinion  of  the  Court  of  Common  Pleas.  For  the  report  of  that 
Case,  see  5  Moore,  143.  And  another  Case  was  afterwards 
made  for  the  opinion^  of  the  Court  of  King's  Bench,  and  is 
reported  1  Bam.  &  Cress.  721. 
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i8«3.  ,  MOIR  V.  MUDIE. 

i8th  March. 


and  31st  May. 


Solicitor, 


J.  HE  Solicitor  of  one  of  the  Defendants  having  refused 

to  act  any  longer  for  her,  Mr.  Roupell  moTed,  on  her 

A  SoUcitor,     behalf,  that  the  Solicitor  might  be  ordered  to  deliver  qp 
who  had  refused  ^    ,     '    ,  .    ,  .  ^    .  ,  .-       .    .v    n 

to  act  any  longer  ^^  '^^^  all  papers  m  his  possession  relating  to  the  Cause. 

for  a  Party  in    He  cited  Cresswell  v.  Byron  (a),  and  Commerell  v.  Poyn- 

^der^"  to  pe^  ^^^  (*)'  *^^  ^^^   ^^^^  ^^  *^®    ^^^'  ^  ^^   Crmwell 

mit  the  Party  to  v.  Byron,  the  Party  making  the  application  swore  that 

inspect  Papers  m  i}^^^^  ^^s  no  fund  for  payment  of  the  Costs,  except  the 

his  possession,  at         ,  .     ^u    r^ 

all  reasonable  fund  in  the  Cause. 

times,  without  ^ 

''°^w'^!l!?^i°^'      The  Vice-Chancelhr  doubted  whether  he  could  make 
on  ner  part  to 

proceed  to  a  tax-  the  Order,  without  imposing  on  the  Defendant  the  con- 
ation of  his  Bill.  ^itjQjj  Qf  proceeding  to  an  immediate  taxation  of  the 
Solicitor's  Bill,  with  the  usual  undertaking  to  pay  the 
amount  of  it  when  taxed ;  and  he  therefore  directed 
the  Motion  to  stand  over  for  the  purpose  of  considering 
the  subject. 

31st  May.  The  Vice-chancellor  ordered  that  the  Solicitor  should 

permit  the  Defendant  to  inspect  her  papers,  in  his  pos- 
session, at  all  reasonable  times ;  and  said,  that  as  the  So- 
licitor had  thought  fit  to  retire  from  the  Suit,  he  had  no 
right  to  retard  its  progress;  and  that,  therefore,  the  per- 
mission given  to  the  Client  for  inspection  of  the  papers 
was  not  an  indulgence  but  a  right,  and  gave  no  claim  to 
the  Solicitor  for  any  special  assistance  from  the  Court ; 
but  that  he  must  be  left  to  his  ordinary  remedy  against 
his  CUent. 


(o)  i4Ves.  271.  {b)  1  Swanst.  1. 
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HARRIS  V.  BODENHAM  and  Others.  1893. 

18th  March. 

Certain  letters  and    other  documents  had  been        Practice, 
deposited  by  the  Defendants,  Garrett,  Shaw,  and  Homy^    Clerk  in  Court, 
hold,  with  their  respective  Clerks  in  Court,  under  the      Tiir"c~rt 
usual  Order,  which  had  been  obtained  by  the  Plaintiffs  never  orden  a 
for  that  purpose.  ^l^fk  in  Court, 

'^     '^  with  whom  Ex- 

hibits have  been 
Mr.   Pemberton,  for    the    Plaintiff,  had   moved  on  deposited  under 

a  former  day  that  these  letters  and  documents  might  be  to^dSwer  them 

delivered  over  to  the  Plaintiff's  Clerk  in  Court,  and  up  to  any  other 

be  by  him  produced,  at  the  joint  expense  of  the  Plain-  P®^*'*  ^^r  the 

tiff  and   the   Defendant  Garrett,   and   given  in  evi-  being  produced 

dence  for  either  Party  at  the  ensuing  Assizes  for  the  ^  Court,  or  at 

the    .A  881 26ft 

county  of  Hereford,  in  the  Action  there  depending  be-  without  the  con- 
tween  them.  sentofallparties, 

and  pajonent  of 
the  Clerk  in 
Mr.  Roupell,  for  the  Defendant  Homyhold  and  His  Court's  fees. 

Clerk  in  Court,  opposed  the  Motion,  and  said  that  the 
Clerks  in  Court  were  responsible  for  the  safe  custody  of 
all  the  documents  deposited  with  them,  and  were  entitled 
to  all  fees  accruing  from  the  inspecting  or  copying  of 
them,  and  also  to  attend  with  them  in  Court  or  else- 
where, as  might  be  required;  and  that  no  instance  had 
ever  occurred,  where  the  Court  had  taken  the  documents 
belonging  to  one  Party,  and  placed  them  in  the  hands  of 
his  Adversary^  or  of  his  Adversary's  Clerk  in  Court. 

The  Vice-ChaneeUor  ordered  the  Motion  to  stand  over, 
ihat  he  might  inquire  into  the  practice.  And  on  this 
'day  he  said,  that  he  had  received  a  Certificate  from  the 
Clerks  in  Court,  which  was  as  follows :— 


^^4 


i8i3. 


Harris 

V. 
BODKKHAV, 

and  others. 
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"  We  do  certify,  that  in  all  Cases  where  Exhibits  are 
left  under  an  Order  in  the  hands  of  the  Clerk  in  Court 
for  a  PlaintiflF  or  Defendant,  and  it  has  become  neces- 
sary to  have  those  Exhibits  produced  in  Court,  or  at  the 
Assizes,  it  is  and  ever  has  been  the  invariable  practice, 
that  the  Clerk  in  Court  in  whose  custody  they  are  so 
deposited,  or  some  person  authorized  by  and  acting  for 
him,  and  no  other  person,  should  attend  therewith,  upon 
payment  of  his  fees  and  expenses.  And  we  know  of  no 
instance  where  Exhibits  have  been  ordered  to  be  deli- 
vered up  for  the  aforesaid  purpose  to  any  other  person, 
unless  by  the  consent  of  all  Parties,  and  upon  payment 
of  the  Clerk  in  Court's  fees." 


His  Hofior  observed,  that  this  Certificate  was  a  very 
strong  one,  and  that  he  must  hold  the  practice  to  be  as 
stated  in  it. 

Motion  refused^ 


sad  March,  and 
3iit  May. 


CANN  V.  CANN. 


^w'^iTr*  ^^^^  CANN,  esquire,  deceased,  by  his  Will,  duly 

^ *    executed  to  pass  freehold  estates,  gave  legacies  to  his 

Where  a  de-  children,  and  devised  and  bequeathed  the  residue  of  his 
estate  subject  to  '®^  *^^  personal  estates,  after  payment  of  his  debts, 
debts  and  lega-  legacies,  and  funeral  expenses,  to  his  wife  Rebecca  Cann, 
treated***  ^UA  *^^®'^*^'y'  ^^^  appointed  her  Executrix  of  his  Will, 
estate,  in  order  to  raise  money  to  pay  the  debts,  and  afterwards  a  Bill  was  filed  against 
her  by  the  Legatees  for  the  administration  of  the  Testator's  estates,  and  the  Pur- 
chaser consented  to  go  before  the  Master,  upon  a  reference  as  to  the  Title  in  that 
Suit;  held,  that  he  was  not  thereby  bound  to  take  an  equitable  Title,  but  might 
insist  on  having  the  same  Tide,  as  he  might  have  required  if  a  Suit  had  been  in<- 
stituted  against  him  for  a  specific  performance  of  his  contract;  and  that  as  two 
Commissions  of  Bankrupt  had  issued  against  the  devisee  before  the  contract  was 
entered  into,  though  neither  of  them  was  proceeded  in,  he  was  not  bound  to  ac* 
cept  the  Title. 
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Mr.  Cann,  at  the  time  of  his  death,  carried  on  the  1893. 

business  of  a  Banker,   in  partnership  with  Messrs* 
Williams  and  Searle ;  and  Mrs.  Cann,  after  her  husband's  ^^^ 

death,  continued  the  business  in  partnership  with  the  C4KK, 

same  gentlemen.  On  the  23d  of  December  1820,  a  joint 
Commission  of  Bankrupt  was  issued  against  her  and  her 
Partners,  and  on  the  14th  of  January  1829  a  separate 
Commission  was  issued  against  her,  but  neither  of  the 
Commissions  was  opened.  In  July  1821  Mrs.  Catm, 
in  order  to  raise  money  ta  pay  her  late  husband's  debts, ' 
agreed  to  sell  part  of  the  real  estates  to  one  Arsadt,  In 
the  December  following,  a  Bill  was  filed  against  her  by 
her  children,  for  the  administration  of  the  Testator's  real 
and  personal  estates. 

By  the  Decree  made  on  the  hearing  of  the  Cause,  oa 
the  28th  of  January  1822,  it  was  (amongst  other  things) 
referred  to  the  Master,  to  inquire  whether  Mrs.  Caun 
had  entered  into  any  Contracts  for  the  sale  of  any  parts 
of  the  Testator's  real  estates,  and  if  the  Master  should 
find  that  she  had,  whether  it  would  be  for  the  benefit  of 
the  Parties  interested  that  those  Contracts  should  be 
carried  into  effect.  The  Master,  by  his  Report,  stated 
that  Mrs.  Carm  had  entered  into  the  Agreement  before 
mentioniedy  and  also  several  other  Contracts  for  the  sale 
of  different  parts  of  the  Testator's  real  estates,  and  that 
h^  was  of  opinion  that  it  would  be  for  the  benefit  of  the 
Parties  intere3ted,  that  all  the  Contract3  should  be 
carried  into  effect. 

By  an  Order  made  on  a  Petition  presented  by  the 
Plaintiffs,  the  Mastet^s  Report,  so  fer  as  it  related 
to  the  Contracts  with  Arscott  and  another  of  the  pur- 
chasers, wfM  confirmed ;  and  it  was  ordered  that  4^scor/, 


V, 
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1893.  ^  objecting  to  the  Title  to  the  estate  which  he  had  pur- 
chased, but  consenting  to  go  before  the  Master  upon  such 
Title,  it  should  be  referred  to  the  Master  to  see  if  a  good 

CiivK.  Title  could  be  made  thereto.  On  the  third  of  this 
month  the  Master  reported  in  favour  of  the  Title.  Upon 
which  the  Plaintifb  presented  a  Petition,  praying  that 
Arscott  might  be  ordered  to  pay  his  purchase-money 
into  Court,  and  that  the  Defendant  and  all  other  neces- 
sary Parties  might  be  ordered  to  execute  to  him  a  proper 
conveyance  of  the  estate  winch  he  had  purchased.  At 
the  same  timeilrsco^presented  a  Cross-Petition,  praying 
that  the  Master^s  Report,  so  far  as  it  found  that  a  good 
Title  could  be  made  to  the  estate,  might  not  be  con- 
firmed, and  that  he  might  be  at  liberty  to  except  theretow 

Both  these  Petitions  now  came  on  to  be  heard. 

Mr.  Sugden  and  Mr.  Knight,  for  Mr.  Arscott  :•— 

The  defence  made  in  favour  of  the  Title  is,  that  nei- 
ther of  the  Commissions  has  been  opened.  But  the 
question  is.  Whether,  as  this  is  not  a  purchase  under  the 
Decree  of  the  Court,  and  as  neither  of  these  Commissions 
has  been  superseded,  the  existence  of  them  is  not  such 
a  cloud  upon  the  Title,  that  the  Court  will  not  compel 
the  purchaser  to  take  it?  Lou)es  v.  Lush  {a) ;  Frankfyn 
V.  Lord  Broumhw  (6).  Sir  S,  RomUly's  Act  (c)  makes 
the  issuing  of  a  Commission  notice  of  a  previous  act 
of  Bankruptcy.  Watkins  v.  Maund  (d).  If  either  of 
these  Commissions  is  proceeded  with,  the  bargain  and 
sale  of  the  Commissioners  will,  beyond  all  doubt,  pass 
the  legal  estate  to  the  Assignees ;  and  the  purchaser 
will  Ibe  compelled  to  file  a  Bill  against  the  Assignees,  to 

(a)  14Ve8.jun.547. 

(6)  Ibid.  550.    See  also  Powell  v.  Powell,  6  Madd.  53. 

(c)  46  G.  3.  c.  135.  {d)  3  Camp.  N.  P.  Rep.  308. 
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get  the  legal  estate  re-conveyed  to  him.     Now  this  i8f 3. 

Court  never  forces  a  purchaser  to  buy  a  Suit  in  equity. 

Cawn 

V. 

Mr.  BeU  and  Mr.  Spence,  for  the  Plaintiffs : —  Cank. 

The  Cases  alluded  to  have  not  the  least  reference  to 
the  present  question.    These  Commissions,  though  not 
superseded,  are  supersedable ;  and  the  Court  will  never 
let  the  Parties  act  upon  them.    Suppose  the  Court  had 
directed  a  sale  of  this  estate,  could  it  have  been  con- 
tended by  the  Assignees  that,  because  Mrs.  Cann  had 
committed  an  act  of  Bankruptcy  before  the  Decree  was 
pronounced,  the  Title  to  the  purchaser  failed?    This 
estate  being  devised  charged  with  debts,  the  Devisee  is 
a  Trustee ;  and  therefore  the  estate  would  not,  even  at 
law,  pass  to  the  Assignees ;  for  Courts  of  Law,  in  such 
Cases  as  the  present,  look  at  Trusts,  and  a  Trust  Es- 
tate is  not  considered  as  passing  at  Law.    Allamon  v. 
Forster  (e).    Lotoes  v.  Lush  was  a  Case  where  a  Party, 
who  had  committed  an  act  of  Bankruptcy,  had  entered 
into  a  Contract  for  the  sale  of  the  estate.    There  was 
no  Trust  there ;  and  the  single  question  was.  Whether 
this  Court  would  compel  a  purchaser  to  take  a  Title  so 
situated,  there  being  a  clear  admitted  act  of  Bankruptcy  ? 
It  appears  to  me  that  this  Case  stands  thus  :  Here  is 
a  person  to  whom  property  is  given  charged  with  debts ; 
a  Court  of  Equity  declares  this  person  a  Trustee,  and 
directs  a  sale,  and  that  sale  is  given  effect  to  in  a  Court 
of  Equity.    Can  it  be  contended  that,  if  a  Commission 
of  Bankrupt  has  issued  against  the  Trustee,  that  is 
a  good  ground  for  a  purchaser  to  resist  the  completion 
of  his  purchase?    What  this  Party  has  done,  has  been 
done  under  the  Decree  of  a  Court  of  Equity;  and  the 
real  question  is.  Whether,   inasmuch  as  this  is  done 

(f)  s  T.  R.  479. 
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1823.  under  the  direction  of  a  Court  declaring  a  Trust,  that 

must  not  be  considered  to  be  binding  on  all  Parties? 

^y^  In  Suits  like  this,  if  a  Contract  has  been  entered  into 

Qank,  .  before  the  Bill  was  filed,  the  Court  never  cuts  down 
the  Contract^  but  refers  it  to  the  Master  to  inquire 
whether  it  is  a  fair  and  proper  Contract,  and  if  tUe 
Master  reports  it  to  be  a  fair  and  proper  Contract,  the 
Court  then  directs  it  to  be  carried  into  effect.  Cory  v« 
Crisp  (/);  Lempriere  v.  Pasley  (g). 

The  Suit  amounted  to  a  declaration  of  Trust,  and  it 
results  to  this  question;  Whether  the  Court  will,  or  will 
not,  proceed  to  sell  a  Trust  Estate  under  these  circum- 
stances? The  Decree  has  left  no  interest  in  this  estate 
in  the  vendor ;  she  has  no  interest  es^cept  in  the  surplus 
of  the  purchase-money  after  the  debts  and  legacies  are 
paid.  This  is  the  same  Case  as  if  the  estate  had  been 
sold  vmder  the  Decree  of  the  Court.  For  here  the  Court, 
finding  this  to  be  a  proper  A  gr^ement  to  be  carried  into 
•  execution,  adopts  it  as  if  it  had  been  its  own  sale. 

Mr.  Sugden,  in  reply,  cited  the  Case  of  Hart/ey  v^ 
Smith  (A).  Where  the  Court  takes  upon  itself  to  decree 
a  sale,  the  Court  will  compel  a  purchaser  to  take  aq 
equitable  Title,  But  if  the  purchaser  sells  again,  the 
Court  will  not  compel  the  purchaser  from  him  to.  take 
the  Title.  Lord  Waltham*8  Case  (»)•  Supposing  this 
to  be  a  Case  where,  if  the  estate  had  been  sold  under 
a  Decree,  the  Court  would  have  compelled  the  purchaser 
to  take  the  Title,  can  the  Court  compel  him  to  take  itji 
when  he  merely  consents  to  a  reference  to  inquire  whe- 
ther a  good  Title  can  be  made  ?  This  purchaser  would, 
be  taken  by  surprise,  if,  when  he  consented  to  thia 

1  Salk.  108.  (g)  2  T.  R.  485. 

t)  I  Buck,  368.  Q)  Sug.  Vend.  4th  edit,  ?7«e 
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reference,  merely  to  save  the  expense  of  fk  Bill  being  filed  1 813. 

against  him  for  a  specific  performance  of  his  Contract, 
and  did  not  submit  himself  to  any  authority  of  the  Court  ^^  ^ 

to  make  him  take  an  equitable  instead  of  a  legal  Title,  Cavn. 

the  Court  should  compel  him  to  take  this  Title.  Mr. 
Ancatt  says  he  understood,  when  he  came  in  under  this 
Decree,  that  he  was  to  be  in  the  same  situation  as  if 
a  Bill  had  been  filed  against  him.  If  this  Lady  had  filed 
a  Bill  against  the  Purchaser,  making  all  the  persons 
interested  in  the  distribution  of  the  purchase-money 
Parties  to  the  Suit,  it  would  have  been  impossible  for 
the  Court  to  compel  him  to  complete  this  Contract,  un- 
less the  Parties  could  have  assured  to  him  the  legal 
estate. 

The  Vice-Chancellor  : — 

When  this  Purchaser  became  a  Party  to  the  reference 
to  the  Master  upon  the  Title,  it  is  not  to  be  intended 
that  he  meant  more  than  to  place  himself  in  the  same 
situation  upon  the  Mastet^Q  Report,  as  he  would  have 
been  in  if  the  reference  had  been  made  in  a  Suit  instituted 
for  the  specific  performance  of  the  Agreement ;  and  in 
such  a  Suit  he  would  not  have  been  bound  to  accept 
this  Title.  It  is  stated,  that  what  is  thus  generally  to 
be  intended  was,  in  truth,  the  express  understanding 
of  the  Party  in  this  Case ;  and  I  must  therefore  dismiss 
the  original  Petition,^  and  make  an  Order  according  to 
the  prayer  of  the  Cross-Petition. 


Vol.  I.  \I 
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/*^c/c4.  ^  y^^J^r^^^,  /""  ^/^^^.  2^/:,  V  Cere  *  r^^^*^ 


aeth  &a,y.  JONES  v   MITCHELL  and  Othem. 

* ^ ^ 

'^^^Sr""^'  JVilNCr  J/OLr,  by  her  Will,  duly  executed  to  pasB 

Freehold  Estates,  devised   all  her  Real  and  Personal 

2^.  H.  by  Will,  £j^j^t^  to  the  Defendants,  Mitchell  md  Bradley,  and 
gave  800/.  out  .    •^' 

of  the  Money  to  to  J.  GarUck,  deceased,  (whom  she  also  apppinted  her 

be  produced  by  Executors,)  their  Heirs,  Executors  and  Administrators ; 

([16    83.16     Oi    uClT 

Real  Estates,  to  ^^P^^  Trust,  to  pay  the  Rents  and  Profits  of  her  Real 
Trustees, for  the  Estates  to  her  Brother,  Thomas  Holly  for  his  Life;  and 
chariteWe^  ll^^^^^  ^^^®'  ^^^  decease,  upon  Trust  to  pay  the  same  Rents  anJl 
tutions,  and  she  Profits  unto  and  amongst  all  his  Children,  their  Heirs 
gave  the  Residue  ^nj  Assigns;  but  in  case  her  Brother  should  die  with- 
J.  IL  The%ift  ^^^  lawful  Issue  of  his  body,  or,  leaving  such,  all  such 
of  the  800/.  Issue  should  die  under  tho  age  of  Twenty-oue  Years, 
Hdf  illntitkd  ^^"^  ^«  directed  her  Trustees  to  pay  the  Rents  of  her 
to  it,  and  not    Half  Part  of  her  Estate,  called  the  Box  Trees,  to  Sarah 

^' :?;     ^  RatcUffe,  for  her  Life ;  and  after  her  decease,  she  d^ 

The  Costs  of 
the  Suit  were    v^^d  that  Half  Part  to  S.  Raidife's  eldest  Son,   his 

ordered  to  be     Heirs  and  Assigns;  and  as  to  all  the  Residue  and 

SablJ'by  ^^^^^  Remainder  of  her  Real  Estate,  after  her   Brother's 

legacy  of  800/.  decease  without  lawful  Issue,  or  leaving  such,  after 

•  and  the  ^^'due  j^jg^  jj^^  ^^  ^^ij.  decease  under  the  age  of  Twenty-one 

the  Real  Estate.  Years,  she  directed  her  Trustees  to  sell  the  same,  and 

out  of  the  Monies  to  be  produced  by  the  sale,  to  pay 

certain  Legacies ;  and  then  to  lay  out  the  Sum  of  800/. 

in  the  purchase  of  landed  Propeity,  and  to  convey  and 

settle  the  Property,  so  to  be  purchased,  in  such  manner 

as  that  the  Rents  and  Profits  thereof  might  be  applied 

in  manner  following,  for  ever,  (that  is  to  say) :  One* 

fourth  part  to  the  Trustees,  Directors,  or  Treasurer  of 

the  Halifax  Dispensary,  for  the  better  support  thereof, 

and  the  remaining  Three-fourth  parts   to  be  divided 
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amongist  the  Directors^  Trustees  or  Treasurers  for  the 
time  being,  for  ever,  of  the  Three  Sunday  Schools  esta- 
blished at  Halifax,  in  equal  Shares  and  Proportions ; 
and  upon  further  Trust,  to  lay  out  in  their  Names,  at 
Interest,  the  sum  of  60/.  and  to  apply  the  Interest 
thereof  from  time  to  time,  for  ever,  in  maintaining  an4 
keeping  in  Repair  the  Family  Vaults  or  Tombs  of  the 
late  Benjamin  Holt,  J.  Holt,  and  William  Holt ;  and 
to  pay  all  the  rest,  residue  and  remainder  of  the  Monies, 
to  arise  from  the  sale  of  her  Real  Estates,  unto  J.  Rat- 
diffty  for  his  own  use  and  benefit.  The  Testatrix  then 
disposed  of  her  Personal  Estate  by  giving  several 
Legacies,  and  bequeathing  the  Residue  to  J.  Ratcliffe 
for  his  own  use. 


291 

i8a3. 

^ V * 

Jones 

V, 

Mitchell, 
and  others. 


On  the  12th  of  August  1814,  the  Testatrix  died,  leav- 
ing Thomas  Holt,  her  Brother,  her  Heir  at  Law. 

Thomas  Holt,  by  his  Will,  dated  the  22d  of  July  1818, 
directed,  that  as  to  any  Estate  or  Interest  which,  by 
virtue  of  the  Will  of  his  late  Sister  Nancy  Holt,  was 
vested  in  him,  or  which,  from  construction  of  Law,  he 
might  be  entitled  to  as  contingent,  in  Remainder,  Re- 
version, or  otherwise  howsoever,  all  Interest  or  Profits 
thereof  should  be  for  the  use  and  benefit  of  the  Plaintiff, 
Grau  Holt,  (oT  her  Widowhood ;  and  after  her  Decease 
or  second  Marriage,  he  gave  all  such  Estate  or  Estates* 
and  Interest,  to  the  Plaintiff,  J.  G\  Jones,  for  his  own 
use  and  benefit ;  and  he  also  gave  aU  the  residue  of 
his  Real  and  Personal  Estates  to  /.  G.  Jones,  his  Heirs, 
Executors  and  Administrators,  and  appointed  him  and 
Grace  Hob  Executor  and  Executrix  of  his  Will. 


In  May  1820,  T.  Holt  died,  without  Issue.    After  his 
decease,  Mitchell  and  Bradley,  {Garlick  being  then 
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deady)  sold  the  Real  Estates  which  Nancy  Holt  had 
directed  to  be  sold,  for  I1465/.  J,  G.  Jones  and  Grace 
Holt  then  filed  a  Bill  against  the  Trustees  and  /.  Rat- 
cliffe,  charging  that  the  Bequest  of  the  sum  of  800/.  to 
the  Charitable  Uses,  contained  in  the  Will  of  Nancy 
Hoh,  was  void,  and  that  they  were  entitled  to  it  as 
Thomas  Holt*s  personal  Representatives;  and  they 
prayed,  that  Mitchell  and  Bradley  might  be  decreed  to 
pay  that  Sum  to  them,  out  of  the  proceeds  of  the  sale 
of  Nancy  Holt's  Real  Estates. 

Ratcljffe,  by  his  Answer,  insisted  that  the  Legacy  of 
800/.  was  void  under  the  g  Geo.  2.  c.  36.  and  sunk  into 
the  residue  of  Nancy  Holt's  Estate,  for  his  benefit. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Duckworth,  for  the 
Plaintifisi  cited  Cruse  v.  Barley  (a) ;  Hutcheson  v.  Ham- 
mond {b) ;  and  Wright  v.  Wright  (c), 

Mr.  Cooper,  for  the  Defendant  Ratcliffe  ;— 

The  Case  of  Wright  v.  Wright  has  no  application,  for 
the  question  in  that  Case  was  a  question  of  Conversion ; 
here  the  question  is.  Whether  this  Legacy  of  800/.  does  or 
does  not  fall  into  the  residue  ?  Under  this  gift  of  the  re- 
sidue of  the  produce  of  the  Real  Estate,  the  Defendant 
Ratcliffe  is  entitled  to  this  Legacy.  Durour  v.  Motteux(d). 

(a)  3  P.  W.  ao.      {b)  3  Bro.  C.  C.  ia8.      (c)  16  Ves.  188. 

(d)  1  Ves.  320. — ^The  Will  in  this  Case  is  not  correctly  stated 
in  the  Report,  and  as  questions  as  to  the  conversion  of  Real  into 
Personal  Estate  depend  upon  the  particular  expressions  of  the 
instruments  under  which  tbey  arise,  the  Regista-'s  Book  has 
been  consulted,  and  thefollowing  statement  of  the  Will  extracted 
from  it. 

Reg.  Lib.  1749,  A.foL  253- 

Timothy  Motteux,  by  his  Will,  gave  all  his  Estate,  consisting 

in  a  Freehold  and  some  Leasehold,  Monies,  Securities,  Bonds, 

Stocks,  Debts,  both  at  home  and  abroad.  Goods  in  Trade,  both 

at  home  and  abroad.  Household  Goods,  Plate,  Jewels,  Linen, 
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and  othen. 


Ackroyd  i.  Smithson  (e).  In  the  latter  of  these  two 
CaseSj  the  question  arose  between  the  Heir  at  Law 
and  the  next  of  Kin,  and  it  was  admitted  that  there  was  <^one8 

xwITT^HVT  t 

Wearing  Apparel,  and  all  he  had,  or  might  have,  or  claim  to,      anrf  oth^^r. 
of  what  kind  soever,  or  wheresoever,  upon  Trust  to  sell  and  dis- 
pose of  all  his   Freeholds,   Leaseholds,  Monies,  Securities, 
Bonds,  Stocks,  Debts,  both  at  home  and  abroad,  Goods  in 
Trade,  both  at  home  and  abroad.  Household  Goods,  Plate, 
Jewels,  linen,  Wearing  Apparel,  and  all  he  had,  or  might  have, 
or  claim  to,  of  what  kind  soever  or  wheresoever,  and  after  pay- 
ment of  all  his  Debts,  Funeral  Expenses  and  Legacies,  to  put 
or  place  out  all  the  residue  of  his  Personal  Estate  at  interest, 
upon  government  or  other  securities,  in  the  names  of  his  Trus- 
tees, upon  Trust  that  they  should  pay  and  apply  the  interest  and 
produce  arising  thereby  between  the  persons  therein  after  men- 
tioned, during  their  j(Hnt  lives ;  and,  after  the  death  of  either  of 
them,  then  to  pay  to  the  survivors  also  during  their  joint  lives ; 
aod,  after  tlieir  death,  then  to  pay  the  whole  produce  to  the  last 
survivor  for  life ;  and  then  to  pay  and  apply  the  said  residue 
and  the  principal,  unto  and  amongst  the  respective  children, 
lawfully  begotten,  of  those  he  had  thereinafter  mentioned,  to  be 
entitled  to  a  share  of  the  interest  or  produce  of  the  Overplus, 
to  be  equally  divided.  The  Testator  then  gave  several  Legacies, 
some  to  individuals,  and  others  for  charitable  purposes,  arid 
amongst  them  the  legacy  of  1 2,000 /.  mentioned  in  the  Report; 
and  the  remainder  of  his  estate  and  the  interest  thereon,  being 
placed  out  at  interest  in  some  of  the  funds,  the  yearly  interest, 
be  it  what  it  would,  the  Testator  ordered  to  be  paid  quarterly  to 
and  amongst  the  following  persons,  if  alive,  share  and  share 
alike ;  (if  any  should  sell  or  transfer  their  right  to  it,  then,  in 
such  case,  that  person  or  their  representative  to  be  cut  off  and 
go  amongst  the  rest), — to  the  Plaintiff  P.  Motteux,  jun.  one  full 
quarter  part;  to  the  Plaintiff  Stephen  Hubert^  one  full  quarter 
part ;  to  the  Defendant  Susannah  Jarois^  one  full  quarter  part, 
and  to  the  Defendant  Magdalen  Foulle,  one  full  quarter  part: 
to  these  two  last  to  be  paid  into  their  own  bands,  on  their  own 
receipts,  so  that  their  husbands  might  have  no  right  to  it ;  and» 
after  the  decease  of  the  longest  liver  of  the  said  four,  or  of  those 
that  should  not  have  alienated  their  claim,  he  desired  that  the 
principal  of  the  residue  of  his  estate  should  be  divided  and  go 
to  and  amongst  the  children  gotten,  or  to  be  begotten,  by  the 
said  Plaintiffs  P.  Mo^^eux,  jun.  and  Stephen  Hubert^  and  the 
Defendants  Susannah  Jarvis  and  Magdalen  FoulUy  as  was  be- 
fore explained ;  and  he  appointed  the  Plaintiffs  Francis  Mot- 
teux^ James  Daniel  Hubert^  Stephen  Hubert  and  P.  Motteux^ 
jun.  Executors  of  his  Will. 

(f)  I  Bro.  C.  C.  50a. 
V3 
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a  distinction  between  a  claim  made  by  Residuary  Lega- 
tees and  one  made  by  the  next  of  Kin.    So  also  in  Wil- 
^^^'  /lawM  V.  Coade  (/),  the  question  was  between  the  Heir 

Mitchell,      at  Law  and  the  next  of  Kin;  but  both  in  the  Argument 
and  others,      and  the  Judgment  a  distinction  was  drawn  between  the 
Residuary  Legatee  of  the  produce  of  Real  Estate  and 
the  next  of  Kin.    The  Case  of  Durour  v.  Motteux  was 
followed  in  Kennell  v.  Abbott  (g). 

The  Vice-Chancellor  : — 

The  Will,  as  to  Personal  Estate,  speaks  at  the  time 
of  the  death  of  the  Testator,  and  the  Residuary  Legatee 
takes,  not  only  what  is  undisposed  of  by  the  expressions 
of  the  Will,  but  that  which  becomes  undisposed  of  at  the 
death,  by  disappointment  of  the  intentions  of  the  Will- 
It  is  otherwise  as  to  the  Residuaiy  Devisee  of  Real  Es- 
tate, or  of  the  price  of  Real  Estate.  As  to  him,  the  Will 
speaks  only  at  the  time  of  making  it,  and  he  can  take 
nothing  but  what  is  at  that  time  intended  for  him.    The 
Devisor,  at  the  time  of  making  the  Will,  intended  that 
the  Residuary  Devisee  of  the  price  of  tlie  Land  should 
take  such  Residue,  subject  to  the  deduction  of  the  800/,, 
and  not  the  600  L ;  which  is  therefore  undisposed  of, 
and  results  to  the  Heir.    In  Durour  v.  Motteux,  the 
Devisor  included  the  residuary  price  of  his  Land  in  the 
general  gift  of  all  his  Personal  Estate,  and  therefore  it 
was  contended  that  it  was  the  purpose  of  the  TestaUNr 
that  it  should  pass  as  his  residuary  Personal  Estate 
would  do  (A). 


3d  May.  '^*®  Cause  having  been  set  down  for  the  pmpose  of 

(/)  10  Ves.  600.  (g)  4  Ves.  802. 

<A)  All  the  Cases  upon  the  subject  of  the  conversion  of  Real 
into  Personal  Estate,  are  considered  in  i^ith  v.  Ckuetim^ 
4  Madd.  484. 
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and  others* 


the  Costs  being  disposed  of,  Mr.  Cooper  contended  that  1823. 

they  ought  to  be  paid  wholly  out  of  the  800/.,  and  be     *        ^ 
dted  Jenour  v.  Jenaur  (i%  Jowis 

Mitch  ELL9 
The  Vice-Chancellob  : — 
The  question  does  not  arise  upon  the  800  /.,  but  upon 
the  construction  of  the  residuary  Clause  in  the  Will ; 
for  the  800  /.  is  clearly  a  lapsed  Legacy :  and  the  justice 
of  the  Case  requires  that  the  Costs  of  this  Suit  should 
be  borne  proportionably  by  the  800/.,  and  the  surplus 
produce  of  the  Real  Estates  after  paying  the  800/. 
I  must  therefore  order,  that  the  Costs  of  all  Parties 
shall  be  paid,  in  the  first  place,  out  of  the  produce  of  the 
Refd  Estates,  and  then  that  a  fair  proportion  of  them  be 
deducted  out  of  the  800/. 

(0  10  Ves.  562. 


WILLIAM  PARKER  and  JAMES  DOWIE,  Plaintiflb, 

AND 

WILLIAM  FAIRLIE,  JOHN  HUtCHESON  PER- 
.  GUSON,  DAVID  CLARK,  PETER  REIERSON,  iothMarch,and 

JOHN  MELVILLE,  and  JOHN  SMITH,  Defendants.      17th  April. 

^ ' 

The  Plaintiffs  were  the  surviving  Partners  of  the  "^"^^c^^"" 

house  of  Parker,    Yeoward,  and   Co.  Merchants,   of  

Loiirfon;  which  house  had,  in  the  years  1817  and  1818,  .    ^  Defendant, 

'  .,  "^  .  .  T^    1.     "*  answer  to  an 

been  engaged  m  vanou&  mercantile  transactions  with  the  allegation  in  the 

Defendants,  then  carrying  on  business  as  Merchants  at  ^il^  that  soma 
Calcutta,  under  the  firm  of  Fairlie,  Ferguson,  and  Co.  j^^^  betiTsent  by 
him  to  the  Plaintiffs  was  of  inferior  quality,  said,  that  from  certain  Affidavits  and 
Certificates  made  l^  experienced  persons,  he  believed  the  Cotton  to  be  of  a  su- 
perior quality,  and  set  forth  the  Affidaviu  and  Certificates,  in  a  schedule,  in  kac 
verba :  hdd,  that  the  schedule  ifas  not  impertinent. 

U4 
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The  Plaintiffs'  house  having,  by  letter,  instxucted  the 
Defendants  to  purchase  and  send  home  on  their  account 
Cotton,  the  produce  of  the  East  Indies,  the  Defendants 
in  the  year  1818  shipped,  on  account  of  the  Plaintiffs' 
house,  a  certain  quantity  of  Cotton  on  board  a  vessel 
belonging  to  that  house,  then  on  her  return  voyage  to 
England.  But  the  Plaintiffs  contended,  that  in  the  pur- 
chase of  such  Cotton,  the  Defendants  had  deviated  from 
the  instructions  given  them^  in  respect  to  both  the  qua- 
lity and  the  price  of  the  article.  The  Cotton  came  home, 
and  was  sold  by  consent  and  without  prejudice^  and 
a  considerable  loss  was  incurred  by  the  sale. 

The  Bill  prayed,  in  substance,  that  pn  account  might 
be  taken  of  the  several  dealings  and  transactions  be- 
tween the  two  houses,  and  of  the  goods  shipped  and 
consigned  by  the  house  of  the  Plaintifis  to  the  De- 
fendants, and  of  the  produce  of  the  sales  thereof;  and 
of  the  several  sums  of  money  received  or  paid  by  the 
Defendants  on  account  of  the  Plaintiffs'  house  from  the 
ist  of  January  1818 ;  and  that  in  taking  such  accounts 
the  Defendants  might  not  be  allowed  to  charge  the 
Plaintiffs'  house  with  the  cost  of  the  Cotton  in  question, 
beyond  the  amount  of  the  net  proceeds  of  the  sale; 
and  that  the  Defendants  might  be  decreed  to  pay  to  the 
Plaintiffs  what  might  be  found  due  to  them  upon  taking 
such  accounts,  (the  Plaintiffs  being  willing  to  make  to 
the  Defendants  all  just  allowances,  and  to  pay  what,  if 
any  thing,  was  due  to  them),  and  that,  in  the  mean  time, 
the  Defenda^hts  might  be  restrained  from  proceeding 
against  the  Plaintiffs  at  law  in  respect  of  the  Cotton. 

The  Bill,  after  setting  out  the  written  instructions 
from  the  Plaintiffs'  house  to  the  Defendants,  charged, 
(among  other  things)  that  the  Cotton  in  question  was  of 
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a  very  inferior  quality,  and  could  not  even  be  considered 
as  fair  ordinary  Cotton,  and  described  the  same  as  very 
leafy  and  of  a  bad  colour.  The  corresponding  interro- 
gatories were :  '^  Whether  such  Cotton  was  not  of  very 
inferior  quality,  or  how  otherwise  ?  *and  whether  the 
same  could  be  considered,  or  was,  in  fact,  fair  ordinary 
Cotton  ?  And  whether  such  Cotton  was  not  leafy  and 
of  a  bad  colour?" 
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The  Defendant  Fairlie,  by  his  Answer,  stated  that  he 
had  not  at  any  time  during  the  dealings  and  transactions 
between  the  said  two  houses,  or  during  the  years  1817 
and  1818,  had  any  personal  concern  in,  or  any  cogni- 
zance of,  the  said  dealings  and  transactions,  he  having 
been  firom  the  year  1810  up  to  the  then  present  time  re- 
sident in  this  country.  He  also  admitted,  in  reference  to 
a  statement  to  that  effect  in  the  Bill,  that  the  Defen- 
dants Clark,  Reierson,  Melville,  and  Smith,  were  re- 
spectiTely  resident  at  Calcutta,  or  elsewhere,  out  of 
the  jurisdiction  of  the  Court ;  and  to  the  interrogatories 
above  cited  he  answered  as  follows : — 


"  And  this  Defendant  further  answering,  positively 
denies,  as  to  his  information  and  belief,  that  such  last 
mentioned  Cotton  was  of  a  very  inferior  quality ;  and 
on  the  contrary,  he  believes  the  same  would  be  con- 
sidered, and  was  in  fact  superior  to  fair  ordinary  Cotton, 
and  was  so  held  and  considered  accordingly;  and  as 
evidence  thereof,  this  Defendant  saith,  that  he  hath, 
received  divers  Certificates  and  Affidavits,  which,  since 
the  raising  of  the  question  now  pending  between  the 
said  Firms  of  the  said  Complainants,  and  Fairlie,  Fer- 
guson  and  Co.  respectively,  the  said  other  Defendants, 
now  in  ImUa,  have  caused  to  be  duly  made  there,  by 
divers  persons,    who,  (as    this    Defendant  has  been 
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infonned  and  belieres,)  were  well  acquainted  with  such 
last  mentioned  Cotton,  at  ot  about  the  time  of  the  same 
being  so  bought  on  account  of  the  said  Complainants 
said  Finn  as  aforesaid,  or  with  other  Cotton  of  the 
same  sample,   and  are  experienced  in  and  well  ac- 
quainted with,  and  good  and  competent  judges  of  the 
article  of  Cotton  in  general,  as  grown  in  the  East  Indies; 
and  certain  of  which  Affidavits  in  particular  this  Defen- 
dant saith  were  made  by  the  persons  employed  in  the 
process  of  packing  and  screwing  down  the  said  Cotton 
for  shipment;  in  which  process,  this  Defendant  saith, 
erery  part  and  single  pound  of  the  article  doth  and  must 
necessarily  undergo  the  minutest  inspection  and  exami- 
natioii,  and  is  in  fact  iar  more  accurately  injected  and 
judged  of  than  it  can  possibly  be  by  the  most  skilful 
Broker  or  other  persons  or  person  in  London,  judging  of 
the  contents  of  entire  bales  of  the  article  from  small  or 
comparatively  small  samples  thereof;  and  that  such 
persons  do,  in  their  said  several  Certificates  and  Affi^ 
davits,  give  their  opinions  and  judgments  respective^, 
as  to  the  qualities  or  price  of  the  said  Cotton ;  and 
from  such  Affidavits,  this  Defendant  doth  collect  and 
confidently  belieye  that  such  Cotton  was  superior  to 
a  &ir  ordinary  quality,  and  to  be  classed  with  the  best 
description  of  Bengal  Cotton  procurable  in  QdcMa  at 
the  time,  aiul  was  of  a  fair  and  reasonable  price,  or  to 
the  like  efiect.    And  this  Defendant  saith  be  hath,  in 
the  second  Schedule  to  this  his  Answer  annexed,  and 
which  he  prays  may  be  taken  as  part  thereof,  set  forth 
ftilly  and  at  large  the  wcnrda  and  figures,  and  all  and 
every  the  contents  and  particulars  of  the  said  several 
Catificates  and  Affidavits  respectively,  with  the  names 
and  descriptions  of  the  several  persons  by  whom  the 
same,  and  every  of  them,  were  and  was  respectively 
made  or  sworn.  .  And  this  Defendant  also  positively 
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denies,  as  to  his  infonnation  and  belief,  that  such  Cotton 
was  leafy  and  of  a  bad  colour." 

The  Affidavits  and  Certificates  referred  to  contained 
Attestations,  by  persons  who  stated  themselves  to  be 
acquainted  with  the  qualities  and  value  of  Cotton  the 
produce  of  the  East  Indies,  to  the  goodness  of  different 
parts  of  the  Cotton  in  dispute ;  but  one  of  them  also 
spoke  to  the  quality  of  certain  Sugar  which  the  Defen- 
dants had  consigned  home  to  the  Plaintiffs'  house  in 
the  same  cargo  with  the  Cqtton,  and  about  which  some 
question  subsisted,  though  not  in  this  Suit.  There  was 
also  an  Affidavit  from  the  Defendant  Clark,  the  leading 
Partner  of  the  Defendants'  house  in  India,  identifying 
the  Cotton  mentioned  in  the  Certificates  and  in  the 
other  Affidavits,  with  that  mentioned  in  the  Invoice 
and  Account  Current  annexed  to  his  Affidavit,  that  is, 
with  the  Cotton  in  question  in  this  Suit.  The  Invoice, 
likewise,  was  set  out  in  the  Schedule ;  and  it  stated 
the  particulars,  not  only  of  the  Cotton,  but  of  the 
Sugar  and  other  articles  comprised  in  the  same  cargo, 
as  well  as  certain  charges  for  Coolie-hire,  and  other 
Expenses,  and  for  Commission,  not  mentioned  to  belong 
paiticulaily  to  the  Cotton,  but  appearing  to  relate  to 
the  whole  cargo.  Further,  there  was  set  out  in  the 
Schedule  an  Attestation  by  a  Notary  Public,  verifying 
the  several  Affidavits  in  the  usual  manner. 

The  Answer  having  been  excepted  to  for  Imper- 
tineoce,  the  Master  (among  other  things)  reported  the 
whole  of  die  Schedule  in  question  to  be  impertinent. 
The  Defendant  FairUe  thereupon  filed  Exceptions  to 
the  3taster*B  Report;  one  of  which  was  for  having 
fepoftedtke  Schedule  impertinent ;  and  that  Exception 
now  came  on  to  be  argued. 


1823. 
Parkxr 

V. 

Faiblie 
and  others. 
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Mr.  Bell,   and  Mr.  Grant,   in  support  of  the  Ex- 
ceptions, 

Mr.  Home,  and  Mr.  Palmer,  for  the  Report 

In  answer  to  an  inquiry  from  the  Vice-Chancellor, 
whether  any  parallel  reported  Case  could  be  produced, 
the  Counsel  on  both  sides  said  that  they  were  not  aware 
of  any  such  Case.  His  Honor  having  also  observed 
that  the  first  mention  of  the  Certificates  and  Affidavits 
in  the  Answer  was  introduced  with  the  words  ''  as  evi- 
dence/' the  Counsel  for  the  Defendant  pointed  out  the 
subsequent  passage  in  the  Answer,  in  which  it  was 
stated,  "  that  from  such  Affidavits  the  Defendant 
positively  believed  that  the  Cotton  was  superior  to 
Cotton  of  a  fair  ordinary  quality,  and  to  be  classed 
with  the  best  description  of  Bengal  Cotton  procurable 
in  Calcutta  at  the  time^  and  was  of  a  fair  and  reason- 
able price." 


The  Vice-Chancellor: — 
17th  April.  The  Jl£a5/«r  has  considered  this  matter  as  impertinent, 

not  because  it  is  irrelevant,  but  because  he  thinks  it 
useless*  He  has  not  considered  it  impertinent  that  the 
Defendant  should  refer  generally  to  the  Affidavits  and 
Certificates  in  question,  as  forming  the  grounds  of  his 
belief  with  respect  to  the  quality  of  the  Cottons ;  for 
he  has  permitted  the  passages  in  the  Answer  to  that 
effect  to  stand  unimpeached ;  but  he  considers  it  imper- 
tinent, that  is,  u^ieless,  to  state  the  very  language  of 
the  Affidavits  and  Certificates.  I  concur  with  the 
Master  in  thinking  that  the  Defendant  was  well  justi- 
fied in  referring  to  the  Affidavits  and  Certificates,  as 
forming  the  grounds  of  his  belief,  and  adding  weight 
and  credit  to  it ;  but  as  the  degree  of  weight  and  credit 
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depends  upon  the  particular  language  of  the  Affidavits  1823. 

and  Certificates^  I  cannot  think  it  useless,  on  the  part 
of  the  Defendant,  to  set  them  forth  in  hoc  verba. 


Parker 


Fairlie 
Exception  allowed.  and  others. 


SILCOX..BELL.  ^^^^5j3.^,^ 


William  READ,  deceased,  by  his  Will,  duly  ex-  WilL  Cotutruc- 
ecuted  to  pass  Freehold  Estates,  gave  Freehold,  Copy-  '«^-  fn^^-  '^ 
hold,  and  Leasehold  Estates  to  Trustees  upon  certain  , 

Trusts,  for  the  benefit  of  the  Children  of  his  Nephew  Where  the 
William  Bell.  And  in  case  there  should  be  no  Children  it  tolhe'lto/fr 
of  his  Nephew  William  Bell,  then  upon  Trust  to  sell  to  inquire  whe- 
and  ^spose  of  those  Estates,  and  to  pay  and  divide  the  J^®'  *  n^^^^ 
Monies  arising  by  such  sales,  after  deducting  the  ex-  of  ^he  degree  of 
penses  of  the  Trusts,  unto  and  amongst  his  several  Rela-  1st  or  2d  Coa- 
tions  therein  named:  and  in  case  there  should  be  any  '^"(^Qming 
other  Relations  of  his  that  could  prove  themselves,  to  the  twice  removed, 

satisfaction  of  his  Trustees  and  Executors,  to  be  either  ^^}\^  ^  ^' 

eluded  m  the 
the  first  or  second  Cousins  to  him,  or  the  Representa-  Report. 

tives  of  such  first  or  second  Cousins,  he  directed  that 
his  Trustees  and  Executors  should  consider  them  as 
actually  entitled  with  those  whom  he  had  particularly 
described,  and  that  they  should  pay  and  distribute  their 
respective  shares  and  proportions  to  them  in  such 
manner,  at  the  same  time,  and  in  such  shares  and  pro- 
portions, as  he  had  in  his  Will  directed  respecting 
his  other  Relations  therein  by  him  particularly  men- 
tioned and  described.  And  the  Testator  devised  the 
Copyhold  Estate  which  he  purchased  of  F.  Fane, 
esquire,  to  the  same  Trustees,  and  to  the  Survivors  of 
them,  and  the  Heirs,  Executors,  Administrators  and 
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'^^3-  ^      Aasigns  of  such  Survivor,  upon  Trust  to  sell  and  dispose 

o  of  the  same,  and  out  of  the  Money  arising  therefrom,  after 

V.  paying  the  expenses  attending  the  Sale  and  the  Trusts 

Bell.         thereby  created,  to  pay  and  divide  the  residue  of  the 

Monies  arising  by  such  Sale,  unto  and  amongst  his 

several  Relations  thereinbefore  particularly  named  and 

described,  and  such  other  of  his  Relations  as  should 

prove  themselves  to  be  his  first  or  second  Cousins  as 

aforesaid,  in  equal  shares  and  proportions. 

By  the  Decree  made  on  the  hearing  of  this  Cause,  the 
Master  was  ordered  to  inquire  and  state  to  the  Court, 
(amongst  other  things)  ''  whether  the  Testator  left  any 
Relations  of  the  degree  of  first  or  second  Cousins,  or 
Representatives  of  such  first  or  second  Cousins.^' 

The  Master,  by  his  Report,  certified  that  four  Persons, 
whom  he  mentioned  by  their  Names,  and  who  appeared 
from  their  Pedigrees,  which  he  stated  in  his  Report,  to 
be  the  Great-Orandchildren  of  the  Testator's  Uncles  and 
Aunts,  were  the  second  Cousins  of  the  Testator  living 
at  his  decease. 

To  this  Report,  the  Plaintiflf  Silcox  excepted. 

Mr.  Home  and  Mr.  EUison,  in  support  of  the  Excep- 
tion, contended  that,  by  the  Decree,  the  Master  was  di- 
rected to  inquire  only  who  were  the  first  and  second  Cou- 
sins of  the  Testator;  and  that  tlie  persons  named  in  his 
.  Report,  were  neither  the  Testator's  first  nor  his  second 
Cousins. 

Mr.  Sugden  and  Mr.  Roupell,  in  support  of  the 
Master^B  Report : — 

The  Case  of  Mayott  v.  Mayott  (a)  has  established, 

(a)  a  Bro.  C.  C.  1«5. 
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that  it  is  not  material  by  what  name  the  Relations  are  1893. 

designated,  provided  they  are  within  the  degree  of  re-      *        "* 
lationship  which  the  Testator  meant  to  include  in  his         Silcox 
Bequest.    The  Court  had  that  in  view  in  making  the  Bei^l. 

Decree;  because  it  did  not  refer  it  to  the  Master  to 
inquire  who  were  the  Testator's  first  and  second  Cousins, 
but  who  were  of  the  Degree  of  first  and  second  Cousins 
to  the  Testator.  As  the  Rule  is,  in  ascertaining  the 
degree  of  relationship  in  which  one  person  stands  to 
another,  to  count  up  to  the  common  Ancestor,  and  then 
down  again  to  the  person  whose  relationship  is  sought, 
the  first  Cousin  twice  removed,  is  related  to  the  propo- 
sUus  in  the  same  degree  as  his  second  Cousin;  for  they 
are  both  in  the  sixth  degree ;  and  therefore,  in  point  of 
propriety  of  language,  as  well  as  in  law,  all  persons 
who  are  of  the  sixth  degree  are  second  Cousins. 

The  Vice-Chancellob: — 

Tlie  Master  is  wrong  in  the  terms  of  his  finding;  for 
these  persons  are  not  the  Testator's  second  Cousins,  but 
his  first  Cousins  twice  removed;  and  I  must,  therefore, 
allow  the  Exception.  But  as  I  am  of  opinion,  that  all 
persons  who  are  within  the  degrees  of  relationship  men- 
tioned in  the  Will,  are  within  the  intention  of  the  Tes- 
tator, I  shall,  at  the  same  time,  make  a  Declaration, 
that  the  persons  named  in  the  Report  are  of  the  degree 
of  second  Cousins. 
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1823.         Ofu^^^U^s.  U^*^  x^-^Sr-  ^^ 

i5thMarch>  WHEELER  t?.  WARNER  and  Others. 

WaJL     Legacy  y 

fijHm  Mcrriage  ISAAC   WARNER,  by  his  Will,  dated  the  7th  of 

vnth  Consent.  August   1818,  after  giving  4,000/.  to  his  wife  Maty 

L  W,  be-  WarnefflXiA  his  son  Simeon  Warner,  upon  certain  Trusts, 

queathed  for  the  benefit  of  his  daughter  Mary  Allen  and  her  chil- 

to 'T^rastees^ln  ^'®°'  ^^^  ^  *^®  ^*^^  persons  1 0,000 /.  three  per  cent 
Trust  to  pay  the  Reduced  Annuities^  upon  Trust  to  pay  the  Dividends 
Dividends  to  his  thereof  to  his  daughter  Sophia  Warner,  during  sucb  part 
Daughter  whilst     ^,       ..-.  ,  ^  .      ,/         •       •     t  1      .11. 

she  remained      ^'  ^^^  "f^  ^  ^^^  should  remain  single^  and  until  she 

single;  and  pro-  should  be  married  with  the  consent  of  his  wife  and  son, 
lied  with  Sie^i^"  ^'  ^^  survivor  of  them,  and  such  Consent  should  be 
sent  of  hisTms-  certified  in  writing.  And  he  declared  that,  in  case  his 
*^  ^  *"^  daughter  Sophia  should  at  any  time  after  his  decease, 
advance  to  htr  ^^^  ^^  consent  and  approbation  of  his  wife  and  son. 
Husband  such  Dr  the  survivor  of  them,  (such  Consent  to  be  certified  by 
(not  exceeding  ^^^^  writing  under  their  hands)  intermarry  vrith  any 
one-third)  as      person  to  be  approved  of  as  aforesaid,  then  his  Trustees, 

they  thought      ^^  ^^  Survivor  of  them,  his  or  her  Executors  or  Admi- 

proper,  and   ne 

declared  certain  nistrators,  should  transfer  and  pay  to  the  person  to  whom 

Trusts  of  the  re-  ghe  should  be  so  married,  with  such  Consent  as  aforesaid, 
benefit  of  his  ®^^^  P*^  ^^  ^^^  1 0,000 /.  three  per  cent  Reduced  An- 
Daughter  and     nuities,  and  other  the  monies  or  securities  to  which  she 

her  Children.      gj^^^j  ^^^^^  1,^  entitled  under  his  Will,  as  his  Trustees 

But  if  she  mar- 

ried  without  the  ^^  Trustee  should  think  fit,  (so  that  the  same  did  not 

consent  of  the  exceed  one-third  part  thereof,)  for  the  sole  use  of  such 
clared  certain  I^^shand ;  and  after  the  marriage  of  his  daughter  Sophia, 
Trusts  of  the  vrith  such  Consent  and  Approbation  as  aforesaid,  and, 
A^ben^fit^f  Ws  ^^^  ®"**  payment  or  transfer  to  her  husband,  to  pay 
Daughter  and     the  interest  and  dividends  of  the  residue  of  the  money 

her  Children.  gQ  invested,  or  to  which  she  might  thereafter  be  entitled 
She  married  in 

J.  JV.'u  lifetime,  and  without  his  consent,  but  he  was  afterwards  reconciled  to  the 
marriage ;  held  that  the  Husband  was  entitled  to  one-third  of  the  Stock,  and  that 
the  remainder  was  to  be  held  upon  the  same  Trusts  as  it  would  have  been 
had  the  Daughter  married  after  J.  fF/s  death,  and  with  the  Trustees*  Consent 
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under  his  Will,  into  her  proper  hands,  so  that  such  In-  1823 

terest  and  Dividends  might  be  for  her  sole  use,  and  at 
her  disposal  amongst  her  children  by  her  said  husband, 
or  any  after-taken  husband,  at  such  time  or  times  as  Warner 
therein  mentioned  respecting  Mcry  Allen's  children:  and  others. 
And  upon  further  Trust,  in  case  such  Marriage  of  his 
daughter  Sophia  should  be  so  had  and  solemnised  with 
sudx  Consent  as  aforesaid,  and  she  should  die  in  the 
lifetime  of  any  such  husband,  then,  after  her  decease, 
to  pay  the  Interest  and  Dividends,  last  mentioned,  into 
the  proper  hands  of  such  husband,  during  his  natural 
life,  or  so  long  as  he  should  remain  solvent,  and  be  per- 
mitted to  receive  the  same  for  his  own  use;  and,  after 
the  decease  of  his  daughter  Sophia,  and  any  such  hus- 
band to  whom  she  should  have  been  married  with  such 
Consent  as  aforesaid,  or  from  and  after  the  insolvency 
of  any  such  husband,  or  his  becoming  incapable,  by 
assignment  or  other  act  of  law,  of  receiving  such  Di* 
vidends  or  Interest  for  his  own  use,  then  to  transfer,  pay 
and  divide  the  whole  of  the  Money  so  invested*or  set 
apart  for  his  daughter  Sophia,  and  all  Interest  then  due 
and  unexpended,  unto  and  amongst  such  of  her  children, 
by  any  husband  or  husbands  with  whom  she  might 
intermarry  with  such  Consent  as  aforesaid,  as  should  be 
living  at  her  decease,  and  as  she  should,  in  the  manner 
therein  mentioned,  appoint :  And  in  default  of  any  such 
Appointment  by  her  after  any  such  Marriage,  or  in  case 
of  any  defect  therein,  then  upon  Trust,  as  soon  after 
the  decease  of  his  daughter  Sophia,  after  such  Marriage, 
as  circumstances  would  permit,  to  divide  the  Trust 
Funds  amongst  her  children  who  should  attain  the  age 
of  twenty-one  years.  But  in  case  his  daughter  ^opAia 
should  be  married  vrithout  such  Consent  as  aforesaid, 
then  he  declared  that  his  Trustees  should,  from  and  after 
any  such  Marriage  without  such  Consent  and  Appro- 
VoL.  I.  X 
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bation,  pay,  from  time  to  timCi  the  whole  of  the  Interest 
and  Dividends  of  the  10,000/.  three  per  cent  Redaced 
Annuities,  into  her  proper  hands,  during  her  life,  as  if 
she  were  single  and  unmarried,  and  notwithstanding  any 
such  Marriage;  and  from  and  after  any  such  Marriage 
of  his  daughter  Sophia  without  such  Consent  as  afore- 
said, and  from  and  afler  her  Decease,  then  to  pay,  trans- 
fer and  divide  the  Trust  Funds  to  and  amongst  her  chil- 
dren who  should  attain  the  age  of  twenty-one  years. 
And  he  gave  the  Residue  of  his  Estate  and  Effects  to 
the  same  Trustees,  in  Trust  to  sell  and  dispose  of  such 
parts  thereof  as  should  be  in  their  nature  saleable,  and 
get  in  all  other  his  Monies  and  Securities  for  Money; 
and  he  directed,  that  the  Money  arising  from  such  Sales, 
and  BO  to  be  got  in,  should  be  equally  divided  amongst 
his  son  Simeon  and  his  daughters  Mary  and  Sophia,  but 
that,  nevertheless,  the  Shares  of  his  daughters  should  be 
invested  in  government  securities,  in  addition  to  the 
sums  of  4,000/.  and  10,000/.  before  directed  to  be  in- 
vested for  their  separate  use  and  disposal;  and  that  their 
Shares  should  be  subject  to  the  same  Limitations,  as  had 
been  before  mentioned  respecting  the  Stocks  or  Funds 
so  given  or  settled  upon  or  for  them  respectively :  And 
he  appointed  his  wife  and  son  Executrix  and  Executor 
of  his  Will. 


On  the  22d  of  January  1822,  the  Testator  died. 


Sophia  Warner,  in  the  lifetime  of  her  father,  and  after 
he  had  made  his  Will,  intermarried  with  Robert  Wheeler; 
and  after  her  Father's  death,  she  with  her  Children  filed 
a  Bill  against  the  Trustees  of  her  Father's  WiU,  her 
Husband,  and  Mr.  and  Mrs.  Allen  and  their  Children, 
for  the  purpose  of.  having  the  usual  Accounts  taken  of 
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her  Father's  personal  Estate,  and  the  Rights  and  Inte-  823. 

rests  of  all  Parties  therein  ascertained  and  declared.  "       "        ' 

Wheeler 

The  Bill  stated,  that  the  Marriage  of  Mr.  and  Mrs.  Warner 
Wheeler  was  had  with  the  consent  of  the  Testator.  But  ^"^  ®^^^"- 
the  Trustees,  in  their  Answer,  denied  that  statement ; 
and  added,  that  the  Marriage  was  had  without  even 
the  knowledge  of  the  Testator,  but  that  they  believed 
he  was  afterwards  reconciled  to  Mr.  and  Mrs.  Wheeler 
and  to  their  Marriage ;  and  they  said,  that  they  had  di- 
vided the  residue  of  the  Testator's  personal  Estate  into 
Three  equal  Shares :  that  Simeon  Warner  had  appro- 
priated to  himself  one  of  such  Shares ;  that  they  had 
transferred  into  their  owii  Names  another  of  such 
Shares,  upon  the  Trusts  declared  by  the  Will,  for  the 
bmiefit  of  Mr.  and  Mrs.  Allen  and  their  Children ;  and 
that  the  remaining  Share,  and  also  the  sum  of  10,000/. 
Bank  three  per  cent  Annuities,  were  then  standing 
in  the  Testator^s  name,  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  to  abide  the 
decision  of  the  Court. 


By  the  Decree,  it  was  referred  to  the  Master  to  in- 
quire, whether  Mr.  and  Mrs.  Wheeler^s  Marriage  was 
had  with  the  consent  of  the  Testator;  and  if  not,  whe« 
ther  it  was  subsequently  approved  of  by  him,  or  whethe 
he  was  afterwards  reconciled  thereto. 

The  Master,  by  his  Report,  found  that  the  Testator 
and  his  Wife  had»  for  many  years  previous  to  the  year 
1818,  been  on  very  friendly  terms  with  Mr.  Wheeler'% 
family ;  and  that,  in  October  1818,  it  was  arranged 
between  the  parents  of  both  parties,  that  the  Plaintiff^ 
Mrs.  Wheeler,  should  go  to  visit  Mr.  Wkeekr^s  family 
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at  Biftnu^ltam, -where  they  resided;  but  that  when  the 
period  of  her  departure  arrived,  the  arrangement  was 
objected  to  by  Mrs.  Warner,  who  observed  that  she 
was  aware   of  the   attachment  that  existed  between 
Mr.  Wheeler  and,  her  Daughter ;  and  that,  if  she  was 
permitted  to  go  to  Birmingham,  a  Marriage  would  be 
the  consequence;  but  the  Testator  said,  he  had  pro- 
mised his  Daughter  she  should  go,  and  that  he  would 
not  disappoint  her:  that  Mr.  Wheeler, before  Mn.  Wheeler 
went  to    Birmingham,  had  visited  at  the  Testator's 
house,  and  staid  there  for  several  days  at  a  time,  with 
the  Testator's  knowledge  and    approbation:    that  in 
January  1849,  the  Plaintiff,  Mrs.  WJieekr,  went  on  her 
visit  to  Mr.  Wheehr^s  family,  and  that  in  March  follow- 
ing the  Marriage  took  place,  without    either  Party 
having  asked  their  parents  Consent.    And  the  Master 
also  found,  that  in  May,  and  again  in  August  in  that 
year,  Mr.  and  Mrs.  Wheeler,  in  consequence  of  invita- 
tions from  the  Testator,  went  and  staid  at  the  Testator's 
house,  and  weoe  treated  by  him  and  his  Wife  in  eveiy 
respect  as  members  of  their  family,  and  that  Mr.  Wheeler 
was  introduced  by  them  to  their  friends  and  acquaint- 
ance as  their  Son-in-law;  and  that  the  Testator,  then 
and  before,  appeared  reconciled  to  the  Marriage,  and 
approved  thereof.    And  the  Master  found  a  variety  oT 
other  facts,  from  which  it  clearly  appeared  that  a  friendly 
intercourse  subsisted  between  the  Testator  and  Mr.  and 
Mrs.  Wheeler  down  to  the  time  of  the  Testator's  de- 
cease ;  and  he  certified,  that  the  Marriage  was  not  had 
with  the  Testator's  consent;  but  that  it  was  subse- 
quently approved  of  by  him,  and  that  he  was  afterwards 
reconciled  thereto. 


The  Cause  rusfr  came  on  to  be  heard  for  further 
Directions. 
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Mr.  Wingfield^  and  Mr.  Wigram,  for  the  Plain- 
tiffs:— 

The  question  is,  whether^  if  a  Father  gives  a  fortune 
to  a  Child,  and  annexes,  as  a  condition  to  the  gift,  that 
she  shall  marry  with  Consent,  and  she  marries  without 
Consent,  but  the  Father  afterwards  approves  of  the  match, 
the  Court  will  say  that  the  Marriage  was  had  with  the 
Father's  Consent  ?  It  may  be  said,  that  under  the  cir- 
cumstances of  this  case,  this  lady's  fortune  is  to  be 
subject  to  the  same  Trusts  as  if  she  had  married  aftier 
her  Father's  death,  with  the  consent  of  the  Trustees ; 
for  as  she  married  in  her  Father's  lifetime,  it  was  impos- 
sible that  she  should  have  had  the  consent  of  the 
Trustees,  and  that  therefore  she  cannotrbe  said^to  have 
married  without  their  Consent;  But  the  Testator  may 
have  ^nsidered  that  the  event  which  had  happened  was 
provided  for  by  his  Will ;  and  may,  under  that  impress 
sion,  have  forborne  to  alter  his  Will. 

Mr.  Sugden,  and  Mr.  W.  Blacldntm,  for  the  Defen- 
dant-R;  W^fer  ;— 
The  Case  of  Fdmelty.  Lyon  (a)  is  directly  in  point,, 
and  entirely  disposes  of  the  question  in  this  Case.    The 
Marriage  which  theTestator  contemplated  was  a  marriage 
after  his  death.  The  Case  here  is  rather  stronger  than  if 
the  Father  had'merely  been  reconciled  to  the  Marriage 
after  it  had  taken  place ;  for  it  appears,  by  the  Mastet^s 
Report,  that  the  Father  knew  of  his  Daughter's  attach- 
ment  to  Mr.  Wheeler,  and  that  although  he  was  cau- 
tioned i^nst  permitting  her  to  visit  his  friends  at 
Bimdngham,  yet  he  said  he  would  not  disappoint  hc»^ 
Clarke  v.Berkekyib). 
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(b)  2  Vcrnv  720. 
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Mr.  Bell,  and  Mr.  Rose,  for  the  Trustees  :-^ 

The  Testator  in  this  Case  himself  points  out  the  alte- 
rations which  are  to  be  made  in  the  disposition  of  the 
property,  in  case  his  Daughter  marries  without  Consent. 
He  says,  *'  If  she  marries  without  Consent,  I  giro  the  in- 
come to  her  for  her  life,  and  after  her  death,  the  capital 
to  her  Children  absolutely.''  So  that  he  does  not  entirely 
deprive  her  of  the  property  in  case  she  manriea  without  the 
consent  of  his  Trustees.  Now  in  Pamdl  v.  Lyon  there 
was  aclause,  by  which  the  principal  of  theDaughter's  share 
of  the  residue  was  taken  away  from  her  Children  if  she 
inarried  without  Consent,  Here  there  was  no  Consent,  but 
there  was  a  Reconciliation ;  and  that  is  quite  consistent 
with  a  qualified  gift.  And  the  Testator  most  probably  con- 
sidered that  his  subsequent  reconciliation  would  not  have 
the  same  effect  as  to  the  disposition  of  the  property,  as  if 
the  marriage  had  been  bad  with  his  Consent.  Besides, 
this  Case  has  one  ingredient  in  it  which  distinguishes  it 
from  all  the  Cases  that  have  been  cited ;  for  here  the 
Will  leaves  it  in  the  discretion  of  the  Trustees,  in  case 
the  Daughter  marries  with  their  Consent,  to  advance  to 
her  Husband  any  part  of  her  fortune  not  exceeding  one- 
third.  That  discretion  the  Trustees  are  still  entitled  to 
exercise. 

Mr.  Hart,  and  Mr.  Barber,  for  the  Defendants  Mr. 
and  Mrs.  Alien. 


The  Vicb-Chanc£LLob  : — 
The  authorities  cited  establish  this  proposition :  That 
a  marriage  in  the  lifetime  of  the  Father,  with  his  cou- 
sent  or  subsequent  approbation,  is  equivalent  to  a  laar- 
riage  after  his  death  with  the  consent  of  the  Trustees; 
and  the  directions  must  be  given  according  to  the  pro- 
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yiBioDS  of  the  Will  in  that  event.  Here  the  Trustees  have 
a  diacretioni  in  the  event  of  a  marriage  with  their  Con- 
6ent»  to  give  to  the  Hasband  any  portion  of  the  10,000/* 
9U>ck,  not  exceeding  a  third  part.  But  this  discretion 
in  the  Trustees  is  incident  only  to  their  authority  to  con-* 
sent  to  the  Marrii^e ;  and  this  provision  is  now  to  be 
considered  as  a  gift  to  the  Husband  of  one-third  part  of 
the  10,000/.  stock* 


3i» 

1823. 
« , » 

Wheeler 

V. 
WARNSa 

and  others. 


WEBBER  r.  WEBBER. 

William  WEBBER,  byhlsWill,  dated  the  2  ist 
of  December  1794,  gave  to  each  of  his  daughters,  Sarah 
and  Mary  Elizabeth,  the  sum  of  10,000/.  on  their  re- 
spective marriages.  And  in  case  their  mother  should 
die  before  they  were  married,  then  after  her  decease  he 
gave  them  an  Annuity  of  1,200/.,  to  be  equally  divided 
between  them,  so  long  as  they  both  continued  unmarried ; 
and  after  the  marriage  or  death  of  either  of  them,  after 
(he  death  of  their  mother,  he  gave  to  the  other,  in  lieu  of 
her  moiety  of  the  Annuity  of  1,200/.,  an  Annuity  of 
800/.  so  long  as  she  continued  unmarried. 

Sarah  Webber,  one  of  the  daughters,  married  in  the 
Testator's  lifetime.  In  November  1796  the  Testator  died^ 
leaving  5araA  Webber yhis  widow,  and  his  two  daughters, 
surviving. 

A  Suit  having  been  instituted  for  the  administration 
of  the  Testator's  personal  Estate,  and  the  Master  having 
reported  that  all  the  Testator's  Debts  and  Legacies, 
except  the  10,000/.  given  to  M.  £•  Webber^  had  been 
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Contingent 
Legacy. 

Where  a  Le- 
gacy is   given 
upon  a  contin- 
gency, and  a  Suit 
is  instituted  for 
the  administra- 
tion of  the  Tes- 
tator's Estate, 
the  Court  does 
not  direct  a  sum- 
of  Stock,  belongs 
ing  to  the  estate, 
to  be  appropri- 
ated to  pay  the 
Legacy  when 
the  contingency 
happens;  but  di- 
rects the  whole 
residue  to  be 
paid  over  to  the 
Residuary  Le- 
gatee on   his 
giving  security 
to  pay  the  Le- 
gacy when  due. 
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paid ;  and  that  1 6,000 /•  Bank  three  per  cent  Annuitieff> 
part  of  the  funds  in  the  Cause,  were,  according  to  the 
market  price  of  such  Annuities  on  the  day  mentioned  in 
his  Report,  of  the  value  of  10,000/.  that  sum  was  car- 
ried over  to  Miss  Webbef^s  account,  subject  to  the  con- 
tingencies mentioned  in  the  Will  concerning  her  Legacy. 

On  the  6th  of  May  1819  Sarah  Webber^  the  widow, 
died;  upon  which  Miss  Webber  presented  aPetition, 
insisting  that,  in  the  events  that  had  happened,  she  was 
entitled,  under  her  father's  will,  to  an  Annuity  of  8oo/. 
Upon  this  Petition  an  Order  was  made,  directing  two 
sums  of  13>333/.  6s.  8d.  Bank  Annuities,  part  of  the 
funds  in  the  Cause,  to  be  appropriated  to  answer  the 
Annuity. 

Under  these  circumstances  a  Petition  was  presented 
by  some  of  the  other  Parties  to  the  Suit,  submitting 
that,  as  Miss  Webber  could  not  be  entitled  both  to  the 
Legacy  and  the  Annuity,  the  two  sums  of  1 3,333  /.  6s.  8dL 
Bank  Annuities,  would  at  all  times  be  a  sufficient  fund 
to  answer  the  Legacy  as  well  as  the  Annuity;  and  there- 
fore praying  that  the  AccauntarU^General  might  be 
ordered  to  carryover  the  16,000/.  Bank  Annuities  firom 
Miss  Webber^s  account  to  the  credit  of  the  Cause  gene- 
rally;  and  that  it  might  be  declared  that  the  two  sums 
of  13,333 /•  6s.  Sd.  Bank  Annuities,  should  be  a  fund 
for  answering,  not  only  the  Annuity  of  800/.,  but  also 
the  Legacy  of  10,000/. 

Mr.  Bell,  and  Mr.  Farrer,  for  the  Petitioners. 


31  St  May. 


The  Vicr-Chancbllob: — 
This  Legatee  being  entitled  to  receive  a  certain 
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in  money  Mrhen  the  event  of  her  marriage  happens,  her  1893. 

Legacy  is  not  capable  of  being  secured  by  the  present 

appropriation  of  any  sum  of  Stock.    Let  the  Residuary 

Legatee  receive  the  whole  fund  in  Court  upon  giving       Wbbbbr* 

security,  to  the  satisfaction  of  the  Afasfer,  for  the  payment 

of  the  Legacy  if  the  event  happens.    It  may  be  secured 

upon  land  if  he  has  land,  or  by  a  loan  of  money  upon 

land. 


Webber 

r. 


TURNER  V.  ROBINSON  and  Others.  .^J^j^^'  u 

a7th  March. 

William  WOOLCOTT,   deceased,  by  his  Will,  MuUifarumne$$. 

after  giving  several  Legacies,  bequeathed  the  residue  -~— 

of  his  Estate  to  Trustees,  upon  Trust,  within  one  year  aWiU^cR«ri- 

after  his  youngest  child  should  attain  the  age  of  twenty-  doary  Legatees 

one  years,  to  sell  and  dispose  thereof,  and  to  divide  the  *™  f^  -^P* 

pouitees  Of  a 
monies  arising  from  the  sale  equally  amongst  all  his  ghare  of  another 

children,  share  and  share  alike ;  and  he  directed  that  Testator's  Estate 

the  shares  of  such  of  them  as  were  sons  should  be  paid  ^^^  ^^^  ^  ^^ 

to  them  as  soon  as  such  shares  could  be  ascertained,  count  of  both 

and  that  the  shares  of  such  of  them  as  were  daughters  ^u^"  ^^^ 

should  be  laid  out  on  government  or  real  securities,  in   a    /-^^^^ 

the  names  of  his  Trustees,  upon  Trust  to  pay  and  apply  S^^^C0^  u  /£^ 

the  Interest  and  Dividends  arising  therefrom  for  their   jy^*^ .  ^^^    c€^i::^L^ 

separate  use ;  and  that  their  shares  of  the  capital  stock 

or  principal  money  should  be  disposed  of,  after  their  de« 

cease,  to  such  persons  as  they,  by  any  Deed  or  Writing 

under  their  hands  and  seals  to  be  duly  executed,  or  by   ' 

their  last  Will  and  Testament  in  writing,  to  be  executed 

in  like  manner,  should  appoint. 

The  Testator  left  ten  children  surviving  him.  Mrs. 
Esmandf  one  of  those  children,  and  the  mother  of  the 
Plaintiffs  Mrs.  Turner  and  Miss  Esmand,  by  her  Will, 


Zd/9^ 


3H 

^ V ' 

Turner 

V. 

RoBixsoir 

and  others. 
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(which  wa9  executed  so  as  to  be  a  due  execntioti  of  the 
Power  given  to  her  by  her  father's  Will)  disposed  of  all 
her  Interest,  to  be  derived  under  that  Will,  in  favour  of 
Mrs.  Turner  and  Miss  Esmand,  and  also  gave  them  the 
residue  of  her  own  personal  Estate. 

The  Bill  was  filed  against  the  personal  Representatives 
of  both  William  Wookott  and  Mrs.  Effnoiuf,  and  against 
the  surviving  children  of  the  former;  and,  after  stating 
the  Wills  of  TF.  WoUcott  and  Mrs.  Esmand,  it  contained 
the  usual  Charges  as  to  their  personal  Estates,  possessed 
by  their  respective  personal  Representatives,  and  prayed 
that  the  Trusts  of  those  Wills  might  be  carried  into  exe^ 
cution ;  that  an  Account  might  be  taken  of  W.  Wookott*s 
personal  Estate  possessed  by  his  personal  Represen- 
tatives ;  that  the  Plaintiffs  shares  of  the  Residue  of  that 
Estate  might  be  paid  to  them;  and  also,  that  an  Account 
might  be  taken  of  Mrs.  Esmand^a  personal  Estate  pos- 
sessed by  her  personal  Representative,  and  that  he  might 
be  decreed  to  make  good  to  the  Plaintiffs  what  should 
appear  to  be  due  to  them  on  the  taking  of  that  Account. 

To  this  Bill  the  Defendants  John  Doubleday  and 
Elizabeth  his  wife  (the  latter  being  one  of  the  daughters 
of  William  Wookott)  demurred,  for  multifariousness^ 

Mr.  Simons f  in  support  of  the  Demurrer,  admitted  that 
if  the  Accounts  prayed  for  by  tlie  Bill  had  been  confined 
to  the  Property  which  Mrs.  Esmand  took  under  WUUam 
Wookotf^  Will,  the  Bill  would  not  have  been  multifa?' 
rious ;  but  he  contended,  that  as  it  was  not  so  confined^ 
but  went  on  to  pray  for  an  account  of  Mrs.  Esmand^s^ 
general  personal  Estate,  it  was  multifarious ;  and  that 
the  Defendants,  who  were  interested  in  William  Wool-- 
cott^s  Estate  only,  were  not  to  be  kept  before  the  Court 
whilst  the  Accounts  of  Mrs.  Esmanfs  Estate  were  being 
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tftken,  which  might  be  very  voluaiiiiousy  and  occupy  a 
great  length  o£time. 

Mr.  Boots,  in  support  of  the  Bill. 

The  Vice'Chancelhr  said,  that  as  the  Plaintiffs'  Title  to 
their  Shares  of  William  Woottcott's  Estate  and  to  Mrs. 
Esmand^n  Bstate  were  derived  under  the  sameinstrumenty 
they  were  entitled  to  unite  the  Accounts  of  both  Estates 
in  the  same  Suit ;  and  that,  therefore,  the  Bill  was  not 
multifarious  (a). 

Demurrer  overruled. 

(fl)  This  Case  is  reported  in  6  Madd.  94,  under  the  name  of 
**Turn€r  v.  Doubitda^ ;"  but  the  ^ts  are  not  scaled  conrecUy. 


3«5 
1891. 

TuawBii 

V. 
ROBIMSOK 

and  others. 


JONES  V.  CROUCHER  and  Others. 

Olive  CROUCHER  being  entitled  to  the  sum 
of  i|344/-  OS.  8df.  Bank  Annuities,  in  reversion  ex- 
pectant upon  the  deeease  of  Betty  Croueher,  by  an 
Indenture  dated  the  6th  of  August  1791,  directed  the 
Trustees  in  whose  names  the  Stock  was  standings  to 
stend  possessed  of  it,  after  -Betty  Croueher^B  decease, 
in  Trust  to  pay  the  Dividends  to  her  and  her  Assigns, 
for  her  life;  and  after  her  decease,  in  Trust  for  the 
Defendants,  Henry  Croueher  Butler  and  James  Butler 
the  younger,  their  Executg;;^,  Administrators  and  As- 
signs. By  an  Indenture  dated  the  23d  of  May  1793^ 
Olive  Croucner,  without  taking  any  notice  of  the  In- 
denture of  the  6th  of  August  1791,  assigned  her  rever- 
sionary interest  in  a  moiety  of  the  Stock  to  Thomas 
Jones,  to  secure  the  repayment  of  500/. 


ist  February.. 

Voluntary  Set- 
tlement. 

Voluntary 
settlements  of 
personal  Proper- 
ty, made  by  per- 
sons who  are  not 
indebted  at  the 
time,  are  good 
against  a  subse- 
quent Purchaser 
for  valuable  con- 
sideration. 
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In  February  1805,  Betty  Cnmcher  died.  Thonua 
Jones  also  died,  having  appointed,  the  Plaintiff  hit 
Executor. 

The  Billy  after  stating  these  facts,  charged  that  the 
Indenture  of  the  6th  of  August  1 791  was  voluntary, 
and  made  without  any  good  consideration,  and  that  it 
was  fraudulent,  and  void  against  the  Plaintiff;  and  it 
prayed  that  a  moiety  of  the  Stock  might  be  sold,  and 
the  monies  arising  from  the  sale  be  applied  in  payment 
of  what  was  due  to  the  Plaintiff  under  the  Indenture 
of  the  22d  of  May  1793. 

The  Defendant  Henry  Croucher  Butler,  by  his  Answer, 
insisted  that  the  Indenture  of  the  6th  of  August  1791 
was  good  and  valid  against  the  Plaintiff,  even  though 
it  were  merely  voluntary.  The  Defendant  Janm  Butler , 
the  younger,  did  not  appear  to  the  Bill. 

There  was  no  evidence  to  show  that  OUve  Croucher 
was  indebted  to  any  person  at  the  time  when  she  exe^ 
cuted  the  Assignment  of  the  6th  of  August  1791,  or 
that  Thomas  Jones  had  any  notice  of  that  Assignment. 


Mr.  Homty  and  Mr.  Blakej  for  the  Plaintiff,  insisted 
that  as  the  Plaintiff  v^as  a  purchaser  for  a  valuable  con- 
sideration, and:  as  the  Assignment  of  the  6th  of  August 
1791  was  merely  voluntary,  it  must  be  held  to  be  void 
as  against  him  by  37  Eliz.  c.  4. 

Mr.  Bell,  and  Mr.  Moore^  for  the  Defendant  OUve 
Croucher* 

Mr*  Simons,  for  the  Defendant  H.  C.  Butler,  said 
that  the  27th  Eliz.  c.  4.  did  not  extend  to  Settlements 
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4>f  personal  Estate,  and  that  therefore  there  was  no 
ground  for  holding  the  Indenture  of  the  6th  of  August 
lygi  void  as  against  the  Plaintiff;  and  he  cited  Sloane 
▼.  Cadogan  (a). 

Mr.  Wilbrahamf  for  the  Trustees. 

The  Vtce-Chancelhr  said,  that  Settlements  of  per- 
sonal Estate  were  not  within  27th  Eliz.  c.  4,  and  that 
therefore  the  Plaintiff  was  not  entitled  to  have  the 
Money  due  to  him  raised  by  «ale  of  any  part  of  the 
Capital  of  the  Bank  Annuities;  but  that,  as  Olive 
Crmtcher  had  reserved  to  herself  a  life  interest  in  the 
Stock,  he  would  be  entitled  to  be  paid  out  of  the  Divi- 
dends of  the  moiety  assigned  to  him,  which  should 
become  due  in  her  lifetime ;  and  that,  as  against  the 
Defendant,  H.  C.  Butler,  the  Bill  must  be  dismissed 
with  Costs. 

(a)  Sugd.  Veud.  and  Purch.  4A  edit.  541. 


Jones 

V. 

Crouch sa 
and  others. 
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BEPORB  THE 


VICE  CHANCELLOR. 


WAITE  V.  TEMPLE. 


1823. 
18th  January. 


Parties* 
Where  the 


1  HIS  was  a  Bill  for  the  Administration  of  aTestator'3 
Estate.  The  Testator  gave  one  fifth  share  of  the  Re- 
sidue of  his  Estate  to  Thomas  Parby,  or  his  Heirs,    ,  wnere  tne 

.       claim  of  the  next 
Executors  and  Administrators.     ITiomas  Parby  died  of  Kin  is  raised 

in  the  -life-time   of  the  Testator.    The  Executors  of  on  the  record, 

Thomas  Parby  were  made  Parties  to  this  Suit ;  but  his  ^  -^  ^^^  ^j^^. 

racier,  a  Party, 
other  Persons 
found  by  the 
Master  to  be 
next  of  Kin  may 
be  heard  by  the 

Mr.  Heald  objected  that  the  next  of  Kin  of  Thomas  Qot  Parties. 

Parby  ought  to  be  made  Parties  to  this  Suit ;  and  said,      But  where  the 

the  Court  would  refer  it  to  the  Master  to  inquire  who  ^.^^  gn^Uie 

were  the  next  of  Kin,  with  liberty  to  file  a  supple-  Record,  and  none 

mental  Bill  to  bring  them  before  the  Court.  oJ>«  "«**  ^ 

^  Km  are  m  that 

character  Parties  to  the  Cause,  there  must  be  a  supplemental  Bill  to 

bring  them  before  the  Court. 

Vol.  I.  Y 


next  of  Kin  were  not  made  Parties. 
The  Cause  now  came  on  to  be  heard. 
Mr.  Stephenson,  for  the  Executors  of  Thomas  Parby. 
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1823.  .  Mr.  Hart  said^  that  after  the  Maiter*s  Report  the 

next  of  Kin  might  appear  by  Counsel,  and  that  a  sup- 
plemental Bill  was  unnecessary. 


Waite 

V, 

Temple* 


'Pie  Vice-Chancellor  : — 
It  appears  to  me  that  the  next  of  Kin  are  entitled  to 
be  heard  upon  a  claim  as  persona  designata ;  and  the 
Master  may  inquire  who  are  the  next  of  Kin,  with 
liberty  to  file  a  supplemental  Bill  to  bring  them  before 
the  Court. 

It  is  contended,  that  after  the  Master^s  Report  the 
next  of  Kin  may  be  beard  by  Counsel  without  a  sup- 
plemental Bill.  If  one  of  the  next  of  Kin  of  Thomas 
Party  had  in  that  character  been  made  a  Party  to  the 
Suit,  and  the  claim  of  the  next  of  Kin  had  been  raised 
on  the  Record,  then  any  other  Persons  found  by  thcs 
Master  to  be  next  of  Kin  might  have  been  heard  by 
Counsel,  though  not  Parties^  but  where  no  one  of  the 
next  of  Kin  is  in  that  character  a  Party,  nor  the  daim 
raised  upon  the  Record,  there  must  be  a  supplemental 
Bill. 
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WIGSELL  V.  SMITH.  18th  &^i9?h Feb. 

^ V ' 

1  HIS  was  a  Bill  by  a  Widow,  praying  that  sKe  might    l^oMt  Power. 

be  declared  to  be  entitled  to  two  several  Rent-charges     ^^^^^*^' 

of  400/.  charged,  by  way  of  Jointure,  under  two  several      Settlement  oi 

Powers,  created  by  different  Settlements  of  the  same  i^^®  Instates  in 
^  ^  ^  Remainder  on 

Estate.  A.'fV.T.  for 

life,  with  Re- 
l%(mas  Wigsell  was  in  1797  entitled  to  the  St.  John  mainder  to  his 

Estate,  as  Tenant  for  life  in  possession,  under  the  Settlement  *and 

Will  of  Henry  St.  John'j  and  Susannah  Wigsell  was,  Remainder  over 

under  the  same  Will,  entitled  to  a  moiety  of  the  same  to  M.  with  power  ' 

•'to  Tenants  for 
Estate  in  remainder,  as^  Tenant  in  tail  expectant  on  xife  in  posses- 

Oe  feilure  of  Issue  of  Thomas  Wigsell.    Thomas  Wigsell  sion  to  charge 

was  at  the  same  time  entitled  as  Tenant  for  life  in  pos-  ^  jojnture  ^^ 

session  to  the  W^ll  Estate,  with  Remainder  to  his  400/.;  and 

firet  and  other  Sons  in  tail,  with  Remainder  to  Susannah  ^^^^^  ^^  ^®  , 

.  BetUor  to  revoke 

Wigsell  in  tail,  with  Reversion  to  Inmself  in  Pee.  By  a  the  Uses  of  th^ 

fteed,  dotted  the  ««th  of  November  1797,  and  by  a  Setdement  as  to 

Recovery  suffered  by  him  and  Susanw^h  Wigsell,  the  Estates  and  to 

Estates 'were  settled  to  the  old  Uses,  so  far  as  respected  appoint  new 

the  Life  Estate  to    Thomas   Wigsell,  the  Estate-tail  J^'^t^^^S"^' 

to  his  first  and   other  Sons,  and  the  Estate^tail  to  the  Settlor  exer- 

Susannah  Wigsell,  with  Remainder  to  Trustees  for  a  term  c"^  ^e  P?^«r 
M.  ..1    -n        •   J      .      .1.     Tx       t .  -,  of  Revocation  as 

of  500  years,  vnth  Remainder  to  the  Daughters  of  ^  j^q  Re^jj^- 

lliomas  Wigsell,  as  Tenants  in  common  in  tail,  with  dertoM.:  in 

Cross-remainders,  with  Remainder  to  the  use  of  Atwood  ^^^[^  ^^ 

Wigsell  Taylor  for  Life,  with  Remainder  to  Trustees  Estate  to  S.  9nd 

to  preserve  contingent  Remainders,  with  Remainder  repeats  several 

contained  in  the  first  Settlement,  and  gave  Power  to  A.  W.  T,  and  S. 
to  charge  the  Estate  with  400  /.  by  way  of  Jointure.  A.  W.  7".,  by 
separate  Deeds,  executes  both  Powers  of  jointuring.— -Held,  on  a  Bill 
by  his  Widow  for  both  Jointures,  that  A.  W.  T.  had  no  new  Power  to 
jointure  under  the  second  Settlement. . 

T  2 
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1823.  to  the  first  and  other  Sons  of  Atwood  Wigsett  Tayhr  in 

'  "  '  tail  male^  with  Remainder  to  his  Daughters,  as  Tenants  in 
WiGSELL  common  in  tail,  with  Cross-remainders ;  with  Remainder 
Smith.  over  to  a  Family  of  the  name  of  Mercer.  This  Deed 
reserved  a  Power  to  Thomas  Wigsell  and  Susannah  TTig- 
sellf  jointly,  or  to  the  Survivor  of  them  alone,  to  revoke 
the  Uses  thereby  limited  (except  as  to  the  Term  of  500 
years,  and  the  Limitation  to  the  Daughters  of  Thomas 
Wigsell  in  tail)  ''  and  to  appoint  any  new  or  other  Use 
*'  or  Uses,  Estate  or  Esti^tes,  Trusts,  Powers,  Provisos, 
'**  Limitations  and  Conditions,  of  or  concerning  the  same 
*'  Premises,  or  any  Part  thereof."  It  also  contained  the 
usual  Powers  of  leasing,  and  sale  and  exchange ;  and  a 
Condition,  that  any  person  becoming  entitled  to  these 
Estates,  **  under  the  Limitations  aforesaid,'*  should  with- 
six  months  afterwards  assume  the  name  and  arms  of 
Wigsell;  and  also  a  Covenant  on  the  part  of  Susannah 
Wigsell,  that  she  would  not  after  the  death  of  Thomas 
Wigsell  exercise  her  Power  of  Revocation  and  Appoint- 
ment, as  to  the  St.  John  Estate,  for  any  other  purpose 
than  that  of  selling,  exchanging,  or  making  partition. 
And  it  likewise  contained  a  Power,  authorizing  every 
Tenant  for  life  of  the  Estates  under  the  Limitations  in 
that  Deed,  to  appoint,  by  Deed  or  Will,  to  the  use  of 
any  Woman  with  whom  he  might  intermarry,  for  her 
Life,  as  her  Jointure,  and  in  bar  of  Dower,  any  annual 
sum  not  exceeding  400/.  to  be  issuing  out  of  and 
chargeable  upon  all  or  any  part  of  those  Estates,  and 
also  to  charge  the  same  to  the  extent  of  2,000  2.  with 
Portions  for  younger  Children. 

The  joint  Power  of  Revocation  and  new  Appointment 
was  never  executed.  In  September  1805  Thomas 
Wigsell  died  without  Issue,  leaving  Susannah  Wigsell 
surviving. 
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By  Deed-PoII,  dated  the  13th  of  November  1805,  ^^23. 

and  duly  executed  by  Susannah  Wigsell  puranant  to  ^  "^  ' 
the  Power,  she  revoked  the  Uses,  Trusts^  Estates,  ^io^sell 
Powers,  Provisions,  Conditions,  and  Limitations  of  Smith. 
the  Wigsell  Estate,  subsequent  to  the  limitation  to 
the  Daughters  of  Atttoood  Wigsell  Taylor;  and  in 
pursuance  of  the  Power  contained  in  the  Deed  of 
28th  November  1797,  appointed  the  Wigsell  Estate, 
after  failure  of  Issue  of  the  Body  of  Attwood  Wigsell 
Taylor,  to  the  use  of  JR.  T.  StreatfieU,  for  Life,  with 
Remainder  to  his  first  and  other  Sons  in  tail,  with 
divers  Remainders  over.  This  Deed-PoU  also  con- 
tained a  Power  to  Atttoood  Wigsell  Taylor,  and  R.  7. 
Streaifield,  when  entitled  as  Tenants  for  Life  in  Pos- 
session, *^  under  the  Liknitations  aforesaid,"  to  charge 
the  Estate  with  any  annual  sum  not  exceeding  400/. 
by  way  of  Jointure  to  any  Woman  mth  whom  he  might 
intermarry,  and  with  any  sum  not  exceeding  3,000/. 
for  the  portions  of  younger  children. 

This  Power  to  jointure  was  in  the  following  words : 

*^  Provided  always,  and  the  said  Susannafi  Wigsell 
doth  hereby  further  limit  and  appoint  that  it  shall  be 
lawful  for  each  of  them  the  said  Atttoood  Wigsell  Taylor, 
and  Richard  Thomas  Streatfield,  when  entitled  as  Tenants 
for  Life  in  Possession  to  the  said  Manors,  Hereditar 
ments,  and  Premises,  under  the  Limitations  aforesaid, 
either  before  or  after  his  Intermarriage  with  any  woman 
or  women,  from  time  to  time  and  at  any  times,  by  any 
Deed  or  Deeds,  Instrument  or  Instruments  in  writing, 
to  be  sealed  and  delivered  in  the  presence  of,.&c.  or  by 
his  last  Will,  8cc.  to  grant,  limit,  or  appoint,  to  or  for  the 
use  of  any  woman  or  women  with  whom  he  shall  inter- 
marry or  take  to  wife,  for  the  Life  or  Lives  of  such 
woman  or  women,  for  her  and  their  jointure  and  join- 

▼3 
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tures,  and  in  bar  of  her  or  their  Dower,  any  annual  siun 
or  sums  of  Money,  or  yearly  Rent-charge  or  Rent- 
charges,  not  exceeding  in  the  whole  the  yearly  siua  of 
400  /•  to  be  tax-free,  and  without  any  deduction,  and  to 
be  issuing  out  of,  and  chargeable  upon,  all  or  any  part 
of  the  said  Manors,  Hereditaments,  and  Premises,  with 
such  Powers  and  Remedies  for  recovering  such  annual 
Sum  or  Sums,  yearly  Rent-<^arge  or  Rent-charges, 
when  in  arrears,  and  9uch  term  or  terms  of  years  for 
better  securing  the  due  payment  thereof,  as  to  the  said 
Attwood  Wigsell  Ikylor,  and  Richard  Thomas  StrtatfiM, 
shall  seem  proper ;  so  that  there  never  be  more  than  the 
said  yearly  sum  of  400  /.  payable  out  of  all  or  any  of  the 
Premises,  as  a  jointure  or  jointures  st  one  time." 

In  this  Deed-Poll  the  Piowers  of  Leasing,  and  the 
Condition  to  take  the  Names  and  Arms  of  WigteJ^  were 
repeated  in  the  same  form  as  the  Power  to  jointuie. 

On  the  25th  of  Deceinber  1806,  Susannah  Wigsell 
died,  and  Attwood  Wigsell  Taylor  thereupon  became 
entitled  to  the  Estates  as  Tenant  for  Life  in  Posses- 
sion ;  and  he  assumed  the  Name  and  Aims  of  Wigsell, 
pursuant  to  the  Condition.  In  1814  he  married;  and 
by  Indenture  dated  Ae  1st  of  November  1816,  in  exe- 
cution of  the  Power  reserved  in  the  Deed  of  Nov.  1797, 
and  of  all  other  Powers  enabling  him  in  that  behalf,  he 
charged  the  Estates  over  w^ich  the  Power  extended  with 
a  jointure  of  400/.  a  year  to  his  Wife,  in  bar  of  Dower, 
to  comn&ence  on  his  Decease.  By  anxylher  Indenture 
of  Ae  7th  November  1616,  reciting  the  Setdement  of 
the  28th  of  November  1797,  the  Deed  of  Revocation 
and  new  Appointment  of  the  13th  of  November  1805, 
and  the  Power  to  jointure  doixtained  in  the  ktst-meft- 
tioned  Deed,  aiid  that  he  was  desirous  of  exercising  diis 
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second  Power  of  joitiUiring  in  fHYOur  of  his  Wife,  he, 
m  parsnfanee  of  the  gedond  Power,  charged  the  Estates 
over  which  it  esctended  With  a  further  jcnntore  of  400  L 
a  year,  in  bar  of  Dower,  and  to  eoMnience  6n  his  De- 
cease. In  1821  he  died,  leaving  Issue  by  his  Wife; 
and  soon  ^fter  his  death  hid  Widbw  filed  this  Bill 
agaiaet  her  eldest  Son  and  the  Trustees,  pMiying  that 
it  might  be  declared  that  she  was  entitled  t^  both  these 
Jointures. 
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Mt.  PreMt&n,  and  Mr.  S.  CiUkn,  for  the  Plaintiff:— 

The  Question  is :  Whether  the  Power  to  Jointure  con- 
tained in  the  Settlement  of  Nor.  1797,  was  revoked  by 
the  Deed  of  Revocation  ind  new  Appointment  in  Nov 
1865.  If  not  revoked,  it  must  be  hdd  that  the  Power  !i 
in  each  Of  these  Deeds  were  iso-ekistent,  and  being 
eo^xistent,  that  they  were  botii  duly  exectited,  and 
that  the  Pkdntitf  is  eiititled  to  the  two  Jointures.  It  i^a^ 
decided  in  Aekt  v.  JLohf  Burringtoh  (a)  that  a  Power 
t^amiot  be  constructively  revoked,  but  must  be  expressly ' 
namedi  ih  order  to  make  the  revocation  valid.  But 
whether  this  Power  was  of  was  not  revoked  does  not 
much  affect  the  Case  of  the  Plaintiff;  for  if  there  wa^ 
not  a  double  Power  to  Jointure  over  one  of  the  estates, 
there  must  have  been  one  Power  dver  eiaich  of  the  two 
estates.  In  tbe  Deed  of  Ifovember  1805,  whibh  ex- 
tended only  to  the  WigaU  Estate,  Attwood  Wigsell 
T^kf  is  expressly  liamed  in  the  Power  to  Jointure ; 
aftd  it  is  ptun  that  there  Was  an  ititentioh  on  the  part 
^SuiMMk  Wigutt  to  confer  additionel  btoefits  on  him 
and  die  other  parties  claiming  under  her  Appointment. 
'tkti  fyittf  that  the  Power  to  ridse  Portions  for  younger 
Children^  which,  in  the  Deed  of  1^97  extends  only  to 
thesufikof  2y00o/.  is  increased  by  the  Deed  of  1865  to 
(d)  3  Bro.  C.  C.  274. 
Y4 
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1833.  3,000/.  shows  an  intention  to  extend  th^  Powers.  The 

Claim  of  the  Plaintiff,  though  not  consistent  with  the 
probable  intention  of  the  Parties,  is  clearly  consistent . 

Smith.         with  the  express  terms  of  the  Deed. 

Mr.  Bkkenteth,  for  tlie  Defendants:  — 

It  is  expressly  provided,  in  the  Powers  of  Jointuring, 
in  each  of  the  Deeds,  that  no  more  than  one  Jointure 
should  be  payable  out  of  the  Estate  at  one  time.  The  sole 
object  of  the  Deed  of  1 805  was  to  revoke  the  Uses  limited 
in  the  Deed  of  1 797  to  the  Family  of  Mercer,  and  to  sub- 
slitute  new  Uses  in  favour  of  Mr.  Streatfield  and  his 
family.  It  must  be  admitted  that  the  Power  to  jointure 
in  the  Deed  of  1805,  extends  to  Attwood  Wigsell  I'tnflor, 
because  he  is  expressly  named  in  it.  But  as  to  him  it 
was  unnecessary,  as  he  was  then  invested  with  a  similar 
Power  under  the  Deed  of  1797^  The  Question  is  merely 
whether  the  Powers  are  cumulative ;  because  it  must 
be  admitted  that  the  Power  in  the  Deed  of  1797  was 
not  revoked.  The  insertion  of  the  Name  of  Attwood 
Wigsell  Taylor  in  the  Power  in  the  Deed  of  1805  was 
merely  an  unnecessary  repetition,  and  conferred  no 
new  Power. 

The  Vice-Chancellor  : — 

The  argument  of  the  Plaintiff  supposes,  that  as  to 
those  Persons  who  continued  to  take  under  the  first 
Settlement,  the  Conditions  and  Powers  of  the  second 
Settlement  were  meant  to  be  accumulative.  The  Con- 
dition to  take  the  Arms  and  Name«  the  Power  to  Lease, 
the  Powers  of  Sale  and  Exchange  by  the  Trustees, 
could  not  in  their  nature  be  accumulative.  No  addt* 
^ional  force  was  given  to  these  Powers  and  Conditions 
by  the  second  Se^lement;  and  the  Names  of  the  Per- 
sons taking  under  the  first  Settlement  could  only  be 


<<  This  Court  doth  declare,  that  the  Plaintiff  JuHom 
WigseU  is  entitled  only  to  the  Rent-charge,  or  sum  of 
400/.  a  year  secured  to  her  by  the  Indenture  in  the 
Pleadings  mentioned,  dated  the  ist  day  of  Nov.  1816; 
and  doth  order,  that  it  be  referred  to  Mr.  Courtenajf, 
one  of  the  Masters  of  this  Court,  to  take  an  account  of 
what  is  due  to  the  said  Plaintiff  Juliana  WigseU,  in 
respect  of  her  said  Rent-charge  or  sum  of  400/.  a  year. 
It  is  ordered,  that  what  the  said  Master,  on  taking  the 
said  account,  shall  find  due  to  the  said  Plaintiff  Jiu/uifia 
WigseU,  be  paid  to  her  by  the  said  Defendant  Richard 
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there  introduced  into  the  second  Settlement  for  the         1893. 

t s 

purpose  of  manifesting  the  intention  of  the  Settlor,  that 

these  Conditions,  Powers,  and  Provisoes,  should  equally 

affect  all  Persons  who  took  by  the  first  or  second        Smitb. 

Settlement. 

The  inference  is,  therefore,  that  the  Names  of  the 
Persons  taking  under  the  first  Settlement  were  intro- 
duced into  the  Power  of  jointuring  only  for  the  purpose 
of  manifesting  the  same  intention  of  the  Settlor.  Ac- 
cording to  the  language  of  this  Power  of  jointuring  in 
the  second  Settlement,  it  is  to  be  exercised  by  Attwood 
WigseU  Taylor,  when  he  should  be  in  Possession  under 
the  second  Settlement.  But  he  took  nothing  by  the 
second  Settlement,  and  never  could  be  in  Possession 
under  it ;  and  the  inaccuracy  of  this  language  strongly 
manifests  that  the  Settlor  had  only  one  common  inten- 
tion, as  applied  to  the  objects  of  both  Settlements. 

Declare,  therefore,  that  Attwood  WigseU  Taylor  had 
no  Power  of  jointuring  under  the  second  Settlement. 


3*8 
i8a3. 

WtGSELL 

^  Smith, 
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Smith  (the  Trustee);  afid  for  better  ti^ng  the  md 
accounts)  &c.  Atid  this  Couit  doUi  not  think  fit  lo 
give  any  Costa*  on  either  side ;  and  any  of  the  PaitieB 
aie  to  be  at  liberty  to  apply  to  this  Court,"  &c 

Reg.  Lib.  B.  1822,  fol.  604,  b. 


1823.  FORD  V.  RAWLINS. 

iith&aistFeb. 
•  9th  April.       The  question  in  this  Cause  was,  whether  those  Chil- 
dren of  the  Testator  who  died  Infants  took  vested 


WUl. 
Construction. 

Testator  be- 
queathed to  bis 
Wife  the  use  of 
his  Furniture, 
&c.  which  he 
desired  to  be  dis* 
tributed  among 
his  Children 
when  the  young- 
est attained  21, 
at  her  and  his 
Executors'  dis- 
cretion; such 
part  to  be  re- 
served for  her 
use  as  might  be 
thought  reason- 
able, and  at  her 
Death  to  be  dis* 
tributed  as  above 
directed. — ^Held, 
that  those  Chil- 
dren who  died 
before  the 
yottngest  at- 
tained 31,  did 
not  take  vested 
nterests. 


Interests  under  the  following  Clause  in  his  Will: 

"  I  further  leave  to  the  use  of  my  said  dear  Wife, 
my  furniture,  plate,  jewels,  books  and  pictures,  which 
I  desire  may  be  distributed  amongst  our  Children  on 
the  youngest  attaining  twenty-one  years,  at  her  and  my 
Executors'  discretion;  such  part  being  nevertheless  re- 
served for  her  use  as  may  be  thought  convenient ;  and, 
at  her  death  to  be  distributed  as  above  directed." 

The  Testator  left  a  Widow  and  six  Children ;  three 
of  whom  died  Infants,  and  the  other  three  attained  the 
age  of  twenty-one. 

Mr.  Home,  and  Mr.  Combe,  for  the  Children  who 
attained  twenty-one : — 

I.  It  is  decided,  that  a  Legacy  to  a  particular  class 
of  persons,  at  a  particular  time,  vests  exclusively  in  those 
persons  who  consitute  the  class  at  the  time  fixed  by 
the  Win.    Godfrey  v.  Dai;ts  (a).    In  the  present  Case 

(«)  6  Ves.  43. 
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there  wiui  a  direction  to  distribute  certain  Articlea         i^^3* 
among  a  certain  class  of  Persons,  at  a  certain  Time; 
therefore  those  who  died  before  that  time  arrived  nnist 
be  held  to  take  no  Interest.  IUwlivs. 


II.  This  is  not  within  that  class  of  Cases  where  the 
Legacy  is  given  to  one  for  Life,  with  Remainder  to  the 
Children ;  and  where  it  might  therefore  be  considered 
that  the  Gift  to  the  Children  was  postponed  merely  for 
the  purpose  of  giving  a  life  Interest  to  the  Wife.  The 
Wife  here  takes  a  qualified  Interest/ determinable  when 
the  youngest  Child  attains  twenty-one.  Batsfard  v. 
Kebbellib);  Hughes  y.  Hughes {e)i  Crone  y.OdddUd). 

III.  The  nature  of  the  Property  in  tliis  Case  makes 
no  difference. 

Mr.  Bell,  and  Mr.  Munro,  for  the  Representatives 
'  of  the  Children,  who  died  before  the  youngest 
attained  the  age  of  twenty-one. 

The  Testator  clearly  intended  to  postpone,  not  the 
period  of  vesting,  but  merely  the  period  of  the  enjoy-» 
ment  of  the  Property,  thinking  it  the  most  beneficial 
aiiangement  for  them,  and  fixing  that  period,  until  the 
arrival  of  which  it  was  probable  the  Children  would 
continue  to  reside  with  their  Mother.  Ila  eou}d  not 
have  any  intention  of  deferring  the  vesting  of  the  GKft 
to  the  Children  with  any  view  to  their  age.  Batsford 
V.  Kebbdlf  Hughes  v.  Hughes^  and  the  other  Cases  cited 
on  the  other  side,  are  Cases  in  which  the  Oift  was  in 
such  express  words  as  prevented  the  vesting  till  the 
period  fixed  for  that  purpose.  It  has  been  decided 
that  a  Legacy  to  a  class  of  Children,  though  payable 

(6)  3  ¥68.363.      (0  14  Ves.  256.      (d)  1  B.  &  B.  449- 
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1823.  at  a  future  period,  does  not  postpone  the  Vesting  till 

that  period.   Devisme  v.  Mello  (e),  Ellison  v.  Airey  (/), 
Hanson  v  Graham  (g). 


FOBD 

Rawlins. 


Mr.  Hayter,  for  the  Executors. 

The  Vice-Chancellor: — 

There  is  here'  no  direct  Gift  to  the  Children,  but  a 
Power  to  the  Widow  and  Executors  to  distributie 
amongst  the  Children,  at  their  discretion,  certain  spe- 
cific Articles  when  the  youngest  attains  twenty-one. 
Of  necessity,  this  means  when  the  youngest  who  lives 
to  twenty-one  attains  that  age  ;  and  the  discretion  which 
is  given  to  the  Widow  and  Executors  must  be  meant 
to  be  applied  to  the  circumstances  of  the  Children  at 
the  period  of  division,  and  can  have  no  relation  to  the 
Children  who  died  in  their  infancy. 

It  makes  no  difference  that  the  Widow  is  to  have  the 
interim  use  of  this  Property,  or  the  use  of  a  Part  of  it 
for  her  life,  after  the  youngest  Child  does  attain  twenty- 
one,  if  she  happens  to  be  then  living.  Declare  that 
the  three  Children  who  died  under  twenty-one  did  not 
take  vested  Interests. 

(c)  1  Bro.C.  C.  568.  (/)  I  Ves.  sen.  111. 

(g)  6  Ves.  339. 
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PRAED  V.  HULL.  1843. 

I2th'&  19th  Feb. 

IN  this  Case  the  Bill  was  filed  by  Mortgagees  against  the  Practice. 

Mortgagor,  and  also  against  a  subsequent  Mortgagee;  Decree. 

and  it  prayed  that  the  mortgaged  Estate  might  be  sold  Defendant 

to  satisfy  the  Claim  of  the  Plaintiffs.    Tlie  subsequent  submitting  to 

Mortgage  contained  a  Power  to  sell  the  Estate.  ~       '  '^®  !*^1  ^^^ 
— 2L2 _  -      -      ^         .  as  the  PlainUff, 

according  to  the 
The  Court  was  now  moved  on  behalf  of  the  De-  ^^^  ^^^  bv 
fendant,  the  Mortgagor,  for  a  reference  to  the  Master,  be^entitled^  at^ 
to  take  an  account  of  what  was  due  to  the  Plaintiff,  and  the  hearing, 
the  subsequent  Mortgagee,  for  Principal  and  Interest,  JJT^afi^Jl^® 
and  Costs,  and  that  upon  Payment  within  six  months  proceedings  in 
after  the  Report  they  might  re-convey ;  and  that  all  ^^  Cause. 
Proceedings  might  be  stayed  in  the  mean  time.  Thritet 

7  Geo.  2,  c.  ao, 
Mr.   Wakefield,  in  support  of  the  Motion,  insisted  a^t^Fo^^l^sui-e, 
that  the  Mortgagor  was  entitled  to  sucn  an  Order  m  power  to  Courts 
this  Case  as  in  the  common  Case  of  Foreclosure.  ^^  Equity. 

Mr.  Home,  for  the  Plaintiff,  refused  to  consent  to 
the  Motion,  and  insisted  that  such  an  Order  could  not 
be  made  witliout  his  Consent. 

The  ViCE-CuANCBLLOR  : — 

The  Act  7  Geo.  2,  c  20,  gives  authority  to  Courts 
of  Equity,  in  a  Suit  for  Foreclosure*  to  stay  the  Pro- 
ceedings in  any  stage  of  the  Cause,  upon  the  Defendant 
submitting  to  the  same  Decree,  as  the  Plaintiff  would, 
according  to  the  Case  made  by  the  Bill,  be  entitled  to 
at  the  hearing  of  the  Cause.  It  has  frequently  been 
stated  by  Judges  of  the  highest  authority  that  Courts  of 
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1823.  Equity  did  not  require  the  aid  of  the  Legislature  in 

' '^ '  that  respect,  and  that  the  real  purpose  of  the  Statute 

Praed  ^jyj  ^  giyg  ^  jjg^  Jurisdiction  in  the  case  of  Mortgages 

Hull.  to  Courts  of  Law,  and  that  the  section  as  to  Courts 

of  Equity,  was  merely  incidental  and  unnecessary.  The 

7  Geo*  «  c.ao  P^*®^*  ^^  being  for  Sale,  and  not  for  Foreclosure  of 

gave  no  new  the  mortgaged  Estate,  is  not  within  the  Statute ;  but 

c"^' te^l^E  ^      '  ^^^  ^^^P*  *^®  opinion  of  the  former  Judges,  to  whom 
^  I  refer,  and  consider  that  Courts  of  Equity  have  inhe- 

rent Jurisdiction  to  stay  the  Proceedings  in  any  Cause, 
and  in  any  stage  of  the  Cause,  whenever  the  Defend- 
ant will  at  once  submit  to  a  Decree  establishing  the 
ftdl  Demand  made  by  the  Bill,  and  the  whole  Relief 
prayed  in  respect  of  that  Demand,  with  Costs. 

The  present  Motion  is,  however^  misconceived.  It 
submits,  indeed,  to  the  whole  demand  made  by  the 
Plaintiflb,  but  not  to  the  whole  relief  prayed  by  the  Bill. 
In  the  first  place,  it  requires  that  all  proceedings  on 
the  part  of  the  Plaintiffs  should  be  stayed  until  the 
Accounts  of  the  Defendants  are  taken,  with  which  the 
Plaintiffs  have  no  concern;  and  then  it  provides  no 
remedy  if  the  Mortgagor  should  happen  not  to  pay  the 
Money  reported  due  at  the  end  of  the  six  months ;  and 
the  Plaintifis  may  then  have  to  re-commence  their  pro- 
ceedings. The  Plaintiffs  are  not  to  be  prejudiced  by 
such  an  Interlocutory  Order.  If  the  Defendant,  the 
Mortgagor,  and  his  Co-defendants,  the  subsequent 
Mortj^ees,  wffl  now  submit  to  the  same  decree  as  the 
Plamtifib,  according  to  the  Case  made  by  the  Bill  and 
theDecree  prayed,  would  be  entitled  to  at  the  hearing, 
vvith'Costs,  I  am  fully  [Spared  to  make  such  an  Order, 
and  I  can  now  make  no  other  Order. 
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IRVINE  V,  YOUNG.  1823. 

a5th  Februaiy. 

1  HIS  was  a  Bill  by  the  Assigoees  of  tiBaiiknipt  against 

his  Ca>psurtner  ia  an  Adventure.  Account    The  Bill  - — 

stated  that  three  yearo  before  the  Baakraptey  thb  De-  ^'^^^^^  ^^  " 

fendant  had  delivered  an  Acconni  to.  the  Biinknipit;  but  of  an  Accoant, 

the  Bill  treated  the  whole  matte»  as  still  vnsettled.  without  Evi- 

dence of  Acqui« 
escence,  does  nbt 
The  Deftndant^  by  his  Answer, .  stated,,  dial  the  afford  sufficient 

Aocouht  referred  to  by  the  BiH  had  nere*  been  ott^oted  [|^  of^^k^" 

to  before  the  Bankruptcy;  and  he  isBisted.tbatit.WQp  ment 

tberefofe  to  be  taken  as  a  settled  Aceotmt    But  he 

gave  no  Evidence  as  to  what  followed  the  delivery  of 

the  Account;  nor  did  it  in  any  manner  appear  in  the 

Cause,  other  than  by  the  Allegations  in  the  Answer. 

Mr.  Hart,  and  Mr.  Matthews,  for  the  Plaintiff. 

Mr.  Bell,  and  Mr.  CoUinson,  for  the  Defendant,  in- 
sisted, that  as  the  Plaintiff  had  not  disproved  the  Alle-> 
gaiion  in  the  Answer,  the  Court  must  consider  the 
Account  as  settled. 

The  Vice-Chancrlloe: — 

It  wss  as  incumbent  upon  the  Defend^oKk  to  support 
his  Ansiser  by  Evidence,  as:  it  would  haie  been  to  supn 
port  by  Evidence  «  Plea  of  a  settled  Account.  The 
ndced  fret  of  Ddlytey,  witfurak  Evidence  <iCjcontam|K>* 
raneous  or  subaequeni.  conduct,  affonds:  no  sufficient 
legal  presumption  that  the  Account  was  settled. 
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1823.  LEVI  V.  WARD. 

aSth  February, 

The  Bill  was  filed  on  the  i6tli  of  January  1 823.  On  the 

X  7th  of  Januaiy  the  Plaintiff  obtained,  upon  an  Affidavit, 

The  principle    stated  to  be  an  Affidavit  of  Merits/  the  Order,  that  Ser- 

of  Waver  ap-      yj^  ^f  n^^  Subpcena  upon  the  Attorney  at  Law  should 

phes  to  an  irre-    ,  .«      .ixxi»i.t-        1       j 

gular,  bat  not  to  "^  good  Service,  the  Defendant  being  abroad. 

an  erroneous, 
^  ^^*  The  Subpoena  was  served  on  the  22d  of  January ;  on 

the  87th  the  Attorney  entered  an  Appearance  for  the 
Defendant.  On  the  gth  of  February  the  Plaintiff  sued 
out  an  Attachment  for  want  of  an  Answer ;  and  on  the 
10th  of  February  obtained  the  conunon  Injunction  to 
stay  Proceedings  at  Law. 


On  the  15th  of  February  Notice  was  given  of  a  Mo- 
tion, on  the  part  of  the  Defendant,  to  discharge  the 
Order  for  the  Service  of  the  Subpcena  on  the  Attorney 
at  Law,  and  all  subsequent  Proceedings,  on  the  ground 
that  there  was  no  sufficient  Affidavit  of  Merits  to  justify 
that  Order. 

The  insufficiency  of  the  Affidavit  was  not  denied; 
but  Mr.  Parker,  for-  the  Plaintifis,  insisted,  that  the 
Defendant  came  too  late,  inasmuch  us  the  insufficiency 
of  the  Affidavit  was  apparent  on  the  Order  when  the 
Subpoena  was  served  on  the  23d  of  January ;  and  that 
by  his  appearance  and  subsequent  delay  he  had  led  the 
Ilaintiff  to  the  Expenses  of  the  Attachment  and  the 
Injunction.  Downes  v.  Witherington(a),  Fletcher  v. 
Wells^b). 

(a)  2  Taunt.  24a.  {b)  6  Taunt  91. 
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Mr.  Heald,  for  the  Defendant 

The  Vice-chancellor  : — 

If  this  had  been  a  question  of  Irregularity,  I  should 
have  been  of  opinion  that  the  Defendant,  by  his  subse- 
quent conduct,  had  waved  the  Irregularity ;  but  it  is, 
strictly,  not  an  irregular  but  an  erroneous  Order,  and 
the  principle  of  Waver  cannot  save  it. 

Order  made  without  Costs. 
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SIDDEN  V.  FORSTER. 

X  HE  Defendant  had  put  in  his  Examination  to  the 
usual  Interrogatories  in  the  Master^s  Office,  as  to  the 
Sums  received  by  him  on  account  of  certain  Real 
Estates,  of  which  he  was  a  Trustee.  Afterwards  the 
Plaintiff  discovered  that  the  Defendant  had  received 
various  Sums  which  were  not  mentioned  in  the  Exa- 
mination ;  upon  which  he  carried  in  a  special  state  of 
Facts  as  to  the  matters  so  discovered,  and  exhibited 
fresh  Interrogatories  for  the  Examination  of  the  De- 
fendant relative  thereto;  but  the  Master  refused  to 
receive  these  Interrogatories,  conceiving  he  had  no 
authority  so  to  do  without  an  Order  of  the  Court  to 
that  effect. 

Mr.  Bellf  for  the  Plaintiff,  now  moved,  that  the 
Master  might  be  ordered  to  receive  the  new  Interroga- 
tories. He  said  it  was  the  practice  of  the  Masters  to 
receive  Interrogatories  from  time  to  time ;  and  that, 

Vol.  L  Z 


iS«3- 
loth  March 

* >^        * 

Practice* 

If  after  a  De» 
fendant  has  put 
in  his  Examina* 
tion  to  the  usual 
Interrogatoneb 
before  the  Mas- 
ter, the  Plaintiff 
discovers  that 
the  Defendanl 
has  received 
Sums  not  men- 
tioned in  his 
Examination^ 
the  Master  is  at 
liberty  to  receive 
a  new  state  of 
Facts,  and  fur« 
ther  Interroga- 
tories found^ 
upon  them,  with- 
out the  Order  of 
the  Court. 
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after  a  Defendant  had  been  examined  npon  the  usual 
Interrogatories,  the  Plaintiff  was  at  liberty  to  carry 
in  a  special  state  of  Facts^  and  to  eichibit  Interroga- 
tories for  the  Examination  of  the  Defendant  as  to  its 
contents. 


Mr.  Wyatt,  contra: — 

If  Interrogatories  are  allowed  to  be  exhibited  from 
time  to  time  the  Defendant  will  be  put  to  great  trouble 
and  expense.    There  must  be  some  limit  to  the  indul 
gence  thus  given  to  the  Plaintiff. 


The  Vice-chancellor  considered  that  the  Order  of  the 
Court  was  not  necessary  to  enable  the  'Master  to  receive 
these  Interrogatories ;  and  that  he  had  full  authority, 
under  the  general  direction  in  the  Decree,  to  examine 
a  Party  from  time  to  time,  as  the  justice  of  the  case 
should  require. 
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HOPKINS  V.  TOWLE-  ^3^^ 

11th  March,  and 
Hannah  Lambe  by  her  WUl  devised  to  J.  RiUagar     ^>7th  April. 
and  TTiamas  Towkf  and  their  Heirs,  a  freehold  Messuage  »r->. 

at  WaUhamstow  in  Essex,  upon  Trust  to  pay  the  Rents     Construction. 

and  Profits  to  her  Daughter  Hannah  Killingsley,  the  : 

Wife  of  Robert  H.  KilUngsley,  during  the  joint  Lives  of  queathed  one 
her  and  her  Husband,  for  her  separate  use ;  but  in  case  moiety  of  the 
she  should  survive  her  Husband,  then  in  Trust  to  permit  p^nal^Estate 
her  to  receive  the  Rents  and  Profits  for  her  natural  life;  to  her  Daughter 
and,  aaer  her  decease,  the  Testatrix  gave  the  Messu^e  ^^^^' J|^'  ^®' 
unto  the  Children  which  her  Daughter  should  have  during  the  joint 
living  at  the  time  of  her  decease,  equally  to  be  divided  li^es  of  her  and 
between  them»  share  and  share  alike,  as  Tenants  in  ^^^  ^^  ^^^^  ^^^^ 
common,  and  to  the  several  and  respective  Heirs  of  vived,  to  her 

their  bodies  2  and  in  default  of  all  such  Issue,  then  she  *^|"^*y  5  »[ 

'  '  not,  to  her  Chil- 

gave  the  same  unto  her  Daughter  Mary  Cooper,  the  Wife  dren  who  should 

of  JR.  H.  Cooper,  and  to  the  Heirs  of  her  body ;  and,  in  ^J'^"  **  •  ^^ 

default  of  all  such  Issue,  then  she  gave  the  same  to  her  ^^  ^^^^^  moiety 

own  right  Heirs :  also  she  gave  to  her  Daughter,  Mary  for  the  benefit  of 

Cooper,  1,000/.  to  be  paid  to  her  within  three  months  j^^rv  and  her 

next  afl;er  the  Testatrix's  decease,  to  make  her  equal  Children ;  with  a 

with  H.  Killingsley  for  the  House  at  Wakhamtow ;  and  B«q"?9*  ov^f » i^ 
u  ^     »   rrV^  »        I        V  ^     %/r        she  died  without 

she  gave  to  Jc.  H.  Cooper  5001. ;  also  she  gave  to  Mary  children,  to 

Cooper  her  fireehold  Messuage  at  Brentwood,  to  hold  Hannah  and  her 

the  same  to  her  and  the  Heirs  of  her  body ;  and  in  de-  Si?^I!°' '" J"^® 

J  '  manner  as  the 

fault  of  such  Issue  she  gave  the  same  to  Fullagar  and  first  moiety. 

Tawle,  and  their  Heirs,  upon  Trust  to  receive  the  Rents  ^J  l^'^^wLi 

and  Profits  thereof,  and  to  pay  the  same  to  Hannah  the  whole  Resi- 

KUKngdeu,  during  the  joint  Lives  of  her  and  her  Hus-  <l"e,  if  both  her 
^    ^  &        J  Daughters  died 

without  leaving  a  Child  who  should  attain  21,  to  A,  Both  the 
Daughters  died  without  Issue,  but  Hannah  survived  her  Husband: 
held,  nevertheless,  that  A,  was  entitled  to  the  Residue. 

Z   2 
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band,  for  her  separate  use ;  but  in  case  H.  Killvngilty 
should  survive  her  Husband^  then  in  Trust  to  permit 
her  to  receive  the  Rents  and  Profits  for  her  natural  Life, 
andy  after  her  decease^  she  gave  the  last-mentioned 
Messuage  unto  the  Children  which  H.Killingsley  should 
have  living  at  her  decease,  equally  to  be  divided  be- 
tween them  as  Tenants  in  common,  and  to  the  several 
and  respective  Heirs  of  their  bodies ;  and,  in  default  of 
such  Issue,  the  Testatrix  gave  the  same  to  her  own 
right  Heirs.     And  she  gave  to  her  said  two  Daughters 
all  her  Plate,  Household  Goods,  China,  Linen,  wearing 
Apparel  and  Furniture,  to  be  equally  divided  between 
them.    And  she   gave  to  Fullagar  and  Towk  thirty 
Guineas  a-piece  for  their  trouble,  and  also  50/.  to  be 
distributed  by  them  amongst  poor  dissenting  Ministers' 
Widows.    All  the  Rest,  Residue,  and  Remainder  of  her 
Estate  whatsoever  and  wheresoever,  subject  to  the  pay- 
ment of  all  just  Debts,  Legacies  and  Funeral  Expenses, 
she  gave  to  Fullagar  and  Towle,  their  Executors  and 
Administrators,  upon  Trust,  to  place  out  or  continue  the 
same  at  Interest,  upon  Government  or  real  Seourities, 
and  to  pay  the  Dividends,  Interest  and  Produce  of  one 
moiety  thereof,  to  Hannah  Killingsley,  during  the  joint 
Lives  of  her  and  her  Husband,  for  her  separate  use; 
«<z/iJ  in  case  she  should  survive  her  Husband,  then  tqnm 
Trust,  to  stand  possessed  of  one  moiety  of  the  Residue 
for  the  use  and  benefit  of  her  Daughter  Hannah ;  but  in 
case  she  should  not  happen  to  survive  her  H^isband, 
then,  immediately  after  her  decease,  in  Trust,  to  pay 
tliat  moiety  unto  her  Children,  and  to  such  one  or  more 
of  them  as  she  should  by  her  Will  appoint;  and  in 
default  of  such  Appointment  unto  all  her  Children 
living  at  her  decease,  equally  to  be  divided  between 
them,  and  to  be  paid  to  them  as  they  severally  attained 
the  age  of  twenty-one  years :  Provided,  that  if  Hannah 
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should  not  have  any  ChHd  living  at  her  decease^  or 
having  a  Child  or  Children  then  living,  such  Child,  or 
all  such  Children,  should  die  under  the  age  of  twenty- 
one  years^  then  in  Trust,  to  stand  possessed  of  that 
moiety  to  and  for  the  use  and  benefit  of  her  other 
Daughter  Mary  Cooper^  and  her  Child  or  Children,  in 
the  same  manner  as  was  thereinafter  directed  touching 
the  other  moiety  of  her  Estate*  And  as  to  the  other 
moiety  of  her  Estate  so  to  be  placed  out  and  continued 
at  interest^  upon  Trust,  that  FuUagar  and  Tawle  should 
pay  the  Interest,.  Dividends  and  Produce  thereof/ to 
Mmy  Cooper,  during^  the.  joint  lives  of  her  and  her 
Husband,  for  her  separate  use ;  and,  after  her  decease, 
then  in  Trust  to  pay  and  apply  the  last-mentioned 
moiety  unto  ^  her  Child  of^  Children,  of  to  such  one  or 
more  of  them  as  she  should  by  Will  appoint,  and  in 
default  of  Appointment,  unto  and  amongst  all  her  Chil- 
dren living  at  her  decease,  in  the  same  manner  as  was 
thereinbefore  declared  concerning  the  first  moiety: 
Provided,  that  if  Mary  Cooper  should  not  have  any 
Child. living  at  her  decease,  or  having  a  Child  or  Cbil-* 
dren  then  living,  such  Child,  or  all  such  Children,  should 
die  under  the  age  of  twenty-one  years,  then  in  Trust,  to 
stand  possessed  of  the  last-mentioned  moiety  for  the 
use  and  benefit  of  Hannah  Killingsley,  and  her  Child 
and  Children,  in  the  same  manner  as  was  thereinbefore- 
directed  touching  the  first-mentioned  moiety  of  the 
Residue  of  her  Estate ;  provided,  that  in  case  H:  KU- 
Ungsley^tihoviid  die  in  the  life-time  of  her  Husband,  and' 
should  not  have  any  Child  living  at  her  death,  or  leavings 
a  Child  or  Children  then  living,  sueh  Child,  or  all  sucb 
Children,  should  die  under  the  age  of  twenty-one  years, 
then  in  Trust,  to  stand  possessed  of  the  second-men- 
tioned moiety,  for  the  Executors  or  Administrators 
of  Hannah  Killingsley ;  provided,  that  in.  case  Mary 
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Cooper  should  not  have  any  Child  living  at  her  deaib, 
or  having  a  Child  or  Children  then  living,  such  Child, 
or  all  8ueh  Children,  should  die  under  the  age  of 
twenty-one  years,  then  she  directed  Fullagar  and  Towk 
to  stand  possessed  of  the  moiety  of  the  Residue  of  her 
Ei^tate  so  as  aforesaid  given  over  to  Mary  Cooper  and 
her  Children,  upon  the  event  of  her  Sister  dying  in  the 
life-time  of  her  Husband,  and  leaving  no  Child,  or  of  her 
Child  or  Children  dying  under  twenty-one,  in  Trust  for 
the  Executors  or  Administrators  pf  Mary  Cooper^  And 
she  appointed  Fullagar  and  Towle  Executors  of  her 

wm. 


The  Testatrix,  by  a  Codicil,  revoked  the  devise  in 
her  Will  of  the  Messus^e  at  Walthamstow  after  the 
decease  of  her  Paughter  Hannah  KiUingsUy  without 
Issue,  unto  her  Daughter  Mary  Cooiper^  and  the  Heirs 
of  her  body ;  and  she  also  revoked  the  Devise  thereof 
to  her  own  right  Heirs ;  and  she  thereby  gave,  after  the 
decease  of  Hannah  Killingsley  without  Issue,  that  Mes* 
suage  to  the  Trustees,  upon  Trust,  to  pay  the  Rents  and 
Profits  thereof  to  Mary  Cooper  for  her  separate  use, 
during  the  jointXives  of  herself  and  her  Husband ;  but 
in  case  she  should  survive  her  Husband,  then  in  Trust,  to 
permit  her  to  receive  the  Rents  and  Profits  thereof  for 
her  Life.  And  after  her  decease  the  Testatrix  gave 
that  Messuage  to  her  Children  living  at  her  decease,  as 
Tenants  in  Common  in  Tall,  with  Remainder  to  all  the 
Children  of  her  two  late  Brothers,  5.  Steare,  and  WilUan$ 
Steare,  who  should  be  then. living,  as  Tenants  in  com- 
mon in  Fee.  And  the  Testatrix  also  revoked  the 
Requests  of  1,000/.  to  Mary  Cooper,  and  of  500/.  to 
R>  H.^Cooper;  and,  in  lieu  thereof,  she  gave  to  the 
Trustees  1,500/.  upon  Trust,  within  three  months  after 
her  decease,  to  place  it  out  at  Interest  in  the  Funds, 
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and  to  pay  the  Dividends  thereof  to  Mary  Cooper  during  1883. 

the  joint  lives  of  her  and  her  Husband,  in  such  and 
the  like  manner  as  one  moiety  or  half  part  of  her  Estate 
was  By  her  WiU  directed  to  be  placed  out  at  Interest 
fcfi  the  separate  use  of  Mary  Cooper  and  her  Children^ 
in  such  manner  as  was  in  her  Will  for  that  purpose 
mentioned.  And  in  case  Mary  Cooper  should  not  have 
any  Child  or  Children  living  at  her  decease,  or  having 
a  Child  or  Children  then  living,  they  should  all  die 
under  the  age  of  twenty-one  years,  then  she  directed 
the  Trustees  to  stand  possessed  of  the  1,500/.  in  Trust 
for  Hannah  KilUngsky,  and  her  Child  and  Children,  in 
the  same  manner  as  in  her  Will  was  directed  touching 
the  first-mentioned  moiety  of  the  Residue  of  her  Estate 
therein  given  and  bequeathed  to  the  Trustees  for  the 
separate  use  of  Hannah  KiUingsky,  and  her  Children : 
£11^  tn  case  both  her  Daughters  should  die  wUhoat 
leawng  any  Child  or  Children  living  at  the  time  of  their 
respective  deaths,  or  hoeing  such  they  should  all  die  under 
the  age  of  twenty^one  years^  then  she  directed  the 
Trustees  to  stand  possessed  of  the  1,500/.  together 
with  aU  the  Residue  of  her  Personal  Estate  by  her  Will 
given  to  them  in  Trust  for  the  separate  use  of  her  two 
Daughters  and  their  Children,  as  therein  is  mentioned,. 
in  Trust  for  all  the  Children  of  her  two  Brothers,  .5. 
Steare,  end  WUUam  Steare,  as  should  be  then  livings 
equally  to  be  divided  between  them.  Share  and  Share 
dike.  And  the  Testatrix  also  revoked  the  Devise  of  the 
Messuage  at  Brentwood  to  Mary  Cooper,  and  to  the 
Heirs  of  her  Body.  And  in  default  of  such  Issue  of 
Hannah  KilUngsl^,  she  likewise  revoked  the  Devise 
thereof  to  her  own  right  Heirs ;  and  she  thereby  gave 
•that  Messuage  to  the  Trustees,  upon  Trust,  to  pay  the 
Rentfr  and  Profits  thereof  to  Mary  Cooper,  for  her  sepa- 
rate use,  during  the  joint  lives  of  her  and  her  Husband* 
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'       ^     permit  her  to  receive  the  Rents  and  Profits  thereof  for 

Hopkins       y^^^  j^j^^.  ^^^  ^^^^  j^^^,  decease,  she  gave  that  Mes- 

TowLE.  suage  to  the  Children  of  Mary  Cooper  living  at  her 
decease,  as  Tenants  In  common  in  Tail,  with  Remainder 
to  the  Trustees  in  Fee,  in  Trust,  for  the  proper  use  of 
Hannah  iLillingsley,  and  her  Issue,  in  the  like  manner 
as  the  same  was  given  to  her  and  them  by  the  Will, 
And  in  default  of  such  Issue,  then  she  gave  the  same 
unto  the_Children  of  her  Brothers,  S.  Sttartt  and  WiU 
Ham  Sieare,  as  should  be  then  living,  as  Tenants  in 
common  in  Fee. 

Mrs.  Cooper  died  without  Issue,  in  Mrs.  KiUingdey's 
life-time;  the  latter  survived  her  Husband,  and  also 
died  without  Issue.  The  Plaintiffs  were  the  only  Chil- 
dren of  S.  Steare,  and  William  Steare. 

They  insisted,  by  their  Bill,  that,  in  the  events  that 
•  had  happened,  the  Funds  in  which  the  Testatrix's  Re- 
siduary Estate  was  invested  had  come  to,  and  did  then 
of  right  belong  to,  the  Plaintiffs;  and  they  prayed, 
that  it  might  be  declared  that  they  were  entitled,  upon 
the  true  construction  of  the  Will  and  Codicil,  to  those 
Funds  in  equal  moieties ;  and  that  the  Trustees  might 
be  decreed  to  transfer  the  same  accordingly,  and  to 
account  for  and  pay  to  the  Plaintiffs  the  Dividends 
arisen  thereon  since  Mrs.  Killifigsley*B  death. 

The  Defendants,  who  were  Legatees  of  certain  parte 
of  the  Funds  under  Mrs.  KilUngsley's  Will,  by  their 
Answer,  submitted  to  the  Court  whether,  according  to 
the  true  construction  of  Mrs.  Lambe'a  Will  and  Codicil^ 
Mrs.  Killing$ley  having  survived  her  Husband,  and 
Mrs.  Cooper  having  died  without  Issue,  Mrs.  KilUngsley 
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did  not  become  absolutely  entitled  to  the  Funds ;  and  xSqx 

whether  the  same,  together  with  all  the  Dividends  ac- 

cmed  thereon  since  Mrs.  Killingsky'^  death,  ought  not  Hopkins 

to  be  transferred  and  applied  pursuant  to  her  WilU  Towle. 

Mr.  Sugdefiy  and  Mr.  Pq>ys,  for  the  Plainti£fs  :— 
By  the  Will,  one  moiety  of  the  Residue  is  given  to 
Hannah  JiCi7/titgj/ey  absolutely,  in  case  she  survives  her 
Husband  y  and  the  question  is,  whether  the  Codicil  cuts 
down  that  absolute  Bequest^  and  gives  to  the  Plaintiffs 
the  whole  Residue,  in  the  event  of  the  Testatrix's  two 
Daughters  dying  without  having  any  Child  who  should 
attain  the  age  of  twenty-one  years,  whether  Hannah  did 
or  did  not  survive  her  Husband  ?  The  Will  is  not  accu- 
rate ;  because  it  gives  one  moiety  to  Mrs.  Cooper  during 
the  joint  Lives  of  her  and  her  Husband  only,  and  then 
gives  it  over  on  Mrs.  Cooper*a  decease.  The  words  of  the 
Codicil  upon  which  this  question  arises  are,  ''  but  in 
case  both  my  said  Daughters  shall  happen  to  die  without 
having  any  Child  or  Children  living  at  the  time  of  their 
respective  deaths,  or  having  such,  they  shall  all  happen 
to  die  under  the  age  of  twenty-one  years,  then  I  do 
hereby  order  and  direct,''  &c.  Now,  though  there  is  no 
express  revocation  of  the  g^ft  of  a  moiety  to'  each 
Daughter  absolutely,  yet  the  effect  of  this  clause  is  to 
revoke  those  Bequests.    Doran  v.  Ross  (a). 

Mr.  Bell,  and  Mr.  Home,  for  the  Defendants :  — 

The  construction  of  the  Codicil  is  very  easy,  if  we  get 
at  the  true  construction  of  the  Will.  The  Proviso  which 
follows  the  bequest  of  the  first  moiety  of  the  Residue  ap- 
pears, primd  facie,  to  relate  to  the  whole  of  that  Bequest 

(a)  1  Ves.  57. 
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But^upon  further  consideration,  it  will  be  found  to  relate 
only  to  the  event  of  Mrs.  Killingsley  surviving  her 
Husband.  Th&  Testatrix,  throughout  the  whole  of  this 
WiU,  contemplates  two  events,  one  of  which  is  Han-^ 
fiah's  dying  in  the  life-time  of  her  Husband,  and  the  other 
of  her  surviving  him ;  and  if  she  survives,  she  always 
contemplates  her  taking  absolutely.  When  the  Testa- 
trix, in  her  Codicil,  directs^  that,  in  case  Mrs.  Cooper 
should  die  without  leaving  any  Child  who  should  attain 
Iwenty-one,  her  Trustees  should  stand  possessed  of  the 
1,600  /•  in  Trust  for  Mrs.  Killif^dey  and  her  Children,, 
in  the  same  manner  as  in  her  Will  was  directed  touching 
Ibe  firsiHnentioned  moiety  of  the  Residue  of  her  Estate; 
it  is  exactly  the  same  as  if  she  had  repeated  the  words; 
and  therefore  as  if  she  had  said :  *^  If  Mary  dies  without 
Issue,  I  give  the  1,50a/.  to  the  sepflurate  use  of  Hannah ;. 
and  if  she  dies  in  the  life^time  of  her  Husband,  then  to 
her  Children,  as  she  shall  appoint ;  and  if  she  survive 
her  Husband,  then  to  her  absolutely.^  Then  comes 
the  Clause  upcm  wUch  the  difficulty  arises.  Now  in 
that  Clause  there  is  no  Revocation  of  what  the  Testatrix 
had  before  given  to  HamuA,  which  clearly  shows  that 
she  was  not  contemplating  a  general  failure  of  Issue,, 
but  that  failure  of  Issue  upon  which  she  gave  ovar 
the  Property  she  had  bequeathed  to  Hofmah;  that 
is,  her  dying  without  Issue  in  the  life-time  of  her 
Husband. 


The  VicB-CaANdBLLOB : — 

The  words  of  the  Codicil,  taken  literally,  do,  in  the 
event  which  has  happened,  of  both  Daughters  having 
died  without  Children,  make  a  complete  disposition  of 
the  1,500/.  Legacy,  and  of  the  whole  Residuary  Estate, 
in  favour  of  the  Plaintiffs. 
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It  is,  however,  insisted,  on  the  part  of  the  Defend- 
ants, that  as  Hannah  KiUingdey  survived  her  Husband, 
and  would,  therefore,  if  there  had  been  no  Codicil, 
have  taken  the  whole  Residuary  Estate  absolutely, 
whether  she  had  Children  or  not,  the  Codicil  is  not  to 
be  understood  as  referring  to  that  event,  but  as  referring 
oidy  to  the  eveht  in  which  the  Will  had  made  a  Dispo- 
sition over  of  the  whole  Residuary  Estate,  in  the  event 
of  there  being  no  Child  of  either  Daughter,  namely,  in 
the  case  of  Hannah  dying  in  the  life-time  of  her  Hus- 
bud;  and  that  all  which  the  Codicil  intended  was  a 
substitution  for  that  gift. 
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I  have  entertained  great  doubt  upon  this  point ;  but, 
upon  the  whole,  I  think  I  should  disappoint  the  inten^ 
tion  of  this  Testatrix,  if  I  were  so  to  qualify  the  general 
sense  of  the  expressions  which  she  has  used.  There  are 
parts  of  the  Codicil  which  were  not  observed  upon  at 
the  Bar,  which  appear  to  me  to  afford  Evidence  of  the 
general  intentions  of  this  Testatrix. 

The  Testatrix  vras  seised  of  a  Freehold  Property  at 
Walihamstaw,  and  of  another  Freehold  Property  at 
Brentwood  \  and  both  are  so  devised  by  the  Will,  that 
in  the  event  of  Hannah  KilKngsley  having  no  Children, 
Mary  Cooper  would  take  the  absolute  Interest  in  Tail, 
with  a  Remainder  to  the  two  Daughters  in  Fee.  The 
Testatrix  also,  by  her  Will,  gives  1,000?.  absolutely  to 
Mary  Cooper,  and  500/.  absolutely  to  her  Husband.  All 
thereat  of  the  Testatrix's  Property,  with  the  exception  of 
very  triflbg  Legacies,  passes  by  the  Residuary  Gift  to  the 
two  Daughters  and  their  Children.  The  Will  takes  no 
notice  of  the  Children  of  the  Testatrix's  two  Brothers, 
the  Steares.  By  the  Codicil,  the  Devises  of  the  two 
Freehold  Properties  at  Walihamstow,  and  at  Brentwood, 
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are  revoked,  and  new  Deyises  are  made,  providing  for  Che 
Daughters  and  their  Children ;  but,  on  failure  of  their 
Children,  hmiting  these  Properties  to  the  Family  of  the 
Steares.  The  absolute  Gift  of  the  1,000/.  to  Maty^ 
Cooper,  and  of  500./.  to  her  Husband,  are  in  like  manner 
revoked ;  and  the  Clause  of  the  Codicil  upon  which  the 
question  arises  limits  a  Life  Interest  in  these  two  sums 
to  Mary  Cooper,  with  Remainder  to  her  Children,  with 
Remainder  to  her  Sister  Hannah  KUUngdey  and  her 
Children,  with  Remainder  over,  in  case  of  the  failure 
of  the  Children  of  both  Daughters,  to  the  Family  of  the 
Steares,  by  the  expressions  which  create  the  doubt. 
These  expressions  refer  to,  and,  in  the  event  of  the 
failure  of  the  Children  of  the  Daughters,  comprise  also,, 
the  whole  Residuary  Estate. 


The  purpose  of  the  Codicil  therefore  seems  to  be,  in 
case  of  the  failure  of  the  Daughters  and  their  Children, 
to  take  away  the  absolute  Interests  which,  by  the  Will, 
would  have  vested  in  the  Daughters,  and  to  subatitute 
the  Steares  as  the  general  objects  of  her  bounty.  And 
if  I  were  to  venture  to  qualify  the  literal  force  of  the 
expressions  iathe  Codicil,,  so  as  to  prevent  their  having 
that  effect  as  applied  to  the  1,500/.  and  the  Residuary 
Estate,  I  fear  that  1  should  not  advance,  but  disappoint, 
the  intention  of  the  Testatrix. 


Declare  that,  according  to  the  true  construction  pf 
the  Will  and  Codicil  of  Hannah  Lambe,  the  Testatrix 
in  the  Pleadings  named,,  the  Plaintiffs  are  entitled,  in 
equal  moieties,  to  the  sums  of  Bank  Annuities  in  the 
Pleadings  mentioned  to  be  standing  in  the  Names  of  the 
Trustees  of  her  WiU. 
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S5th  March,  and 
J  HE  Bill  was  filed  For  the  Redemption  of  Lands  in     ,' 7th  April. 
Herefordshire,  which  had  been  mortgaged  by  the  Plain-        v    't     f 
tiff's  Ancestors.    The   question    in   the  Cause  was:      Redemption. 

**  Whether  the  Equity  of  Redemption  was  barred  by  ""^ 

1     ^k    !•*•       «  Where  the 

length  of  time."  Purchaser  of  an 

Equity  of  Re- 
in 1761  MarHn  Hall,  being  seised  in  Fee  of  the  Es-  ^t^f^'^'i^^, 
.  1  .  «r.».        ^-r  ..    ^  the  legal  Estate 

tale  in  question,  mortgaged  it  to  fVilham  Hall,  for  a  conveyed  to  him 

term  of  one  thousand  years,  to  secure  go/,  and  Interest,  by  a  Deed,  dated 
In  1766,  one  Powell  paid  off  the  50/.  and  took  an  1 796^  in  which 
Assignment  of  the  Mortgage.  it  was  recited, 

that  the  Pur- 
chaser had  some 
By  Indentures  of  Lease  and  Release,  dated  the  igth  time  since  paid 

and  20th  of  January  1768,  and  made  between  Martin  to  the  Mortgagee 

Hall,  of  the  first  part;    William  Price,  and  Elizabeth  his  on  his  Mortgw^e 

Wife,  of  thesecond  part ;  Henry  Cotmore,  of  the  third  and  a  Bill  to 

part;  and  Waher  Ingram,  of  the  fourth  part;  Martin  ^n'^^^g JJ^  J}*^ 

Hall,  in  consideration  of  his  natural  love  and  affection  Januaiy  1816 : 

for  Elizabeth  Price,  his  Daughter,  and  for  tlie  purposes  i^®^'  ^^^^  ^« 
.-  iix,  ^  .  Recital  was  an 

after  mentioned,  conveyed  the  Lands  to  Cotmore  and  acknowledge- 

Ingram,  to  hold  to  Cotmore  for  sixty  years ;  and  after  ro^nt  of  the 

the  expiration  of  that  Term,  to  the  use  of  Ingram  in  Fee,  J^^hi^  y^ra 

in  Trust  for  Price  and  his  Wife,  and  their  Heirs,  subject  from  the  filing 

to  the  payment  of  the  Money  due  to  Powell.    The  of  the  Bill, 
o.  ^   ,  ^   .  .    ,-^      .         Husband  and 

Trusts  of  the  term  of  sixty  years  were  to  permit  Marttn  wife  being 

Hall  to  take  the  Rents  for  so  many  years  of  that  Term  jointly  entitled 
as  he  should  live,  and  then  to  stand  possessed  of  it  for  Redemption  in 

Price  and  his  Wife,  their  Heirs  and  Assigns,  and  to  Fee,  convey  it 

by  Deed,  with- 
out a  Fine,  to  the  Mortgagee.     The  Wife  survives ;  she  or  her  Heir 
may  redeem  at  any  time  within  so  years  from  the  Husband's  death. 
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attend  the  Inheritance.  Martin  Hall  covenanted  that 
the  Lands  were  free  from  Incumbrances,  except  the 
Mortgage. 

By  Indentures  of  Lease  and  Release,  dated  the  31st 
Januaiyi  and  ist  of  February  1768,  the  Release  being 
made  between  Price  and  his  Wife  of  the  first  part; 
Ingram  of  the  second  part ;  dmngsby  Brace  of  the  thir4 
part ;  and  one  Bernard  of  the  fourth  part ;  and  by  a  fine 
levied  by  Price  and  his  Wife^  they,  in  consideration  of 
30/.  to  them  paid  by  Brace^  conveyed  the  Lands  to 
Brace  in  Fee,  subject  to  a  proviso,  that  Brate  and  his 
Heirs  should,  on  re-payment  of  that  Sum,  with  Interest, 
on  the  ist  of  February  1769,  re-convey  the  Lands  to 
Price  and  his  Wife,  their  Heirs  and  Assigns,  or  to  such 
person  or  persons,  uses  or  purposes,  as  they  should  ap- 
point, or  should  stand  seised  thereof  for  the  use  of  Price 
and  his  Wife,  their  Heirs  and  Assigns. 


By  an  Indenture,  dated  the  18th  of  October  1768, 
made  between  Hall  of  the  first  part ;  Cotmore  of  the 
second  part;  Brace  of  the  third  part;  Price  and  his  Wife 
of  the  fourth  part;  and  John  Hughes  of  the  fifth  part, 
Cotmore,  by  Hall's  direction,  assigned  the  Lands  to 
Hughes  for  the  remainder  of  the  term  of  sixty  years ; 
and  Brace,  on  being  paid  his  Principal  and  Interest, 
conveyed  to  Hughes  in  Fee,  subject  to  a  Proviso,  thai 
on  payment  of  .21  /.  by  Hall  or  Cotmore,  or  their  Repre- 
sentatives, to  Hughes,  or  his  Executors,  on  the  16th  of 
October  then  next,  the  latter  should  re-assign  the  term 
of  sixty  years,  or  stand  possessed  thereof  upon  the 
Trusts  of  the  Indenture  of  the  20th  of  January  1768; 
and  that  if  Price,  or  his  Heirs,  should  pay  to  Hughes, 
on  the  same  day,  the  Money  paid  to  Brace,  then  Hughes 
should  stand  seised  of  the  Lands  to  the  use  of  Price  and 
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poses  expressed  in  the  Indentvre  of  the  20th  of  January 

1768. 


By  an  Indenture,  dated  the  17th  of  October  1768/ 
and  made  between  Powell  of  the  first  part ;  Hall^  and 
Price  and  his  Wife,  of  the  second  part;  and  Hughes  of 
the  third  part ;  Powell  and  Hall,  in  consideration  of  the 
Money  due  to  the  former  being  paid  to  him  by  Htighes, 
assigned  the  Lands  to  Hughes  for  the  remainder  of  the 
term  of  one  thoui^and  years,  subject  to  redemption,  on 
payment  by  Hall,  his  Heirs,  Executors,  and  Adminis^ 
trators,  to  Hughes,  or  his  Executors,  of  the  Principal 
and  Interest  on  the  16th  of  October  then  next* 

By  an  Indenture,  dated  the  ^d  March  1769,  and  made 
between  Hall,  and  Price  and  his  Wife,  of  the  one  part, 
and  Hughes  of  the  other  part,  in  consideration  of  the 
Sums  then  due  to  Hughes  from  Hedl  and  Price,  and  of 
a  further  Sum  then  advanced  by  Hughes  to  Price  and 
his  Wife,  making  in  all  162/.  Hall,  and  Price  and  his 
Wife,  released,  assigned,  and  confirmed  the  Lands  to 
Hughes,  his  Heirs,  Executors,  Administrators,  and 
Assigns,  not  only  for  the  term  of  one  thousand  years, 
but,  after  the  expiration  of  it,  for  ever;  subject  to  a 
proviso  for  Redemption  on  payment  by  Hall  and  Price, 
or  either  of  them,  or  their  Heirs,  to  Hughes,  his  Exe- 
cutors, See.  of  the  162/.  and  Interest,  on  the  2d  March 
then  following;  and  that  after  such  payment,  Hughes 
and  his  Heirs  should  stand  seised  of  the  Lands  in  Trust 
for  Hall,  for  so  many  years  of  the  Term  as  he  should 
live ;  and  after  his  Decease,  in  Trust  for  Price  and  his 
Wife,  and  their  Heirs,  and,  at  their  request,  to  re-convey 
the  Lands,  according  to  the  Uses  and  Trusts  of  the 
Indenture  of  the  20th  of  January  1 768. 
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By  Indentures  of  Lease  and  Release,  dated  the  5th 
and  6th  of  April  17749  the  Release  being  made  by  HiUl, 
and  Price  and  his  Wife,  of  the  one  part,  and  James 
Stephens  of  the  other  part,  in  consideration  of  15/.  paid 
by  Stephens  to  Hall  and  Price,  they,  together  with 
Elixabeih  Price,  conveyed  their  equity  of  Redemption 
to  Stephens  in  Fee.  These  Indentures  were  executed  by 
Price  and  his  Wife  only. 


James  Stephens  afterwards  died,  having  devised  all  his 
Real  Estates  to  Henry  Stephens  in  Fee,  and  appointed 
him  his  Executor. 

By  Indentures  of  Lease  and  Release,  dated  the  93d 
and  24th  of  August  1796,  the  Release  made  between 
Hughes,  of  the  first  part,  Henry  Stephens  of  the  second 
part,  and  Thomas  Copner  of  the  third  part,  after  reciting 
the  Indenture  of  the  3d  March  1769,  and  that  Henry 
Stephens  had  some  time  since  paid  Hughes  the  Principal 
and  Interest  due  on  his  Mortgage,  Hughes,  by  the  direction 
of  Henry  Stephens;  and  Henry  Stephens,  in  consideration 
of  305/.  paid  to  him  by  Copner,  conveyed  the  Lands  to 
Copner  in  Fee. 

William  Price  died  in  April  1797,  and  Elizabeth  Price 
in  May  1803,  leaving  the  Plaintiff  her  Heir  at  Law. 
Thomas  Copner  died  in  1812,  leaving  the  Defendant^ 
Priscilla  Copner,  his  Widow  and  Administratrix,  and 
the  other  Defendant,  Thomas  Copner,  his  Heir  at  Law. 
Hughes  had  never  been  in  possession  of  the  Estate.  But 
Price  remained  in  possession  until  some  time  in  August 
1796,  when  Thomas  Copner  forcibly  ejected  him. 


The  Bill  was  filed  on  the  29th  January  1816.     By 
the  Decree  made  on  the  hearing  of  the  Cause,  it  was 
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referred  to  the  Master  to  inquire  whether  the  Defendants, 
or  those  under  whom  they  claimed,  had  treated  the 
Premises  in  question  as  a  Mortgage  Title,  or  in  any 
manner  acknowledged  them  to  have  been  held  as  a  Mort- 
gage Title  at  any  time  within  twenty  years  before  the 
"^filing  of  the  Bill.  The  Master  having  reported  in  the 
affirmative,  the  Defendants  took  Exceptions  to  his 
fieport,  and  the  Cause  now  came  on  to  be  heard  upon 
those  Exceptions,  and  for  further  directions.. 

Mr.  BeU,  and  Mr.  Roupell,  for  the  Plaintiff:— 

We  contend  that  the  Assignment  by  Hughes  to 
Ccpner  was  an  acknowledgment  of  the  Mortgage  Title ; 
and  if  not,  that  the  right  of  Redemption  is  not  barred . 
because  during  Price's  life  the  Estate  was  irredeem- 
able. By  the  Conveyance  of  April  1774,  James  Stephens 
got  an  Estate  during  the  life  of  William  Price  com- 
pletely absolute.  For  though  Price  could  not  deprive 
his  Wife  of  her  Reversion,  yet  he  could  pass  the  Interest 
during  his  own  Life.  The  consequence  was  that  his 
Wife  never  «could  have  a  right  of  Entry  until  her 
Husband's  death. 
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This  is  not  the  case  of  a  married  Woman  being 
divested  of  her  right  to  an  Estate,  and  who  has  only  ten 
years  after  the  death  of  her  Husband  to  assert  her  right. 
But  here  Ccpner  got  a  perfect  Estate  during  the  Life  of 
.  Price,  and  would  have  had  the  power  of  disposing  of  it  if 
Price  had  survived  his  Wife.  When  this  Bill  was  filed 
it  would  have  been  competent  for  the  Plaintiff,  if  there 
had  been  no  outstanding  Term,  to  assert  his  right  by 
bringing  an  Ejectment.  Suppose  Henry  Stephens,  or 
Ccpti^r,  who  represents  him,  had  entered  into  possession 
of  the  Premises  in  1796,  then  Mrs.  Price  would  have 
•  Vol.  L  a  a 
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^^8fl3'  had  a  right,  upon  her  Husband's  deaths  to  bring  a^  BiH 
to  redeem  Hughe$'n  Mortgage.  Supposing  that  Prkt 
and  his  Wife  did  convey  the  Fee  Simple  to  Stqfkem  in 
CoPNEB.  1 774 ;  if  no  Mortgage  had  been  then  existing  Mrs.  Price 
would  have  had  twenty  years  after  the  death  of  her  Hua« 
band  m  1 797  to  bring  an  Ejectmehi.  Por  her  Hnsbaad 
had  given  a  good  Title  during  bis  life;  and  if  it  had 
not  been  for  Hughes's  Mortgage  it  would  haya  been 
competent  for  her  Son,  in  1816,  to  hare  brought  an 
Ejectment.  It  never  can  be  held,  that,  if  the  Tenant  for 
life  of  a  mortgaged  Estate  lives  for  twenty  years  after 
the  Mortgagee  has  been  in  possession,  the  Remainder- 
man will  be  barred  o^  his  right  to  cedieem.  An  soon  as 
a  person  who  has  got  a  legal  Title  gets  in  a  Mortgage 
he  is  considered  as  receiving  the  Rfints  in  dischaige  of 
the  Mortgage.  If  Hughei  had  taken  a  Cionveyance  frtai 
Price  he  would  have  had  a  right  to  hold  the  Estate,  and 
might  have  set  Mrs.  Price  at  defiance  during  Pridn 
life.  She  could  not  have  compelled  him  to  part  with 
the  legal  Estate  until  her  Husband's  death.  In  this 
Case  a  life  Interest  was  obtained  from  onfi  p«rBon>  and 
a  Mortgage  upon  the  same  Estate  from  aitother,  during 
the  Coverture :  was  not,  then,  Mrs.  Price  entitled  to 
redeem  when  her  Coverture  determined?  If  a  Tenant 
for  Life  takes  in  a  Mortgage,  can  he,  when  his  qualified 
Interest  ceases,  say  that  he  is  entitled  absolutely  to  the 
Estate? 

Mr.  Sugden,  and  Mr.  Knighif  for  the  Defendants  :-^ 
I.  That  which  is  relied  upon  by  the  Plaintiff  as  aa 
acknowledgment  of  the  Mortgage  Title  is  not  snth  an 
acknowledgment  as  a  Court  of  Equity  requires^  To 
say  that  the  getting  in  of  the  legal  Estate  is  an  acknow-* 
ledgment  of  the  Mortgage  Title,  is  to  violate  the^nsual 
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sense  of  words.  It  does  not  appear  that  the  Money  due  1823. 

on  the  Mortgage  was  paid  off  within  the  twenty  years; 

for  the  recitals  of  the  Deed  of  1796  state  that  Henry 

Stephens  had  some  time  since  paid  off  the  Principal  and        Copner. 

Interest  due  to  Hughes.    If  the  Mortgage  Money  was 

paid  off  a  very  few  months  only  before  the  date  of  that 

Deed,  we  should  stand  on  a  Title  where  the  Mortgage 

Money  was  paid  off  more*  than  twenty  years  before  the 

filing  of  the  Bill. 

II.  Here  the  Parties  who  seek  to  redeem  claim 
adversely  the  Equity  of  Redemption;  and  the  mere 
acknowledgment  of  a  Mortgage  is  not  sufficient  to  give 
a  right  of  Redemption  where  the  persons  who  claim 
subject  to  the  Mortgage  Title  claim  adversely  the 
Equity  of  Redemption. 

III.  Mrs.  Price  says,  that  because  she  and  her  Hus« 
band  were  jointly  seised  of  this  Estate/  twenty  years 
must  elapse  after  her  Husband's  decease,  before  she  is 
barfed  of  her^right  to  redeem.  From  what  was  said  in 
Blake  V.  Forster(a)y  and  in  the  second  branch  of  the 
Case  of  the  Marquis  qfCholmondeley  v.  Earl  of  Clinton  (b), 
there  can  be  no  Equity  of  Redemption  after  twenty 
years,  let  the  Estate  be  settled  as  it  may.  It  is  impos- 
sible to  treat  Mr.  Price  as  Tenant  for  life,  or  Mrs.  Price 
as  entitled  to  an  Estate  of  Inheritance  in  Remainder; 
for  the  Equity  of  Redemption  was  settled  on  them  in 
Entirety*  It  cannot  be  represented  as  constituted  of 
different  Estates :  it  is  one  entire  Fee  Simple ;  and  there- 
fore the  right  to  redeem  must  be  entire.  Mrs.  Price 
and  her  Husband  had  the  right ;  then  why  should  she 

(a)  In  the  House  of  Lords,  seas.  1823,  not  yet  reported. 
W  2  J.&W.  I- 
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1893.  not  exercise  it  ?  She  might  have  filed  a  Bill  to  redeem. 

"^      ^      Harrison  v.  HolHns(c), 
Price 

CoPNBB.  IV«  Supposing,  Eowever,  that  a  right  to  redeem  did 

exist  in  Mrs.  Price  at  her  Husband's  decease,  by  what 
rule  is  she  entitled  to  have  twenty  years  allowed  her 
after  her  Husband's  death  to  assert  that  right?  It  is 
impossible  that  she  can  have  more  than  ten  years :  for 
the  right^  to  redeem  Hughes  was  first  in  her  Husband; 
and  therefore  her  right  could  never  give  her  more  than 
ten^ears  from  the  death  of  her  Husband*  Belsh  y. 
Harvey  (d). 

If  the  right  to  redeem  is  considered  as  arising  out  of 
tlie  nature  of  the  Estate,  we  contend  that  the  Husband 
and  Wife  had  one  entire  joint  Estate,  and  but  one  right 
of  Redemption.  But  if  the  Court  should  be  of  opinion 
that  the  Wife's  right  did  not  accrue  to  her  until  her 
Husband's  death,  and  that  she  is  to  have  twenty  years 
to  assert  it  after  that  event,  then  we  submit  that  there 
has  been  no  acknowledgment  of  the  Mortgage  Title 
within  that  period ;  and  that,  at  all  events,  it  must  be 
sent  to  the  Master  to  inquire  when  the  Money  was  really 
paid  to  Hughes.    . 

The  Vice-Chancellor  ; — 

The  Possession  of  Stephens  was  not  a  Possession 
under  the  Mortgage.  Stephens  was  never  the  lAort* 
gagee.  He  professed  to  be  the  Purchaser  of  the  Equity 
of  Redemption,  subject  to  the  Mortgage,  and  was,  in 

(c)  Rolls,  24th  Feb.  1813 ;  cited  finom  a  MS.  Note,  in  the 
possession  of  Mr.  Shadwell. 

(d)  3  P.  W.  287,  in  Note  ;  and  Sug.  Vend.  &  Pur.  Appen- 
dix, 35. 
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jbct,  by  the  effect  of  the  Conveyance  of  1 774,  the  Owner 
of  that  Equity  of  Redemption  during  the  Life  of  Price ^ 
the  Father  of  the  Plaintiff,  and  would,  by  the  effect  of 
it,  have  been  the  absolute  Owner  of  that  Equity  of  Re- 
demption, if  PriUf  the  Father,  had  survived  the  Wife. 
PfiUf  the  Father,  could  make  no  Conveyance  of  the 
Joint  Fee  which  could  bind  his  Wife;  and  there  being 
no  Fine  levied  by  the  Plaintiff's  Mother  to  confinn  the 
Conveyance  of  1774,  her  execution  of  that  Conveyance 
by  Signature  was  a  mere  nullity ;  and,  upon  the  death 
of  Price^  the  Father,  in  1797,  the  Equity  of  Redemption 
in  the  Joint  Fee  survived  to  her.  By  the  Conveyance 
of  1796,  Copner  became  entitled  both  to  the  Mortgage^ 
and  to  the  Equity  of  Redemption,  as  far  as  Prke,  the 
Father,  could  transfer  it  And  if  Copner^s  Possession 
from  August  1796  be  to  be  referred  to  his  Mortgage 
Title  (which  may  be  doubtful)  still  it  is  a  Possession 
within  twenty  years  before  the  Bill  was  filed,  and  doea 
not  ezdnde  Redemption  by  the  Plaintiff. 
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The  Exceptions   to  the  Master^u  Report  must  be 
over-ruled. 


A  A  3 


Cause. 


35$  OASES  IN  CHANCERY. 

1823.  LYON  V.  MERCEBL. 

idth  April.      nn 
*^— V '     X  HE  PefendaiQts  in  this  Caoae  were  Tarbmkf  a  Lu- 

Aj]ter^  Decree  natic,  an^  M^rqsr,  tbe  Committee  of  bis  Person  and 

in  a  Suit,  in       ^tate.   After  tb^  Decree  ba4  been  ^^de,  Mercer  died; 

which  a  Lunatic  ,.,^,  ,.^i>.    * 

and  his  Com-      «pon  wbich  an  Order  was  msm  m  TarbucK^  Lupacy, 

mittee  were  De-  i^pointing  Pilkfpgton  to  be  tfee  CoAvnittee  of  Tarbud^a 

ConSttec  died,  Person  and  Estate  in  iUrcef'a  pUc^. 

and  a  new  one 

was  appointed.         Mr.  Cooper,  for  the  Plaintiff,  now  moved,  that  Pilk- 

Motion  thaTthe  •'^'^'^  name  might  be  substituted,  as  a  Defendant,  in 

new  Committee    Mercer^s  place ;  and  cited  Johnson  y.  Legar4  (fi\  adding, 

should  benanaed,  |.i,a.t  that  Case  had  been  searched  for  in  the  JUgistrart 
as  such,  m  all      ^     _         _   ,        .  ^  .  ^       it*        , 

future  proceed-     Book,  and  that  the  entry  of  it  was  found  to  be^  in  si^b- 

ings  in  the  stance,  as  follows : — Defendant^  T.  Legard,  put  in  bis 

Answ.er;  afterwar4s  a  Conuiiission  of  Lpi^acy  issued 

against  hin^,  under  which  he  was  found  a  Lunatic.  The 

Plaintiff  filed  a  supplemental  BUI  against  the  Defei^f^^t 

(the  Lunatic)  and  against  his  Compiittee;  they  put  w 

their  Answers ;  the  Cause  was  heard,  and  a  Decree 

made.    By  an  Order  Qiade  in  the  Lunacy,  th^  CjCHpa- 

mittee  was  discharged,  and  a  new  one  appointe4«  Under 

these  circumstances  an  application  was  made  on  the 

2d  of  March  1816  to  substitute  the  new  Committee 

s. 

in  the  room  of  the  former  one ;  which,  upon  hearing 
Mr.  Wear,  of  Counsel  for  the  new  Committee,  and  also 
for  the  old  one,  and  an  Affidavit  of  Notice  of  Motion 
to  the  other  Defendants,  was  ordered  accordingly  (6). 

The  Vicx-Chancellor  : — 
I  will  follow  that  Case.    My  Order  will  be,  that 
Mr.  Pilkington  be  named  as  the  Conmiittee  in  all  the 
future  proceedings  in  the  Cause. 

(a)  3  Mad.  Princ.  &  Pract.  523. 

(b)  Reg.  Lib.  A.  1815,  fol.  556. 
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MEMORANDUM.  1823. 

13th  April. 
On  this  day  the  Vice-Chancellor  said,  that  in  Mi-     '        ' 
chaelmas  Term  last  he  had  stated  to  Mr.  Walker,  the  ^^^*' 

Registrar,  certain  Questions,  for  the  purpose  of  ascer- 
taining in  what  cases  the  Costs  of  a  Motion,  where  the 
Court  gave  no  direction  as  to  the  Costs,  became  Costs 
in  the  Cause  to  a  Party  to  whom  Costs  of  Suit  were 
given  upon  the  hearing.  The  information  he  had  ob- 
tained was, 

IbU  That  the  Party  making  a  suecessiul  Motion  is 

entitled  to  his  Costs,  9,8  Cofsts  in  th^  Cause ; 

b^t  the  ?iurty  oppo^ng  it  is  not  entitled  to  his 

Coati,  9s  Cost4  in  the  Cause* 
ad*  That  the  Party  making  a  Motion  which  fails,  is 

BOt  ^(ititled  to  his  Costs,  as  Costs  in  the  Cause; 

but  the  Party  opposing  it  is  entitled  to  his 

Costs,  as  Costs  in  the  Cause. 

3d.  That  where  a  Motion  is  made  by  one  Party,  and 
not  opposed  by  the  other,  the  Costs  of  both 
Parties  are  Costs  in  the  Cause. 

The  Vtce^ChameUor  added,  that  it  was  therefore 
the  dv4j  of  the  Court,  whenerer  by  reason  of  special 
circumstances  it  was  not  the  intention  of  the  Court  that 
these  Rules  should  apply,  to  giye  particular  directions 
with  respect  to  the  Costs ;  but  that  the  Court  very 
rarely  gave  any  special  directions  with  respect  to  the 
Costs  of  a  Motion  for  the  purpose  of  obtaining,  conti* 
nuing,  or  dissolving  an  Injunction  to  stay  proceedbgs 
at  Law,  leaving  the  Costs  of  such  Motions  to  abide  the 
event  of  the  Suit. 

A  A  4 
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BURNEY  V.  MORGAN. 
1823. 

a5th  April. 

3^«tMay.  MORGAN  v.  BURNEY. 

Creditors,        rp 
Right o/Reuvar*   1  HE  question  which  arose  in  this  Case  was  as  to  the 

'  ^  right  of  Parties  to  revive  and  prosecute  the  Suit. 

tke  PlaintifTs  in 

a  Creditor's  Suit  In  the  year  1765,  Sir  J.  P.  Pryce  and  his  Wife,  being 
cJ^,hk  JTrBon'al  seised,  in  right  of  the  latter,  of  the  Eardkigh  Caurf 
Representative  Estate^  subject  to  certain  Mortgages,  conveyed  it  to 
has  a  right  to      ^  Trustee,  m  Trust  to  sell.  The  Estate  was  accordingly 

Qii.  if  before    P^t  up  to  Sale,  and  John  Bagnall  became  the  Pur- 
a  Decree.  chaser,  and  paid  a  Deposit.   Bt^nall  entered  into  Pos- 

A  Creditor       session,  and  redeemed  the  subsisting  Mortgages ;  but 
cannot  sue  on      did  not  pay  the  remainder  of  his  Purchase-money ;  nor 

If    d   th"*'     ^^  ^"*y  Conveyance  ever  executed  to  him,  thoi]^h  he 

who  have  no  '    and  his  Devisees  had  all  along  continued  in  Possession 

common  interest  of  the  Estate, 
with  him. 

Sir  J.  P.  Pfyce  died  soon  after  the  Sale.  Lady  Pfyce, 
his  Widow,  in  1787  executed  a  Mortgage  of  the  Estate 
in  fee  to  John  Morgan,  to  secure  1,500/.  In  1799  she 
became  indebted  to  John  Bume^,  pn  Bond,  for  1,000/. 
on  which  Judgment  was  entered  up  in  the  same  year. 

The  original  Bill  was  filed  in  1804  by  Bumey,  on 
behalf  of  himself  and  all  other  Judgment  Creditora  of 
Lady  Pryce,  Morgan  and  Lady  Pryce  also  joining  as 

Plaintiffs. 

The  Defendants  to  that  BiU  were  BagnalPs  Devisees 
in  Trust,  and  the  Persons  in  whom  thq  legal  Estate  was 
vested  under  the  Conveyance  in  1765  in  Trust  for  Sale. 
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The  Bill  insisted  that  Bagnall  had  entered  into  Posses^ 
sion  of  the  Estate,  not  nnder  Uie  Agreement  to  sell  to 
him,  but  as  Mor^agee  nnder  the  Mortgages  which  he 
had  redeemed ;  and  it  prayed,  that  the  Agreement  for 
the  Sale  of  the  Estate  might  be  declared  not  to  be 
binding,  or  to  have  been  waved,  the  Plaintiff,  Lady 
Pryce,  offering  to  re-pay  the  Deposit;  and  that' the 
Plaintiffs  might  be  let  in  to  redeem  the  Mortgages 
which  had  been  vested  in  jBogriatf ;— or,  if  the  Court 
should  consider  the  Agreement  for  the  Sale  to  Bagnall 
binding,  then  that  a  specific  Performance  might  be 
decreed,  and  the  rest  of  the  Purchase-money  paid  to 
Lady  Pryce. 

In  1805  Lady  Pryce  died;  upon  which  Bumey  and 
Morgtm^Sled  a  Bill  of  Revivor  and  Supplement  against 
the  Defendants  to  the  original  Stut,  and  ako  against 
the  personal  Representative  of  Lady  Pryce,  praying 
that,  if  necessary,  an  Account  might  be  taken  of  what 
Charges  and  Incumbrances  there  were  affecting  the 
Eardkigk  Court  Estate,  and  of  the  Debts  of  Lady  Pryce 
affecting  the  Estate,  or  payable  out  of  the  Purchase- 
money. 

In  1814  k  Decree  was  made  in  the  Cause,  establish-* 
ing  the  Agreement  for  the  Sale  of  the  Estate,  and 
directing  the  Master  to  take  the  Accounts  usual  in  a. 
Creditor's  Suit. 
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In  1816  Bumey  died,  and  in  1817  his  personal  Re- 
presentative filed  a  Bill  of  Revivor,  to  which  Morgan 
was  made  a  Defendant,  as  well  as  the  original  Defend* 
ants,  he  having  declined  to  revive  the  Suit  The  usual 
Order  of  Revivor  was  made,  and  the  Suit  was  prose* 
cuted. 
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In  1821  Motion  died;  upon  which  his  personal  Re* 
presentatiye  filed  a  Bill  of  ReviTor,  to  which  he  made 
the  personal  Representative  of  Bumej/  a  Defendant,  as 
well  as  the  former  Defendants. 

The  Court  was  now  moved  on  behalf  of  the  personal 
Representative  of  Mwgan  (the  Plaintiff  in  tiiis  last 
Suit),  that  the  personal  Representative  otBumey  migbt 
be  restrained  from  proceeding  in  her  Bill  of  Revivor, 
and  that  he  alone  might  prosecute  the  original  Decree. 

1 
After  the  Notice  of  Motion,  Morgan^u  R^iesentative 
amended  his  Bill  of  Revivor,  by  making  it  a  Bill  on 
behalf  of  himself  and  all  other  Creditors  of  Lady  Pryce. 

Mr.  Agmt^  for  the  Motion,  insisted  that  there  couM 
nol  bf>  two  Plaintifib  to  prosecute  the  same  Decree,  and 
that  the  right  to  prosecute  it  belonged  to  the  Plaintiff 
in  ihe  laai  Bill  of  Revivor,  as  the  personal  Represeur 
tativQ  of  Mtffgan^  who  wa3  the  surviving  Plaintiff  in  the 
original  Suit. 

Mr.  WMtmarikj  for  the  Representative  of  Burmy, 
insisted^  that  although  Morgan  was  the  surviving  Plain- 
tiff in  the  cuaginal  Suit,  yel  that  he  had  dedined  to 
lieviv^  it  I  and  that  the  Bill  of  Revivor  by  the  Reprer 
sentative  of  Bumey^  had  been  acquiesced  in  by  Morgan 
during  his  lifetime. 

7|ua  Motiim  dupfmes  that  the  Representative  of 
Bunm^  was  irregular  in  the  Bill  of  Revivor  filed  by 
hcTi  I  a&  net  of  that  opinion*  It  is  tooe  that  the 
dodi  pf  Am)]»5i,  who  waof  the  €oi-plaiatiff  as  ^  Jud^ 
ment  Creditor,  did  not  abate  the  Suit,  because  the 
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other  Plaintiff,  Morgan  the  Mortgagee,  could  effectually 
prosecute  the  Decrae,  and  had  foil  interest  to  do  so 
until  his  Debt  was  satisfied.  But  he  had  no  interest 
in  the  further  prosecution  of  the  Suit  for  the  bei|L9fit  of 
the  Judgment  Creditors,  and  th^  personal  Ropreseor 
tative  of  Bumey  had  therefore  a  righ$  to  claiiyi>  by 
Revivor,  the  same  power  of  prosecuting  the  Suit  icnr 
the  benefit  of  the  Judgment  Creditors  as  Bwney  him- 
self possessed.  \i  Morgan  had  acted  with  the  Repre- 
sentative of  Bumey,  they  might  have  joined  as  Co^ 
plaintifis  in  the  Bill  of  Revivor.  But  the  Representative 
of  Bumey  could  not  lose  her  right  to  revive  becituSis 
Morgan  did  not  act  wit|i  her,  and  was  therefore  weU 
justified  in  ^pg  her  own  3iU  of  Revivor,  and  making 
Morgan  a  Defendant.  It  is  a  mistake  to  suppose^  that 
in  consequeiipe  of  this  Bill  pf  Revivor  Morgan  ^ost  9^f 
right  to  prosecute  (he  Decree  which  he  boforfe  pos- 
sessed. Rvery  party  to  a  Suit  is  ^  actor  aft^  ^  I)er 
cree ;  and  therefore  thf?  Representative  of  Bur^^,  aod 
Morgan,  and  the  other  Defendants,  weve  all  totittod 
to  prosecute  the  Decree  upon  the  Ofd^  fd  JUfn^Wi 
And  if  the  situation  of  Morgan,  as  surviving  Plaintiff  in 
the  original  Suit,  entitled  him  to  a  preference  over  the 
Representative  of  Bumey  as  a  Plaintiff  in  the  Bill  of 
Revivor,  where  both  were  acting  with  equal  diligence, 
jt  was  his  own  fault  if  he  did  not  assert  it. 
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If  the  Representative  of  Bumey  had  a  right  to  file 
a  Bill  of  Revivor,  it  necessarily  follows  that  the  Repre- 
sentative of  Morgan  had  an  equal  right  so  to  do  upon 
the  death  of  Morgan,  and  that  his  Bill  is  regular.  And 
as  the  first  personal  Representative  of  Lady  Pryce  was 
then  dead,  it  was  necessary  to  make  the  new  Repre- 
sentative of  Lady  Pryce  a  Party  to  the  Bill  of  Revivor, 
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which  had  thus  a  double  object.  To  this  Bill  of  Renvor 
the  RepresentatiTe  of  Bumey  was  a  Cp-defendant,  and 
stands  now  in  the  same  situation  in  the  Cause  as  Morgan 
himself  stood  after  her  Bill  of  Revivor.  But  in  truth 
they  are  all  actors,  and  this  varying  relation  of  Plaintiff 
and  Defendant  makes  no  substantial  difference.  It 
may  be  observed,  that  this  l)ecree  goes  farther  than  the 
Record  warranted ;  inasmuch  as  it  provides  for  the  Admi^ 
nistration  of  the  Estate  for  the  benefit  of  all  Creditors; 
whereas  the  Plaintiffs  in  the  Suit  were  only  a  Mort- 
gagee, and  a  Judgment  Creditor.  The  Representative 
of  Morgan  has,  since  this  Motion  was  depending, 
amended  his  Bill  of  Revivor,  by  stating  it  to  be  a  Suit 
on  behalf  of  himself  and  all  other  Creditors.  This 
Amendment  was  not  necessary  to  support  his  Bill  of 
Revivor,  and  can  answer  no  useful  purpose.  A  Mort- 
gagee has  no  common  Interest  with  the  Creditors  at 
large,  and  cannot  sue  on  their  behalf.  This  Motion 
bei^  founded  altogether  on  a  misapprehension  of  the 
eflfect  of  the  Proceedings  in  the  Cause,  and  being  wholly 
irregular,  must  be  refused,  with  Costs.       ^ 

y^jift^i^  •/W2r^^t^   3^AC.£or  r.cr^ 
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BRETON  V.  LORD  CLIFDEN.  1893. 

•_.  -24th  April. 

VviLLIAM   BRETON  was    entitled    under   the       30th  May. 

Decree  of  the  Court  to  a  Life  Interest  in  a  Sum  of       .         .  , 

A  m&rned 
10,500/.  four-per-€ent.  Stock,  standing  in  the  Name  of  Womaoy  being 

the  Accountant  General ;  and  after  his  death,  his  Wife,  entitled  to  an 

Susannah  Breton,  was  entitled  to  an  Annuity  of  aoo/.  oat"<^lhe  DW-* 

for  her  Life  out  of  the  Dividends  of  this  Fund.    And,  dendsof  10,500/. 

subject  to  that  Annuity,  the  Fund  was  divisible  amongst  fo^'-per-f  f'^t. 

the  Children  of  the  Marriage,  as  William  Breton  should  subject  to  the 

appoint.     William  Breton  duly  appointed  2,500/.  part  Annuity,  was 

of  the  10,500/.  to  Eiiab  Bracknell  Breton,  the  eldest  J^S^tthe 

Son  of  the  Marriage.  Children  of 

herself  and  her 

A  Petition  was  now  presented  by  William  Breton,  5?^   "•  f . 
and  Susannah  his  Wife,  and  Eliab  Bracknell  Breton,  the  Husband  ap- 
praying,  that  the  sum  of  2,500/.  so  appointed  to  Eliab  ^^^J^"^^* 
Bracknell  Breton,  might  be  sold,  and  the  produce  paid  '^^^  Court  re- 
over  to  him.^  fused  to  order 

that  sum  to  be 

Mr.  Sugden,  for  the  Petition,  admitted  that  there  was  ^  g^^  ^. 

a  difficulty,  owing  to  the  Interest  which  the  Wife  of  though  the  Re- 

William  Breton  had  in  this  Fund,  in  respect  of  her  f*""^^". 

''  hf^ve  been  much 

Annuity  of  200/.    But  he  contended  that  the  sum  of  more  than  sufli- 

8,000/.  four-per-cent.  Stocky  which  would  remain  after  cienttopay  the 

the  Prayer  of  this  Petition  was  complied  with,  must  be     °°"*  '* 

considered  an  ample  Security  for  an  Annuity  of  200/.; 

and  that  a  compliance  with  the  Prayer  of  this  Petition 

would  not  diminish  the  Security  for  the  Annuity  to  such 

a  degree  as  would  induce  the  Court  to  refuse  the  Order. 

Mr.  Phillimore  consented,  for  Persons  entitled  to 
Annuities  chargeable  on  the  Life  .Interest  of  William 
Breton. 
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The  Vice-chancellor  said,  that  as  Mrs.  Breton^  as  a 
Feme  Covert,  was  incapable  of  consenting  to  a  dimi- 
nution of  the  Fund  by  which  the  Annuity  of  200/.  was 
secured  for  her  in  case  she  survived  her  Husband,  he 
did  not  consider  that  the  Order  could  be  made ;  but 
directed  the  Petition  to  stand  over,  that  there  might  be 
time  to  inquire  whether  there  was  any  precedent  for 
9uch  an  Order. 


Mr.  Bell,  amicus  curia,  said,  he  recollected  a  case  in 
which  Lord  Alvanley  had  refused  to  make  a  similar 
Order. 

30th  May.  The  Vice-Chancellor  said,  that  no  Precedent  was 
found  for  such  an  Order ;  and  that  he  could  not  dimi- 
nish the  Security  for  the  Wife's  Contingent  Annuity, 
and  must  therefore  refuse  the  Prayer  of  the  Petition. 


1843.  RENVOIZE  v.  COOPER. 

t6(h  April. 

Where  in  a     ^  ^^^  ^"*^  ^^  instituted  to  foreclose  the  Equity  of 
Foreclosure         Redemption  of  a  Freehold  Estate,  which  had  be«n 
we**uf  eTto  A?  mortgaged  by  the  Defe9dant  Cooper,  to  one  rttmrnm. 
Master's  Report,  deceased, 
and  the  time 

Mvment  of  Uie  ^^  Qrdel^  having  been  made,  directing  the  Master  to 

Mortgage-mo-  settle  the  proj^r  Deeds  for  the  Re-conveyance  of  the 

Sa^^  before  i»ortgaged  Premises  to  the  Defendants,  they  insisted, 

Exceptions  are  that  Timmins^s  Heir  at  Law  was  a  necessary  Party  to 

heard,  the  De-    ^^  R^-conveyance.    On  the  37th  of  February  1821,  it 
fcndant  should  ^  '  ^ 

apply  to  the  Court,  upon  the  Exceptions  being  filed,  to  have  the  time 
enlarged  until  the  Exceptions  are  disposed  of. 
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waa  ordered,  that  the  time  for  foreclosing  the  Defendants 
should  be  enlarged ;  and  it  was  referred  to  the  Meuter 
to  appoint  a  new  time  for  payment  of  the  Principal  and 
Interest  due  on  the  Mortgage;  and  to  inquire,  and  state 
to  the  Court,  whether  Iimmns*s  Heir  at  Law  was  a 
necessary  Party  to  the  Re^conveyance.  The  Mastet, 
by  his  Report,  directed  the  Principal  and  Interest  to 
be  paid  on  the  25th  of  August  i82i>  and  certified  that 
the  Heir  at  Law  was  not  a  necessary  Party  to  the  Re* 
conveyance.  On  the  22d  of  June  1821,  the  Defendants 
filed  Exceptions  to  the  Master's  Report.  Pending 
these  Exceptions,  the  time  appointed  for  payment  of  the 
Principal  and  Interest  elapsed.  The  Exceptions  were, 
however,  ultimately  over-ruled. 
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Mr.  PhUUmoref  for  the  Plaintiffs,  now  moved  that 
the  Defendants  might  be  foreclosed. 

Mr.  Pqys,  for  the  Defendants,  opposed  the  Motion. 


The  Vice-Chancellor  : — 
The  Defendants,  the  Mortgagors,  should  regularly 
have  applied  to  the  Court  to  have  the  time  appointed  for 
payment  of  the  Principal  and  Interest  enlarged,  until 
the  Exceptions  should  be  disposed  of.  But  I  cannot, 
for  this  slip  on  their  part,  conclude  their  right  of  Re- 
demption. Let  it  be  referred  back  to  the  Master  to 
compute  subsequent  Interest,  and  to  appoint  a  new  time 
of  Payment. 
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Where  a  De- 
cree directs 
Issues  to  try  the 
validity  of  Mo- 
duses,  and  the 
Plaintiff  wishes 
to  have  the 
Issues  tried  in  a 
different  County 
from  that  in 
which  the  Lands 
lie,  an  Order  for 
that  purpose  can 
not  be  inserted 
in  the  Decree, 
but  must  be 
obtained  by 
Petition. 


SPARKE  V.  IVATT. 

The  Bill  was  filed  by  the  Rector  of  the  Parish  of 
Coiienham,  in  Cambridgeshire,  for  an  Account  of  Tithes. 
The  Defendants,  by  their  Answers,  pleaded  several 
Moduses. 

The  Vice-Chancelhr,  at  the  hearing  of  the  Cause, 
directed  Issues  to  try  the  validity  of  some  of  the  Mo- 
duses. Upon  which,  Mr.  Wetherell,  for  the  Plaintiff, 
requested  that  the  Issues  might  be  directed,  in  the 
Decree,  to  be  tried  in  Essex,  instead  of  Cambridgeshire. 

The  Vice-Chancellor  said,  that  an  Order  to  that  effect 
could  not  be  made  part  of  the  Decree,  without  Consent ; 
because  the  propriety  of  it  depended  upon  circumstances 
which  were  extrinsic  to  the  Pleadings  and  Proofs;  bat 
that  a  Petition  must  be  presented  for  the  purpose  of 
obtaining  it. 
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•DOWLlK  V.  MACDOUGALL  and  HUNTER.  ^^3. 

agth  April. 

1  HE  object  of  this  Suit  was,  to  set  aside  a  Purchase 
which  had  beea  inade  by  the  Defendant  Macdougall,  of 


Parties. 


^  Share  of  an  Intestate's  Estate,  and  to  have  the  Surplus       A  Sh^e  of  an 
of  the  Monies  received  by  him  on  account  of  the  Pur-  ^^^^^^  E»tatc  w« 
chase^  after   deducting  the  amount  of  the  Purchase  assigned  to 
Money,  paid  to  the  Plaintiff.  TraS  ^e 

Appointees  of 

AfUr  the  Pleadings  had  been  opened,  the  Counsel  ^,*?*^°^  ^^ 

for  the  Defendant  Macdougall  objected  to  the  Cause  default  of  Ap- 

being  heard«  because  the  Personal  Representative   of  pointgient,  in 

Martin  Dawlin  was  not  made  a  Party  to  the  Suit.  ^TtVe  S^r!"" 

vivor.   Husband 

The  following  are  the  facts  of  the  Case,  which  it  is  ^^  ^j^®  ^^^^ 
X      X  X     •        J      X  1  •     xu  J       r  and  assigned  this 

necessary  to  state,  m  order  to  explain  the  grounds  of  share.    The 

this  Objection :  Husband  died 

first,' and  then 
the  Wife,  having 
All  the  Intestate's  Estate  and  Effects  recoverable  bequeathed  all 

under  the  Letters  of  Administration,  had  been  assigned  J?*"  Personal 
m  .    m  .     !  i*       ,      A        Estate  to  the 

to   I  rustees  m  Trust,  as  to  one  sixth  part,  for  the  Ap-  Plaintiff.    The 

pointees  of  Mr.  and  Mrs.  Dowiin ;  and  in  default  of  Ap-  Husband's  per- 

pointment,  in  Trust  for  them,  and  the  Survivor  of  thenu  i^^y^  is^noTa** 

Shortly  after  this  Assignment,  Macdougall  purchased  necessary  Party 

this  sixth  part  of  Mr.  and  Mrs.  Dowiin,  and  they  as-  ^  So^se^?* 

signed  it  to  hhn  accordingly.     In  1815,  Mr.  Dowiin  aside  the  Sale. 

died;  and  in  the  next  year  Mrs.  Dowiin  died,  having 

bequeathed  all  her  Estate,  both  Real  and  Personal,  to 

the  Plaintiff*.    Letters   of  Administration,  with    Mrs. 

Dowlin*s  Will  annexed,  were  granted  to  tlie  Defendant 

Hunter,    Macdougall,  as  the  Bill  alleged,  had  received 

€43/.  85.  3(/.  on  account  of  his  Purchase. 
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1 833.  Mr.  Heald,  and  Mr.  Barber,  for  the  Defendant 

Macdougall : — 
jj^  As  Mr.  Dowlin  joined  with  his  Wife  in  the  Sale  and 

Macoovgall  Assignment  to  Macdougall,  there  cannot  be  a  doabt 
aQd  HuMTEK.  ^^^  j^g  thereby  reduced  this  Share  into  Possession.  No 
person,  therefore,  is  entitled  to  set  aside  this  Sale,  except 
Mr.  DowluCs  Personal  Representative.  But  if  there 
be  a  doubt  even  upon  this  question,  it  cannot  be 
decided  in  th6  absence  of  Doto/tVs  Personal  Repre- 
sentative. 

Mr.  Bell,  and  Mr.  Palmer,  for  the  Plaintiff. 

The  Vice-Chancellor  : — 

I  think  the  Personal  Representative  of  Mr.  DowKn  is 
not  a  necessary  Party.  If  the  Sale  to  Mr.  Macdougall 
be  good,  then  he  plainly  has  no  Interest;  and  if  the 
Sale  be  void,  he  has  no  Interest,  because,  in  substance, 
Macdougall  remained  a  Trustee  for  the  purposes  of  the 
Settlement ;  and  Mrs.  Dowlin  having  survived  her  Hus- 
band became  solely  entitled  under  the  Settlement. 


CASES  IN  CHANCERY- 


369 


THOMAS  PARRY  JONES  PARRY,    .    Plaintiff.  1813. 

«  AND  ^^^  ^'^^  6t^  May. 

HENRY  WRIGHT,  GRIFFITH  PARRY,  and  ^"ZT^  ' 
WILLIAM  ALEXANDER  MADOCKS,  and  H.  ^r^^fyl 
C.BERKLEY,        ....  Defendants.  — r,, 

-|.  cumbrancer, 

IN  April  1801 ,  the  Defendant,  Griffith  Puny,  beingaeiaed  having  constrac- 

in  Fee  of  an  Estate  in  CarMtrwnAire^  subject  to  certain  ^^®  notice -of 

..  »  1  «  .    ».  ^m       «,  the  second  Mort- 

Mortgagea  which  were  then  vested  m  Sir  Tkos.  Motiyn,  gage,^l8  to 

Bart  executed  a  Mortgage  of  it  to  the  Plaintiff,  to  secure  ^^P  ^«  ^"^ 

«03A  115.  6d.  and  Interest    In  December  1807,  Tie  for  his'protec^ 

agreed  to  sell  this  Estate,  togethec  with  certain  other  tion,  he  is  not 

lands,  to  Madocks,  for  8,300/.  out  of  which  Madoch  f^^tled  tostani 
,  ^    *     ,  .  m  the  place  of 

was  to  retain  5,0101.  to  pay  off  the  Incumbrances  on  the  first  Moft- 

the  Premises  agreed  to  be  sold ;  and  also  1,800/.  as  the  S^^  againft 

consideration  for  granting  an  Annuity  to  G.  Parry,  to  be 

charged  on  the  eame  Premises.  Accordingly  Indentures 

of  Lease  and  Release,  dated  the  15th  and  16th  of  De* 

cember  1807,  were  executed ;  by  which,  after  reciting  the 

Mortgages  to  Sir  Thomas  Mastyn  and  the  Plaintiff,  the 

Agreement  for  the  Sale  and  for  the  payment  of  the 

InOumbrances,  including  the  Plaintiff's  Mortgage,  G« 

Parry  conveyed  the  Premises  to  Madoch  in  Fee,  and 

covenanted  with  him  Uiat  the  Plaintiff  and  all  the  other 

Incumbrancers  should,  on  being  paid  their  Principal 

and  Interest  out  of  the  5,010/.,  execute  to  him  proper 

Assignments  of  their  Securities, 

By  Indentures  of  Lease  and  Release  of  fitt  sist  and 
Sftd  of  June  1810,  the  Release  being  mide  between  Sir 
Thomas  Mostyn  of  the  first  ]^ ;  Madoch  6f  the  second 
part;  and  Girdlestone  of  the  third  part;  after  taciting 
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Sir  Thomas  Mostyti*&  Mortgages,  the  Conveyance  to 
Madocks,  and  that  he  was  desirous  of  paying  off  those 
Mortgages,  and  of  procuring  a  Re-conveyance  of  the 
mortgaged  Premises,  Sir  Thomas  Mostyn,  in  considera^ 
tion  of  3,220/.  therein  mentioned  to  have  been  paid  t« 
him  by  Madocks,  in  full  satisfaction  of  his  Claims  under 
those  Mortgages,  conveyed  the  Premises,  by  the  direc- 
tion of  Madocks,  to  Girdlestone  in  Fee;  and  it  was 
declared,  that  one  Garnoris,  in  whom  the  Premises  were 
Vested  for  the  residue  of  a  term  of  five  hundred  years, 
in  Trust  for  Mostyn,  should  thenceforth  stand  possessed 
of  the  Term  in  Trust  for  Girdlestone,  to  attend  the 
Inheritance,  and  to  protect  it  from  all  mesne  Incum-- 
brances. 


By  an  Indenture  of  even  date  with,  and  executed 
immediately  after,  and  reciting  the  last-mentioned  In- 
denture, and  also  reciting  that  Wright  had  agreed  to 
purchase  of  Madocks  an  Annuity  of  500/.  for  5,000/. 
and  that  the  3,220/.  were  in  fact  the  Monies  of  Wright, 
and  part  of  the  5,000/.  and  were  paid  by  Berkley,  as 
Wright's  Agent,  to  Sir  Tliomas  Mostyn,  at  Madoch's 
request,  Madocks,  in  consideration  of  the  3,220/.  paid 
to  Sir  Thomas  Mostyn,  and  of  1,780/.  the  Residue  of  the 
5,000/.  paid  to  him  by  Berkley,  as  Wright's  Agent, 
granted  to  Wright  an  Annuity  of  500  /.to  be  issuing  out 
of  the  Premises  purchased  of  G.  Parry ;  and  Girdle^ 
slone,  by  Madocks's  direction,  demised  the  same  Premises 
to  Berkley  for  five  hundred  years,  upon  Trust  for  better 
securing  the  Annuity. 

'.  The  Plaintiff  not  having  been  paid  the  Principal  and 
Interest  due  on  his  Mortgage,  filed  his  Bill,  and  insisted 
that  be  was  entitled,  either  to  be  paid  by  G.  Parry^ 
Madocks,  or   Wright,  or  to  foreclose  their  Equity  of 
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Redemption;  and  he  charged  that  the  3,220/.  ought  to  1S23. 

he  considered  as  paid  by  Madocks  out  of  the  5,010/. 
under  the  Indenture  of  the  16th  of  December  1807: 
That  the  Assignment  of  the  Securities  for  the  3,220/.  Wright 
was  made  in  Trust  for  Madocks,  and  not  for  Wright :  «"^  <>'^"- 
That  Wright  had  notice  of  his  charge,  or  o£  the  Inden^ 
tures  of  April  1801,  and  December  1807 :  That  Wright's 
Annuity  Deed  recited  the  Release  of  the  16th  of  De^ 
cember  1807,  and  the  Assignment  of  Sir  Thos.  Mostyn's 
Securities:  That  thereby  he  J^new,  or  ought  to  be  con- 
sidered as  having  had  notice  of  the  Plaintiff's  Mortgage, 
and  that  Madocks  had  retained  the  5,010/.  out  of  the 
Purchase  Money  for  paying  off  the  Incumbrances,  and 
especially  the  Plaintiff's  Mortgage,  and  had  not  done 
so;  and  that  under  these  circumstances,  although  it 
was  alleged  that  Wright  had  paid  the  3,220/.  yet  that 
he  paid  it  out  of  the  Purchase  Money  for  his  Annuity, 
and  that  he  ought  to  be  considered  as  having  paid  off, 
and  that  he  did,  in  fact,  pay  off,  the  Sums  due  to  Sir 
Thomas  Mosiyn,  on  Madocks's  behalf;  and  that  thereby 
the  Plaintiff  became  the  first  Incumbrancer  on  the  Pre- 
mises. And  the  Bill  prayed  a  Foreclosure  against  the 
Defendants  in  the  usual  terms. 

Wright,  by  his  Answer,  stated,  that  when  he  con- 
tracted for  his  Annuity,  it  was  agreed  that  Sir  Thomas 
Mostyn's  Securities  should  be  paid  off  out  of  the  5,000/., 
and  that  the  3,220/.  paid  to  Mostyn  were  Wright's  • 
proper  Monies,  and  therefore  ought  not  to  be  considered 
as  paid  by  Madocks  out  of  the  5,010/.  He  admitted 
that  the  Assignment  of  Mostyris  Securities  was  made 
to  Girdlestone,  in  Trust  for  Madocks  (a);  but  he  said 
that  his  Annuity  Deed  bore  even  date  with  the  Assign** 

(fl)  There  was  no  Tiiist  declared  by  the  Dee  d. 
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i%s^         mieQt,  and  tba.t  Girdlestofit  was  omile  a  Pasty  ta  A^ 
'  AomiHy  Deed  th9  more  effisct^alty  to  Mcure  to.  htm  alf 

^^^^^  the  benefit  of  that  Assignment,  in  oonsMteffatioiL  of  hia 
WuioHT,  Money  Ita^ing  been  applied  in  paying  off  the  Incnnir 
and  others,  btances.  He  denied  that  he  had  any  notine  of  P1«bk 
tiff's  chaj^e^  or  o£  the  Indentures  of  April  1801,  and 
December  1807,  before  he  paid  the  5^00/. ;  but  he 
admitted  that  the  Assignment  of  JUEcttfyn's  SeenxilHt» 
and  also  the  Release  of  the  16th  of  December  1807^ 
were  recited  ia  his  Annuity  Deed;  bnt  he  addnd,.  thai 
the  latter  Deed  was  recited  as  feUows :  '^  Thai  by  In** 
dentunes  of  tease  and  Release,  bearing  date  respectiiidLy 
on  or  about  the  15th  and  16th  days  of  December  1^7^ 
and  made,  &c.  It  was  witnessed,  that»  for  the  oond- 
dnatifm  tkarein  mentioned,  the  said  6.  Parry  did  gprant» 
bargain,''  &o. :  and  he  submitted^  that  he  ooght  not  to 
be  considered  as  having  had  notioe  of  the  Plaintiff's 
Mcurtgage,  or  that  Madodu  had  mtaihed>  tibie  ^oiok 
out  of  the  Puvchaae  BSbney  for  paying  off  the  Incum- 
brances,  but  had  not  done  so ;  and  that  he  waa  the 
first  Incumbrancer  on  the  Premises ;  and  that,  the  Plain^ 
tiff  had'  no  claim  thereon  until  he  had  paid  to.  him» 
Wright,  the  3,22a/.  and  Interests 

Mr.  Bell,  and  Mr.  Koe,  for  the  Plaintiff:— 

L  Wr^ht  had  sufficient  notioe  of  the  Plaintiff's 
security.  The  Release  of  December  1807  expressly 
takes  notice  of  the  Mortgage  to  the  Plaintiff.  The 
Deeds  of  June  181a  state  JtfculDcfo'B  Title  to  beundeir 
the  Lease  and  Release  of  December  1807 1  ^^^  ^^^^ 
Heeds  state  that  he  has  no  Title  except  und^r  eertain 
Mortgages,  and,  amongst  them^  the  Mortgage  to  the 
Plaintiff;  therefore  no  Purchaser,  firom  Madecks^  can  be 
permitted  to  say  he  had  no  notice  of  these  Mortgages. 
Although  tite  3,220/.  was  Wright's  Money,  yet  it  was 
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wats  paid  tbrough  Madocks,  and  the  Bocurities  were  lit^. 

aisigaed  to  his  Trustee ;  so  that  it  was,  in  fkct,  a  mere  "*       ' 

payment  by  Madoch.  Parky 

WaioHT, 
II.  Th6  principle  upon  which  Sir  William  Grant  ^^  others. 
decided  Taubmn  v.  Steere  {b)  applies  in  this  Case. 
Madoch  had  an  Estate  subject  to  an  Agreement,  by 
which  be  was  expressly  botmd  to  pay  off  certain  Mort- 
gages, and  therefore  he  had  nothing  at  all  but  an 
Equity  of  Redemption  in  the  Premises.  He  contracted 
with  Wright,  who  lou^  that  there  were  those  Charges 
and  Incumbrances  oh  the  Estate,  to  borrow  of  him 
5iOOo/.  and  at  the  same  time  stipulated  that  those 
Mortgages  and  Incumbrances  should  be  conveyed  to 
a  Trustee  for  him.  Girdlestojw  being  a  Trustee  for 
Madoeks  was  of  course  a  Trustee  for  the  express  puif- 
pose  of  taking  care  that  these  Moitgages  were  paid. 
Th^  Conveyance  to  Girdlestone  is  hot  made  in  the  usud 
way  to  protect  the  Parties.  If  that  had  been  their 
intention  they  would  have  taken  an  Assignment  of  ihe 
l^ortgages.  They  do  not  do  so ;  but  they  completely 
extinguish  t&e  Mortgages;  The  effect  would  have  been 
quite  diffsr^nt^  if  (Jie  Mortgages  had  been  Conveyed  to 
Girdk$tonens2L  Trustee  fyt  Wright ,  subject  to  tfce  Equity 
of  Redemption ;  but  the  Deed  expressly  declares  that 
tiher  Estate  was  not  to  remdn  subject  to  the  Equity  of 
Redemption.  Unless  it  had  been  declared  that  these 
Mortgages  had  been  given  as  a  Security  for  the  Annuity, 
Wright  could  not  have  set  them  up  as  subsisting  aganxirt 
Madoch.  Though  they  were  not  conveyed  to  GirdUw 
stone  in  Trust  for  Madoch  expressly,  yet  ii  amounts  to 
the  same  thing ;  for  it  appears  that  they  were  paid  off 
mik'Wadoth^  Mt)ney ;  and  then  they  were  assigned  to 

(j6)  J  Merest  10. 
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Girdlestone  by  the  direction  of  Mddoch:  so  that  GinUe^ 
stone  is  a  Trustee  for  Madocks,  who  paid  the  Money  with 
which  the  Mortgages  were  di&chai|red.  It  would  be 
a  fraud  to  consider  it  in  any  other  way;  for  the  intention 
was  not  that  Wright  should  become  the  Purchaser  of 
these  Securities,  but  that  he  should  be  an  Annuity 
Creditor  of  Madocks,  and  not  stand  in  the  place  of  the 
Mor^agees.  He  does  not  even  purchase  the  Equity  of 
Redemption ;  but  he  takes  the  Annuity ;  which  is  a  dis- 
tinct thing.  The  question  is,  whether,  as  against  the 
Plaintiff,  of  whose  Mortgage  he  had  notice,  he  can  now 
say  tiiat  it  was  not  the  intention  that  he  should  be  an 
Annuity  Creditor,  but  a  Mortg^eer  It  is  cleac  that 
he  never  could  contend,  as  against  Madocks,  that  he 
was  any  thing  but  an  Annuity  Creditor ;  and  if  not, 
can  he  say,  that,  as  against  the  Plaintiff,  he  stands  in 
the  situation  of  a  Mortgagee,  and  that  he  has  a  right 
to  foreclose  him.  Admitting  the  Assignment  to  Girdle^ 
sione,  and  the  Demise  to  Berkley,  to  be  but  one  trans^ 
action,,  still  the  effect  of  it  was  to  extinguish  the  Mort- 
gage Right,  and  to  create  a  new  substantive  Right. 
The  purpose  of  it  was^  not  to  maintain  in  Wright  the 
character  of  Mortgagee  against  the  Plaintiff,  but  to 
create  a  new  character  in  him  as  against  Madocks,  and, 
therefore,  a  new  character  in  him  as  against  all  those 
whose  claims  were  prior  to  Madocks's.  And  if  Wright 
had  lost  his  character  of  Mortgagee  against  Madocks, 
he  has  lost  it  against  the  Plaintiff,  who,  by  Foreclosure, 
is  entitled  to  stand  in  Madock^s  place* 


Mr.  Heald,  Mr.  Sugden,  and  Sir  George  Ha$npson, 
Bart,  for  the  Defendant : — 

Prior  to  the  Plaintiff  having  any  Charge  upon  this 
Estate,  it  was  subject  to  certain  Iiicumbrances  whidi 
exhausted  the  whole  Fee-aimple,  and  divested  the  legal 
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Estate.  Then  he  takes  a  Mortgage,  which  was  only  ah 
equitable  one,  subject  to  all  the  Debts  on  the  Estate; 
and  then  Madoch  buys  the  Estate,  not  with  any  pri- 
viij  or  concurrence  of  the  Plaintiff,  but  subject  to  the 
Mortgage  and  all  the  other  Incumbrances;  and  he 
agrees  with  the  SeUers  that  he  should  pay  off  aU  In- 
cumbrances. Now  that  gives  no  right  to  the  PFaintiff, 
as  he  was  no  Party  to  that  Agreement.  For  it  has  been 
decided  that  where  a  party  creates  a  chaise  in  favour 
of  a  person  who  is  not  privy  to  the  transaction,  the 
Incumbrance  may  be  discharged  without  that  person's 
consent.  There  is  also  the  case  of  Walltoyn  v«  Coutts  {c), 
where  it  was  held  that  the  Court  would  not  give  a 
Party  in  the  situation  of  the  Plaintiff  any  benefit  of  an 
Agreement  for  which  he  gave  no  Consideration.  Forbes 
V.  Moffatt  (d).  This  arrangement  was  made  for  the  eon*- 
venience  of  the  other  Parties.  There  was  never  any 
intention  to  giv^  the  Plaintiff  any  priority'br  preference 
which  he  did  not  before  possess.  AU  that  was  intended 
was,  to  place  Madocks  in  the  place  of  the  Sellers.  Sa  that 
it  stands  thus :  Madocks  had  an  Equity  of  Redemption, 
and  the  intention  of  the  Parties  was,  that  as  there  was 
a  prior  lo^il  of  Debt  riding  over  the  Plaintiff's  Mort- 
gage, the  person  who  advanced  the  Money  should  have 
the  benefit  of  the  prior  Incumbrances.  Suppose  that 
Mostyn  bad  transferred  his  Mortgages  without  Madocks*s 
concurrence,  WrighiwovlA  then  have  stood  in  MostytCs 
place.  The  concurrence  of  the  Party  having  the  Equity 
of  Redemption  does  not  place  him  in  a  worse  situation. 
If  the  Money  had  belonged  to  Madocks  himself,  then 
perhaps  Wright  might  have  stood  in  a  worse  situation 
than  Mostyit.did.  The  Plaintiff  cannot  vary  the  case 
«8  it  really  stands ;  he  cannot  have  more  Equity  than 
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1883.  and  that  he  would  have  had  the  same  Priority  as  he  had 

"^        '     before,  the  question  is,  whether  the  form  of  the  trans^ 
Parry         action  Testing  the  Fee  Simple  in  Girdlestone,  and  the 
Wriobt       subsequent  Demise  by  him  to  Berkley  as  a  Trustee  for 
and  others,,     an  Annuity  Creditor  and  not  for  a  Mortgagee,  be  a 
dischai^e  to  the  Plaintiff,  and  relieves  him  from  all  the 
Securities  given  to  Mostyn.    The  Court  looks  at  the 
substance,  and  not  at  the  form,  of  the  transaction :  what 
then  was  intended  by  this  transaction?    As  against 
Madocks,  it  was  to  secure  an  Annuity  of  500/.  per 
annum ;  and  as  to  the  persons  who  claimed  posterior 
to  Madocks,  to  secure  that  same  Annuity  as  against 
them.    Then  why  should  they  not  be  considered  as 
subsisting  Securities  as  against  those  persons?    Has 
any  injury  been  done  to  them?  Who  can  say  that  they 
are  not  Mortgage  Securities?   As  the  legal  Estate  has 
never  found  its  way  to  Madocks,  the  Plaintiff  cannot 
call  upon  us  to  give  him  the  prior  legal  Estate  which 
we  have  gotten  as  a  consideration  for  our  Annuity. 
That  would  be  against  the  nature  of  the  transaction;, 
the  object  of  which  was  to  give  us  the  benefit  of  Mos- 
tyn's  Securities.    And  we  cannot  be  deprived  of  that 
benefit  by  the  form  of  our  Conveyance.    That  Convey- 
ance was  not  meant  merely  to  destroy  the  Mortgages, 
and  to  let  in  the  Plaintiff  as  the  first  Incumbrancer.  We 
never  contracted  to  be  Owners  of  this  Estate  discharged 
of  all  Incumbrances ;  but  we  contracted  for  the  benefit 
of  the  prior  Incumbrances.    We  have  never  discharged 
those  Incumbrances ;  for  though  we  have  got  the  legal 
Fee  in  Girdle$tonef   no  Trust  was  ever  declared  for 
Madoeks;  but  it  was  for  our  benefit    The  Plaintifi*  must 
show  some  distinct  ground  which  has  discharged  the 
Property  against  the  real  nature  of  the  Contract  and 
the  justice  of  the  Case.    He  has  given  no  other  con- 
sideration for  the  Estate  than  what  he  gave  in  the  year 
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1801 :  vhat  Equity  can  be  then  have  to  oust  us  of  that 
which  we  have  legally  bought,  unless  he  will  repay 
us  the  Money  which  we  have  expended  in  buying  up 
these  Securities  ?  The  Purchaser  of  the  Annuity  is  the 
Purchaser  of  the  Estate  to  the  extent  of  that  Annuity ; 
and  every  Purchaser  is  allowed  to  take  in  prior  Incum- 
brances. If  the  contrary  is  held  in  this  Case,  where 
there  is  no  fraud  or  unfair  dealing,  but  the  Money  was 
fairly  advanced,  it  will  shake  many  Securities  in  a 
manner  we  cannot  anticipate. 

Mr.  Girdlestone,  for  the  Defendant  Berkley : — 

The  Defendant  Madocks  was  out  of  the  Jurisdiction 
of  the  Court,  and  the  Bill  had  been  taken  pro  eonfessp 
against  him. 

The  Vice-Chancellor  : — 

When  the  Money  of  the  Defendant  Wright  was  ap- 
plied in  satisfaction  of  the  Mortgage  Debt  due  to  Sir 
Thomas  Mostyn,  the  Parties  might  have  made  an 
arrangement  which  would  have  kept  Sir  Thomas  Mostyn*s 
Securities  on  foot  as  against  the  Plaintiff  Jones  Parry. 
If  they  have  failed  to  do  this,  no  Court  can  give  an  efiecl^ 
to  their  Instruments  contrary  to  their  own  clear  and 
express  intention.  I  agree  that  it  is  of  no  consequence 
that  the  Grant  of  the  Annuity,  and  the  Redemption  of  Sir 
Uios.  Mostyn*^  Mortgage,  are  split  into  two  Instruments, 
and  that  the  whole  is  to  be  considered  as  one  transaction. 
Mr.  Wright f  who  was  actually,  though  not  constructively 
ignorant  of  the  existence  of  the  Plaintiff's  Mortgage, 
agrees  to  give  Mr.  Madocks  5,000/.  for  the  purchase  of 
an  Annuity,  upon  condition  that  3,220/.  part  of  the 
smn,  is  applied  in  Redemption  of  the  Mortgage  to  Sir 
Thomas  Mostyn,  which  he  seems  to  have  considered  a& 


379 


i8t3. 


3«o 

* .r— — ' 

Parry 

V. 

Wright 
^-ad  otheiv. 


iCASES  IN  CHANCERY. 

the  only  Incumbrance  upon  the  Estate.  The  Money  is 
accordingly  paid  to  Sir  Thonuu  Mjostyn,  and  the  Fee 
of  the  Estate  is  vested  in  Gtrdlestone,  in  Trust  for 
Mr,  Madoeks,  and  then,  out  of  this  Fee,  Mr.  Girdlestane 
grants,  by  the  direction  of  Mr.  Madoch,  a  term  of  five 
hundred  years  to  Mr.  Berkley  as  a  Trustee  for  Mr. 
Wri^f  for  the  purpose  of  securing  his  Annuity.  How 
then  <can  Mr.  Wright ^  who  accepts  this  term  of  fire  hun- 
dred years  from  Mr.  Girdlesttme,  as  a  Trustee  of  the  Fee 
for  Mr.  Madocks,  contend  that  it  was  not  the  true  inten- 
tion of  this  transaction  that  Mr.  Girdlestone  should  hold 
the  Fee  in  Trust  for  Mr.  Madocks.  If  it  were  the  true 
intention  of  this  transaction  that  the  Fee  convefyed  by 
Sir  ThomoM  Mosiyn  should  vest  in  Mr.  Girdlesttme  as 
Trustee  for  Mr.  Madocks,  then  the  consequence  is  un- 
avoidable, that  neither  Mr.  Madocks,  nor  any  person 
claiming  under  him,  with  notice  of  the  Plaintiff's 
Mortgage,  can  ever  set  up  this  Fee  against  the  Title  of 
the  Plaintiff.  And  it  is  not  denied  that  Mr.  Wright 
had  constructive  notice  of  the  Plaintiff's  Mortgage.  The 
Plaintiff,  therefore,  is  to  be  considered  as  the  first  Incum- 
brancer upon  this  Estate,  and  is  entitled  to  his  Decree 
accordingly. 
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v)N  the  27th  of  July  1822  an  Order  was  made  in  this        Praeikg. 
Cause,  on  the  application  of  the  Plaintiff,  that  Mr.  Burk,       Ii^fwictiatu 
the  Purchaser  of  Lot  5,  part  of  the  Estates  in  question  in  TT"  ^ 

the  Cause^  should  either  pay  his  Purchase-money  into  atybeobtaiii^, 
Court,  on  or  before  the  first  day  of  Hilary  Term  then  upon  Motion,  Co 
next,  or  should  deliver  up  the  Possession  which  he  had  ^h^jg,  under'a 

acquired  of  the  purchased  Premises.  Decree,  not  a 

Party  to  the 
,.«.».  . ,  • .  Cause,  who  hai 

Mr.  Burk  havmg  paid  no  attention  to  this  Order^         not  paid  his  Pur- 
chase-money, 

Mr.  Belt,  for  the  Plaintiff^  now  moved,  upon  Affida-  Wagje  on  the 
vit,  that  Mr.  Btirk  might  be  ordered  to  deliver  up  the  Property  pur* 
Possession  of  the  Premises  within  a  week,  and  that,  in  ^°^^^' 
the  mean  time,  he  might  be  restrained  by  the  Injunction 
of  the  Court  from  felling,  topping,  or  removing  any 
Timber  or  other  Trees  or  Underwood,  on  or  from  the 
Premises,  and  also  from  making  Bricks,  Tiles  or  Pipes 
thereon,  and  from  committing  any  Waste,  Spoil,  or 
Deterioration  on   the   Premisea;   and   he   said,  that 
although  Mr.  Burk  was  merely  a  Purchaser,  and  not 
a  Party  to  the  Cause,  yet  the  Court  would  grant  the 
Injunction. 

The  ViCE-CttANCELLOR: — 

The  Purchaser  under  a  Decree  does,  by  the  act  of 
Purchase,  submit  himself  to  the  jurisdiction  of  the 
Court  as  to  all  matters  connected  with  that  character. 
Take  the  Injunction  as  prayed. 
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1893. 

10th  May. 

> — — , * 

Settlement. 
CoHitruetion. 

Settlement  of 
a  sum  of  Money 
upon  Trust,  to 
be  transferred  to 
the  surviving 
Parent,  for  the 
benefit  of  him  or 
her,  and  any 
Child  or  ChiU 
dren  of  the 
Marriage:  held, 
upon  construe* 
tion  of  the  whole 
Instrument,  that 
the  surviving 
Parent  took  for 
Life,  with  Re- 
mainder to  the 
Children. 


CHAMBERS  v.  ATKINS. 

1  HIS  Suit  was  instituted  for  the  purpose  of  having  tiie 
Rights  of  Samuel  Chancers  and  his  Children  declared, 
as  to  a  sum  of  6666/.  135,  4^.  stock.  The  Bill  was 
filed  by  the  Children,  who  were  all  Infants,  against 
their  Father,  and  the  Trustee  in  whose  name  the  Stock 
stood ;  and  the  question  was,  as  to  the  construction  of 
the  Marriage  Settlement  by  which  the  Trusts  of  this 
Fund  were  declared.  The  Settlement  was  dated  the 
9th  of  March  1807,  and  was  made  in  the  West  Indies, 
previous  to  the  Marriage  of  the  Defendant,  Samuel 
Chandfers,  with  Susannah  his  Wife ;  and  the  Parties  to 
it  were  the  intended  Wife^  and  her  Father,  of  the  first 
part,  the  Defendant,  Samuel  Chambers,  of  the  second 
part^  and  two  Trustees  of  the  third  part.  By  this  Deed 
the  Husband  assigned  and  transferred  the  sum  of  4000/. 
to  the  Trustees,  upon  Trust  to  invest  it.  in  the  Public 
Funds,  and  to  pay  the  Dividends  to  him  during  the 
joint  Lives  of  himself  and  his  Wife  ;  and,  on  his  decease^ 
in  case  his  Wife  should  survive  him,  upoi)  Trust  to 
transfer  the  Trust  Fund  to  her,  her  Executors  and  Ad- 
ministrators, to  and  for  the  use  of  her  and  any  Child 
or  Children  of  the  Marriage.  The  Settlement  then 
proceeded  in  these  words :  ^'  But  in  case  the  said  Sa^ 
muel  Chambers  should  survive  the  said  Susannah  Wylly, 
his  intended  Wife,  upon  Trust  to  re-assign  and  transfer 
the  sum  of  4000  /.  or  such  Public  Stocks  or  Government 
Securities  as  may  have  been  purchased  with  the  same, 
unto  the  said  Samuel  Chambers,  his  Executors  and  Ad- 
ministrators, to  and  for  the  use  and  benefit  of  him,  the 
said  Samuel  Chambers,  and  any  Child  or  Children  of  th9 
said  intended  Marriage.'^ 
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After  the  Marriage,  the  Trust  Fund  was  invested  in  1833. 

the  Pjarchase  of  6666/.  135. 4  d.  three  per  Cent  Stock. 
The  Wife  died  in  1813.  Ieaying-th3  Plaintiffs,  the  only 


Chambers 


V. 


Issue  of  the  Marriage*  Atkins. 

The  Bill  insisted  that  the  Plaintiffs,  and  their  Father, 
the  Defendant,  Samuel  Chambers,  became,  on  the  death 
of  their  Mother,  each  entitled  to  have  one  fourth  Share 
of  the  Trust  Fund,  and  to  have  each  Share  transferred 
to  them,  or  secured  for  their  benefit.  The  Defendant, 
Samuel  Chambers,  by  his  Apswer  claimed  to  be  entitled 
to  the  Dividends  for  Life  ;  and  submitted,  that  accord- 
ing to  the  teue  construction  of  the  Settlement,  his 
Children,  on  his  death,  would  be  entitled  to  the  Prin- 
cipal in  equal  Shares* 

Mr,  Home,  and  Mr,  Roupell,  for  the  Plaintiffs. 

Mr.  Robert  Roupell  for  the  Defendant,  Samuel 
Chambers* 

Mr.  Agar,  and  JIfr.  Beames,  for  Atkins,  the  Trustee. 

The  Vice-chancellor  :— 

During  the  joint  Lives,  the  Husband  and  Wife  had 
plainly  an  equitable  interest  in  the  Dividends.  At  the 
death  of  either,  the  principal  sum  was  to  be  paid  or 
transferred  to  the  Survivor,  his  or  her  Executors  or 
Administrators,  so  as  to  vest  in  the  Survivor  the  abso- 
lute legal  Interest  and  Possession ;  and  there  arise 
three  questions : 

Erst.  Was  it  the  intention  that  this  Money  should 
be  placed  at  the  disposition  of  the  surviving  Parent,  for 
the  purpose  of  enabling  such  Parent  the  better  to  pro- 

VoL.  II.  C  c 
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vide  for  the  Family ;  or.  Secondly ^  that  the  surviving 
Parent  should  take  for  Life,  and  the  Children  in  Re- 
mainder; or,  Thirdly,  that  the  surviving  Parent  and 
the  Children  should  take  as  joint  Tenants  i 

The  latter  construction  is  favoured  by  the  immediate 
expression.  But  if  this  had  been  the  purpose  of  the 
Instrument,  the  Trustees  would  not  have  been  directed 
to  transfer  the  Fund  to  the  surviving  Parent,  his  or  her 
Executors,  or  Administrators ;  but  would  have  been 
directed  to  hold  upon  Trust,  for  the  equal  benefit  of  the 
surviving  Parent  and  Children.  The  first  construction 
has  some  support  in  probable  Intention;  but  the  strong 
expression  that  the  surviving  Parent  is  to  hold  the 
4000/.  to  and  for  the  use  of  him  or  her,  and  the  Child 
or  Children  of  the  Marriage,  cannot,  I  think,  be  safely 
treated  as  conferring  no  Interest  upon  the  Children. 
And  upon  the  whole,  in  this  very  doubtful  Case,  I  am 
disposed  to  adopt  the  middle  construction,  and  to  say, 
that,  the  Intention  was  not  only,  to  provide  for  the  sur- 
viving Parent,  but  to  make  a  certain  Provision  for  the 
Child  or  Children  of  the  Marriage,  and  yet  not  to 
create  an  immediate  Trust  for  the  equal  benefit  of  the 
surviving  Parent  and  Children ;  and  that  the  surviving 
Parent  was  to  enjoy  the  Fund  for  Life,  (which  in  some 
measure  accounts  for  the'  Fund  being  transferred  to  die 
surviving  Parent)  and  that  the  Children  were  to  take  in 
Remainder  after  the  death  of  the  surviving  Parent. 

The  Fund  must  therefore  remain  in  Court  during  the 
Life  of  the  Father,  and  the  Dividends  be  paid  to  him, 
with  liberty  to  any  party  interested  to  apply  at  his 
death. 
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TEALE  V.  TEALE.  1823. 

15th  May. 

1  HE  object  of  this  Suit  was  to  have  the  testimony  of       p     .. 
Witnesses  perpetuated  as   to  the  Legitimacy  of  the    Publication  of 
Plaintiff,  whose  Title  to  an  Estate  depended  upon  his      Depositions 
being  the  legitimate  Son  of  one  B.  TeaU.  IZtIS!^. 

The  Witnesses  who  had  been  examined  as  to  the  fact     .T*^®  dmi 
,     -     .  _.    _  ,    1      ^,  .     .«. .      .       ^"l  ''Ot  order 

m  question  had  smce  died ;  and  the  Plaintiff  haying  Copies  of  Depo- 

agreed  to  sell  the  Estate,  and  being  unable  to  find  the  «'>ons  taken  to 

Register  of  his  Birth  or  Baptism,  the  Purchaser  refused  ^^mony  of^ 

to  complete  his  Contract,  unless  the  Plaintiff  could  Witnesses  to  be 

produce  copies  of  the  Depositions  of  the  Witnesses.         delivered  out 
^  r  r  for  the  purpose 

of  perfecting  the 

Mr.  Eoupell  moved,  upon  Affidavits  of  these  facts,  J*^«  ^  ^ 

.  £state  even 
that  the  Plaintiff's  Clerk  in  Court  might  be  ordered  to  where  the  Wit- 
deliver  a  copy  of  the  Depositions  to  the  Plaintiff  or  his  nesses  are  dead. 
Solicitor;  and  he  cited  Harris  v.  CoitereU(a). 

The  Vice-Chancellor: — 

The  Registrar  has  produced  to  me  a  late  Case  before 
the  Lord  Chancellor,  in  which  a  similar  Application  being 
made  for  a  similar  purpose,  his  Lordship  refused  the 
Order ;  and  I  adopt  that  Precedent. 

(«)  3  Mer.  678.  . 
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1823.  PRICE  V.  PRICE. 

15th  May. 


of      Mr.  TRESLOVE  moved  to  open  the  Biddings  for 
five  out  of  seven  Lots  that  had  been  bought  by  the  same 

Where  several  Person. 
Lots  have  been 

^m(?F^ion  ^^  Mr.  Knight,  for  the  Purchaser,  said,  that  where  the 

and  the  Biddings  same.person  purchased  several  Lots,  and  the  Biddings 

are  ordered  to  be  ^ere  opened  as  to  some  of  them,  it  was  usual  to  give 

somTof  Uiem  him  the  option  of  retiring  from  the  remainder;  and  he 

which  were  first   cited  Bayer  v.  Blackwett(a). 

purchased,  the 

Purchaser  will 

be  allowed  the         The  Vice-chancellor  asked  whether  the  Lots  which 

option  of  opening  ^ere  the  subject  of  the  Motion  had  been  sold  before 
to  the  Renudn-  ^'  ^^'  ^^^  other  two  Lots ;  and  being  informed  that 
der.  they  were  sold  after,  he  said^  that  where  a  person  be^ 

came  the  Purchaser  of  a  subsequent  Lot,  in  consequence 
of  his  being  declared  the  best  Bidder  of  a  prior  Lot,  it 
was  reasonable  that  he  should  have  the  option  of  retain- 
ing or  retiring  from  the  subsequent  Lot. 


The  same  point  occurred  again  before  the  Vice^Chan- 
cellar,  on  the  6th  December  1823,  in  the  Case  of  Fielder 
V.  Fielder ;  and  the  Vice-chancellor  made  the  Order  for 
discharging  the  Purchaser  as  to  the  subsequent  Lot, 
upon  an  Affidavit  of  the  Purchaser  that  he  had  bid  for 
the  Lot  in  consequence  of  having  been  declared  the  best 
Bidder  for  the  prior  Lot,  the  Bidding  of  which  was 
opened. 

(«)  3  Anst.  656. 
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HORWOOD  V.  WEST.  1823. 

I5tb  and  31st 

John  POWELL,  by  his  Will,  gave  to  his  Wife,  ^!^'    ' 

Margaret  Powell,  all  such  ready  Money,  Money  out  at  WUL 

Interest,  or  in  the  Public  Funds,  or  upon  Government  ^^y^/'""*" 

or  Real  Security,  Debts  and  Securities  for  Money,  as  he  ' 

should  be  possessed  of,  interested  in,  or  entitled  to  at  T?^J  ^?/* 

the  time  of  his  decease ;  and  also  all  his  Hoilsehold  i^ig  Personal 

Furniture,  Stock  in  Trade,  Plate,  linen,  and  China,  as  Estate,  relying, 

ako  aU  other  his  Estate  and  Effects  whatsoever  and  I^!!ii*^I*^''"u^ 

marry  again  tne 

wheresoevei;  for  her  own  sole  use  and  benefit,  relying  would  secure 

on  her,  that  if  she  should  thereafter  intermarry,  she  whatever  she 
--  ,1         ,-     ,  ,        ,      ,,  should  possess 

would  secure  to  herself  whatever  she  should  possess  under  his  Will 

herself  of  by  virtue  of  his  Will,  so  that  the  same  should  for  her  separate 

not  be  subject  to  the  Debts,  Contracts,  Control,  or  cmmTifdShe'r 

Engagements  of  any  Husband  she  might  so  thereafter  to  give,  by  her 

intermarry;  and  he  thereby  recommended  his  Wife  that  ^^^I'j^^  ^® 

she  should,  by  her  Will,  give  and  bequeath  what  she  seased  of  under 

should  die  possessed  of  under  his  Will,  in  manner  fol-  his  Will  to  cer- 

lowing,  that  is  to  say ;  one  moiety  or  half  part  between  whomhenamed: 

and  amongst  his  two  Sisters,  Lettke  and  Mary,  in  equal  held,  that  the 

shares  and  proportions,  if  they  should  be  living  at  the  ^^^^  Tmtee^^of 

time  of  her  decease ;  but  if  they  should  not  be  living  at  the  whole  of  the 

that  time,  then  to  direct  the  same  to  be  paid  and  divided  Property  pos- 

sessed  bv  her 
amongst  all  and  every  such  of  the  Child  or  Children  of  ^^^^^  ^^^  ^ju 

his  Sisters  Lettke  and  Mary  as  should  be  living  at  the  for  the  Persons 

time  of  their  (decease,  in  equal  Shares  and  Proportions ;  ^^^^^* 

and  the  other  moiety  or  half  part  he  directed  to  be 

divided  between  Jane  Gordon  and  Ann  Roderick,  his 

Wife's  two  Sisters,  in  equal  Shares  and  Proportions ;  but 

if  they  should  not  be  living  at  the  time  of  her  decease, 

then  to  direct  that  moiety  or  half  part  to  be  paid  and 
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divided  between  and  amongst  all  and  every  such  of  the 
Child  or  Children  of  Jane  Gordon  and  Ann  Roderick 
as  should  be  living  at  the  time  of  their  decease,  in  equal 
Shares  and  Proportions ;  and  he  appointed  his  Wife  and 
the  Defendant  Executrix  and  Executor  of  his  Will. 


Mrs.  Potvellf  after  her  Husband's  death,  possessed 
herself  of  the  whole  of  his  Personal  Estate ;  and  after 
paying  his  Debts,  and  Funeral  and  Testamentary  Ex- 
penses, applied  the  whole  of  the  Residue  to  her  own 
use,  except  a  part,  which  she  invested  in  the  purchase 
of  400/.  Stock,  in  the  joint  Names  of  herself  and  the 
Defendant,  West.  By  her  Will  she  gave  all  her  Stock 
in  the  Public  Funds  standing  in  the  names  of  West  and 
herself,  and  all  the  Residue  of  her  Personal  Estate,  one 
half  to  Lettice,  and  the  other  half  to  Ma9y,  the  two 
Sisters  of  her  late  Husband  John  PwDdl\  and  in  case 
of  the  death  of  either  of  them  in  her  life-time,  she  gave 
the  Share  of  the  one  so  dying  to  her  Children,  in  equal 
parts,  and  appointed  the  Plaintiff  her  Executor. 

Mrs.  Pom// received  the  Dividends  of  the  400/,  Stock 
during  her  Life ;  and  at  her  decease,  that  Sum  remained 
standing  in  her  and  the  Defendant's  joint  Names.  The 
Bill  prayed  that  West  might  be  decreed  to  transfer  the 
Stock  to  the  Plaintiff,  for  the  purposes  of  the  Will. 

Mr.  Bell,  and  Mr.  Parker^  for  the  Plaintiff,  referred 
to  2  Roper  on  Legacies,  chap.  16,  p.  308,  in  which  the 
Cases  on  the  subject  were  collected,  and  to  Attorney 
General  v.  Hall  (a). 

Mr.  Temple,  for  the  Defendant. 

fl 

\a)  8  Vin.  Abr.  456; 
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The  Vige-Chancellor  : — 
It  is  essential  to  the  execution  of  a  Trust  that  the 
subject  should  be  certain ;  and  if  this  Testator  intended 
that  his  Wife  should,  at  her  pleasure,  during  her  life, 
dispose  of  the  Property  which  he  left  to  her,  and  that 
his  recommendation  should  extend  only  to  what,  if 
any  thing,  happened  to  remain  of  his  Property  at  her 
death  undisposed  of  by  her,  then  there  is  no  Trust  to 
be  administered  by  this  Court.  It  is  true,  that  in  terms 
his  recommendation  is,  that  she  shall  by  her  last  Will 
and  Testament  give  and  bequeath  what  she  shall  die 
possessed  of,  under  and  by  virtue  of  that  his  Will,  in 
manner  therein  stated ;  and,  if  these  words  were  un-^ 
controlled  by  any  other  part  of  the  Will,  it  would  be  to 
be  implied  that  he  had  in  his  view  only  what  she  should 
happen  to  have  left  at  her  death,  and  not  all  that  he 
had  given  to  her.  But  in  a  prior  part  of  the  Will  he 
directs  that,  upon  a  second  Marriage,  whenever  that 
may  happen,  the  whole  of  the  Property  which  be  gives 
to  her,  and  not  such  part  only  as  may  have  been  then 
undisposed  of  by  her,  shall  be  secured  to  her  separate 
use.  A  second  marriage  was  at  all  times  possible  until 
her  death ;  and  whenever  a  second  Marriage  happened, 
the  whole  of  his  Property  was  to  be  secured ;  and  a 
power  to  dispose  of  any  part  of  the  Property  absolutely, 
at  any  time  during  her  life,  is  not  to  be  reconciled  to 
that  Provision,  when  he  recommends  her  to  give,  in 
the  manner  stated,  what  she  should  die  possessed  of 
under  his  Will.  I  must,  therefore,  consider  that  he 
had  in  view  the  whole  Property  which  she  should 
possess  under  his  Will;  and  that  the  expression  is 
equivalent  to  a  recommendation  to  give  the  whole 
Property  which  she  should  s6  possess. 

Dismiss  the  Bill  without  Costs. 
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1823. 
3d  and  38th 

June. 
• y ^ 

WilL  Annmiy. 

Where  an 
Annuity  is  given 
by  Wm,  with  a 
direction  that  it 
shall  be  paid 
monthly,  the 
first  payment  is 
to  be  nnde  at 
the  end  of  a 
Month  after  the 
Testator's 
Death* 


HOUGHTON  V.  FRANKUN,  and  Others, 

Admiral  graves mzAft  two  CodicUs  to  his  wm. 

In  the  second  Codicil  was  contained  the  following 
bequest: 

**  I  give  and  bequeath  nnto  Rebecca  Houghton  and 
her  Mother,  the  sum  of  160/.  per  annum,  clear  of  all 
Expei^es;  they  are  to  be  paid  13/.  6s.  %d.  monthly. 
In  case  her  Mother  should  die  first,  the  same  to  be  con- 
tinued to  the  Daughter;  provided  that  she  remains 
single/'  The  Testator  bequeathed  the  Residue  of  his 
Personal  Estate  to  the  Defendants,  Maria  FrankUn  and 
Elizabeth  Edwards. 


The  Bill  was  filed  by  Rebecca  Houghton  and  her 
Mother,  for  the  usual  Accounts  of  the  Testator's  Per- 
sonal Estate;  and  to  have  a  sufficient  part  of  the  Residae- 
appropriated  for  securing  the  Annuity  of  160  /. 

In  the  course  of  the  Cause  a  question  was  made 
as  to  the  time  from  which  the  Annuity  was  to  com- 
mence ;  and  that  question  now  caine  on  to  be  argued. 

Mr.  Pemberton  for  the  Defendants : — 
An  Annuity  given  by  Will  does  not  become  payable 
until  the  end  of  a  year  after  the  Testator's  death.  In 
Gibson  v.  Bott  (a),  the  Lord  Chancellor  says  :  "  If  an 
Annuity  is  given,  the  first  payment  is  paid  at  the  end  of 
the  year  from  the  death."    The  same  point  came  CH> 


(a)  7  Ves.  89. 
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again  before  the  Lord  Chancelhr  in  Feams  v.  Young  {b);  1823. 

in  which  case  the  Lora  Chancellor  states*  t^at  it  was  not     "' 
▼eiy  well  settled  whether  the  Tenant  for  Life  was  en-     Houohtoit. 
titled  to  Interest  from  the  death,  or  from  a  year  after-      Franlkim 
wards ;  but  that,  at  that  time,  the  opinion  of  several      *^<*  other*. 
of  the  Masters  was,  that  it  was  not  to  be  paid  until  two 
years.    Your  Honor  decided  the  point  in  Stott  ▼.  HoU 
Ungworth  (c) ;  and  from  what  your  Honor  says  in  the 
beginning  of  your  Judgment  in  Storer  t.  Prestage  (d),  it 
must  be  inferred,  that  unless  there  are  express  Direc- 
tions for  the  Commencement  of  the  Annuity,  it  is  not 
to  commence  until  the  end  of  one  year  after  the  Tes- 
tator's death. 

Mr.  Heald,  and  Mr.  Sumnsion,  for  the  Plaintifis: — 

There  is  something  in  the  Report  of  Feams  v.  Young 
which  did  not  £bJ1  from  the  Lord  Chancellor;  for  his 
Lordship  is  made  to  say,  that  an  Annuitant  is  no  more 
than  Tenant  for  life.  But  the  contrary  was  decided  in 
Bayley  y.  Bishop  (e).  There  it  was  held  that  the  direc- 
tion to  lay  out  500/.  in  the  purchase  of  an  Annuity  for 
the  Life  of  the  Testator's  Son,  was  a  Gift  of  the  500/. ; 
and  that,  upon  a  Bill  filed,  he  might  have  received  the 
Money,  and  the  Court  would  not  have  compelled  the 
Trustees  to  lay  it  out  in  the  purchase  of  an  Annuity. 
The  Cases  cited  on  the  other  side  are  Cases  of  Annuities 
charged  upon  the  Residue ;  but  here  the  Annuity  is  prior 
to  the  Residue.  The  expressions  of  the  WiU  manifest 
an  intention  of  immediate  Payment.  The  direction  that 
the  Annuity  is  to  be  paid  by  monthly  Payments,  means 

ib)  9  Vc8.  549.    See  p.  553- 

(c)  3  Madd.  161.  (</)  Ibid.  167. 

(e)  9  Ves.  6. 
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t;hat  the  Annuitant  is  to  receive  the  first  Payment  at  the 
end  of  the  first  month  after  the  Testator's  death ;  and  it 
is  impossible  that  the  Testator  conld  mean  that  the  first 
Payment  was  to  be  deferred  until  the  end  of  thirteen 
months  after  the  Testator^s  decease. 


Mr.  Pemberton,  in  reply,  said»  that  there  was  no 
difference  between  an  Annuity  and  a  I^egacy ;  for  that 
it  was  as  difficult  to  provide  a  Fund  for  the  Payment  of 
an  Annuity  as  it  was  for  the  Payment  of  a  Legacy. 


The  Vice-Chakcelloe  : — 
As  a  Will  speaks  at  the  death  qf  a  Testator,  it  must 
be  intended  that  the  Payment  of  an  Annual  Sum  given 
by  it  is  to  commence  firom  that  period,  unless  there  be 
some  circumstances  or  expression  in  the  Will  to  control 
that  intention.  In  this  Will  there  is  no  such  circum- 
stance or  expression ;  and  I  am,  therefore,  of  opinion, 
that  the  Payment  of  this  Annuity  ought  to  commence 
from  the  Testator's  death. 
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HOSKINS  V.  LLOYD.  g^^S^, 

1  HE  Defendant  being  in  Contempt  for  want  of  Answer,  Practice. 
filed  his  Answer,  but  did  not  get  the  Order  to  clear  his  Conimpt. 
Contempt  The  Plaintiff  afterwards  moved  for  the  pro-  \vh*'~"  n 
duction  of  Deeds  upon  an  admission  in  the  Answer,  fendant  is  in 
And  subsequently  the  Defendant  obtained  an  Order  to  Contempt  for 
dismiss  the  Bill  for  want  of  Prosecution.  ,^er,  and  after- 

wards files  it, 

A  Motion  was  now  made  on  the  part  of  the  Plaintiff  1^!?®  ^iu  ^^4^ 

*^  acts  on  the  An« 

to  discharge  the  Order  for  dismissmg  the  Bill,  on  the  swer  he  waves 
ground  of  irregularity,  because  it  had  been  obtained  ^^A^^^^f^\ 
before  the  Defendant  had  obtained  an  Order  to  clear  his  ant  need  not 
Contempt.  obtain  an  Order 

to  discharge  it. 


Mr.  Agar,  for  the  Motion,  cited  Green  v.  Thamsm(a). 

Mr.  Tinney,  for  the  Defendant,  opposed  the  Motion, 
and  cited  Anon.^b),  Const  v.  Ebers(c),  and  Smith  ▼• 
Blqfield{d),  insisting  that  the  Contempt  had  been  waved 
by  the  Plaintiff  moving  upon  the  Answer.  But  he 
offered  to  submit  to  the  Order  now  sought,  on  the  terms 
of  the  Plaintiff  paying  all  the  Costs  of  the  Motion  to 
dismiss  the  Bill,  and  of  the  present  Motion* 

The  Vice-Chakcellob  : — 

A  Defendant  who  puts  in  his  Answer  may  be  dis- 
charged of  his  Contempt,  either  by  the  usual  Order,  or 
by  the  waver  of  the  Plaintiff.  Here  he  did  not  obtain 
the  usual  Order ;  but  the  Plaintiff,  by  accepting  and 
acting  upon  the  Answer,  waved  the  Contempt. 

(a)  Ante,  121.  (c)  i  Madd.  530. 

(6)  15  Ves.  174.  ((0  2  V,  &  B.  100. 
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j8s3.  the  attorney  GENERAL  ».THE  EARL  OF 

yth  June.  ASHBURNHAM. 

Charity.  ThIS  was  a  Chanty  Information  filed  by  tiie  Attorn^ 

^.         p.  General,  without  naming  any  Relator,  under  the  59  G.  3, 

rity  Information  c*  9i>  B.I ;  and  the  question  was,  whether  the  Court 

is  filed  under  had  any  Jurisdiction  to  order  the  Defendant  to  pay  the 

StS^J  Re?'''^««^  G«im./hi8  Costa. 

lator,  the  Court 

Sd^h?"""  '"^^  Attorney  General,  and  Mr.  Pemberton,  for  tfie 

Defendant  to  pay  Crown : — 

G^tS htf^'  Where  Informations  are  filed  on  behalf  of  Charities, 

Costs.  the  Attorn^  General  sues  at  the  instance  of  other  Par- 

ties ;  and  whenever  that  is  the  case  Costs  are  given  to 
the  Crown ;  and  where  the  Attorney  General  is  Defend- 
ant the  practice  is  to  make  the  Plaintiff'  pay  him  his 
Costs.  This  Act  only  substituted  another  remedy  for 
Charities,  in  lieu  of  the  former,  in  which  the  Court 
could  give  Costs.  If  the  Court  has  not  that  power, 
every  person  whose  conduct  is  attacked  would  defend 
it,  as  he  woukl  not  be  Uable  to  Costs.  This  Act  was 
only  intended  to  apply  a  new  and  additional  remedy; 
and,  therefore,  as  it  says  nothing  about  Costs,  but  leaves 
the  conduct  and  decision  of  the  Suit  the  same  as  before, 
it  leaves  the  discretion  as  to  Costs  in  the  same  situation. 
The  rule  that  the  Attorney  General  neither  receives  nor 
pays  Costs,  applies  only  to  Suits  respecting  any  Debt  or 
Interest  of  the  Crown.  Here  he  does  not  sue  for  any 
Interest  of  the  Crown.  When  the  Act  says :  ''  that  it 
shall  be  lawful  for  the  Court  to  proceed  in  hearing  and 
deciding  the  Suit,  according  to  the  due  course  of  the 
Cotrt,''  it  means  the  due  course  of  the  Court  in  Cases 
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instituted  before  the  passing  of  the  Act    The  principle  1823. 

upon  which  a  Relator  is  named  is  not  for  the  purpose  of     '        "        ' 
chai^ng  the  Defendants  with  Costs,  but  to  enable  them     ^J^ner a l 
to  receive  Costs.    The  object  of  the  Act  was*  to  prevent  v. 

any  Proceedings  being  commenced  for  the  purpose  of     '  ^  ^^^  ^^ 
harassing  individuals.    It  would  be  an  extraordinary 
interpretation  to  say  that  this  Statute  was  passed,  not  to 
reform  Abuses^  but  to  skreen  Delinquents  from  the 
consequences  of  misconduct- 

Mr.  Wingfieldf  for  the  Trustees. 

Mu'Sugden,  and  Mr*  Sideboitom,  for  the  Defendant: — 

The  King  neither  pays  nor  receives  Costs.  The 
reason  given  for  this  is,  that  as  it  is  his  Prerogative  not 
to  pay  them  to  a  Subject,  so  it  is  beneath  his  dignity  to 
receive  them  (a).  The  obligation  to  pay,  and  the  right 
to  receive  Costs,  must  be  co-existent;  and  if  the  Attor- 
ney  General,  as  is  admitted  on  the  other  side,  does  not 
pay  Costs  he  cannot  be  entitled  to  receive  them.  The 
Case  mentioned  by  Mr.  Beames  (b)  has  been  decided, 
and  no  Costs  were  given  to  the  Crown,  though  it. was 
decided  in  favour  of  the  Crown.  The  object  of  this 
Act  was  to  allow  the  Attorney  General  to  apply  to  the 
Court  by  Petition ;  and  the  other  mode  was  inserted  . 
only  to  prevent  its  being  inferred  that  the  former  course 
was  prohibited.  But  when  the  Attorney  General  does 
proceed  by  Information  he  must  proceed  in  the  same 
manner  as  he  did  before  *  the  passing  of  the  Act.  No 
Case  can  be  produced  in  which  the  Attorney  General 
has  received  Costs. 

(a)  3  Black.  Com.  400. 

(b)  Beames  on  Costs,  83,  note  2. 
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1 833.  The  Attom^General  ia  reply : — 

*       '       '        If  coUumcm  is  suspected  between  the  Defendants 

ArroBSBT-     ^^  ^^  Relators,  the  Attorney-General  is  served  with 

o.  Notices  to  attend  the  Inquiries  before  the  Master  ;  he 

the  Earl  of     attends  by  a  distinct  Solicitor,  and  always  receives  his 

Costs.     It  does  not  follow  that  the  Crown   cannot 

receive  Cdsts^  because  it  does  not  pay  them.    The 

practice  of  introducing  Relators  was  established  because 

as  the  Crown  might  receive,  but  did  not  pay  Costsr 

there  might  be  some  person  liable  to  them.    It  is  every 

day's  practice  in  the  Court  of  Exchequer  for  the  Cfown 

to  receive  Costs  in  cases  of  Interlocutory  Applications, 

which  are  refused  as  being  fnvolous.    In  a  late  Case 

the  Defendant  appUed  for  further  time  to  put  in  a 

forther  Answer,  and  the  Court  gave  theil^lomey-Genera/ 

his  Costs. 

The  Vicb-Chancellor  : — 

Before  the  passing  of  the  Statute  in  question,  it  was 
the  settled  practice  of  this  Court  that  the  Aitom^^ 
General  could  not  proceed  in  an  Infotmation  respecting 
a  Charity,  without  naming  a  Relator,  who  might  be 
answerable  in  Costs  to  the  Defendants.  Upon  these 
Informations  in  matters  of  Charity^  where  the  merits  of 
the  Case  required  it,  the  constant  habit  of  the  Court 
was  to  subject  the  Defendant  to  all  the  Costs  of  the 
Proceeding.  And  if  this  new  Act,  (which,  for  the 
purpose  of  giving  additional  fecilitics  to  Suits  of  this 
nature,  enables  the  Att(n7iey'General  to  file  his  Infer* 
mation  without  the  intervention  of  a  Relator,)  should 
have  the  effect  of  relieving  the  Defendant  from  Costs 
to  which  he  was  before  liable,  it  would  certainly  be 
some  surprize  upon  the  intentions  of  the  Legislature. 
It  is  said  that,  although  this  result  may  not  have  been 
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in  the  contemplation  of  the  Legislature,  it  is  the  neces-  18^3. 

sary  consequence  of  a  general  principle,  that  the  Crown 

can  neither  pay  nor  receive   Costs.    I  find  no  such       gek"^^^l" 

general  principle  in  Courts  of  Equity.    The  Attorney'  v. 

General  constantly  receives  Costs,  where  he  is  made  a       '^®  ^^^  ^^ 

Defendant  in  respect  of  Legacies  given  to  Charities  (c) ; 

and,  even  where  he  is  made*  a  Defendant  in  respect  of 

the  immediate  rights  of  the  Crown  in  cases  of  Intestacy. 

And  where  Charity-Informations  have  been  filed  by  the 

Atiomejf'General,  Costs  have  been  firequently  awarded 

him  in  interlocutory  matters,  independently  of  theRelaton 

And*  this  supposed  general  principle  which  is  asserted 

by  the  Defendants,  is  not  maintsdned  by  any  Decision, 

or  by  any  Dictum^  which  appears  in  any  reported  Case. 

Collecting  the  Law  of  the  Court,  in  this  case  as  in 

others,  firom  its  practice,  I  am  of  opinion,  that  although 

the  Attomey^General,  suing  in  discharge  of  his  public 

duty,  could  never  be  made  to  pay  Costs  in  a  Court  of 

Equity,  and  that  he  was,  therefore,  obliged  to  name 

a  Relator  in  matters  of  Charity,  yet  it  is  not  the  rule 

of  a  Court  of  Equity  tht^t  he  can  not  receive  Costs, 

and  that  the  Defendant  must,  in  this  Case,  pay  his 

Costs. 

It  is  hardly  necessary  to  notice  the  reference  that 
has  been  made  to  the  case  of  Costs  in  a  Court  of  Law. 
In  those  Courts,  Costs,  to  nomne,  were  unknown  to  the 
common  Law,  and  were  recovered  only  by  increased 
Damages.  The  Statute  of  Gloucester  (d),  which  firet 
gave  Costs  expressly,  did  not  extend  to  the  King,  be- 
cause he  was  not  specially  named;  but  it  was  expressly 
provided  by  the  33d  H.  8,  c.  9,  that  the  KJng  shall 
recover  his  Debt  with  Costs. 

(c)  SeeMoggridge  v.  Tkackwell,  7  Ves.  88. 
Id)  6£dw.  1,  c.  I. 


398  CASES   IN  CHANCERY. 


1823.  GREEN  and  Others  v.  FOLGHAM  and  Others. 
10th  June. 

ITiesolePos-  *^  ^79^  William  Singleton  V9Z.^  possessed  of  a  Recipe 

sessor  of  a  Re-  for  making  an  Ointment  called  "  Dr.  Johnson*s  Ointment 

a  M^kiSe^^"^  for  the  Eyes,"  the  contents  of  which  were  known  only 

assigned  it,  ou  to  himself;  and  in  the  month  of  September  in  that  year, 

the  Marriage  of  ^po^  ^he  treaty  for  the  Marriage  of  his  Daughter  Selina 

to  Trustees  in  '^'^^  Timothy  Folgham,  it  was  agreed  that  the  Ownership 

Trust  for  her  and  of  the  Ointment,  and  the  Recipe,  should  be  settled,  after 

foTthdJ^^uis ;  *®  decease  of  Singleton  and  his  Wife,  for  the  benefit  of 

and  directed  that  Folgham  and  his  intended  Wife,  and  their  Issue,  in  the 

after  their  De-  manner  after  mentioned.   Accordingly,  by  an  Indenture 

be  sold  for  the  dated  the  12th  of  September  1794,  and  made  between 

benefit  of  their  Mr.  and  Mrs.  Singleton  of  the  first  part,  Mr.  and  Mrs. 

Mother  destroy-  ^^^g^^  of  the  second  part,  and  three  Trustees,  of  whom 

ed  the  Recipe,  the  Defendant  Church  was  the  Survivor,  of  the  third 

and  verbally  p^^  j^  pursuance  of  the  A^eement,  and  in  considera- 

communicated  .                          .             , 

the  contents  to  ^^^  ^^  ^be  Marriage  which  had  then  lately  taken  place, 

her  eldest  Son,  Singleton  assigned  to  the  Trustees  the  Proprietorship  of 

his  Brothers  and  ^^  Medicine,  upon  Trust  for  Singleton  and  his  Wife, 

Sisters.    Upon  during  their  Lives,  and  the  Life  of  the  Survivor  of  them ; 

a  Bill  filed  ^^^  ^f^^^^  ^^  Survivor's  decease,  upon  Trust  for  Selina 

against  him  by  '' 

someof  Uie  Folgham,  for  her  Life,  for  her  separate  use;  and  afler 

younger  Child*  her  decease,  upon  Trust  for  Folgham  for  his  life;  and 

elaredtoholdthe  ^^  was  declared,  that  if  at  the  decease  of  the  Survivor  of 

Secret  upon  the  these  four  persons  there  should  be  more  than  one  Child 

S^Sn'iit'Ld  ^^  Folgham  and  his  Wife,  the  Trustees  should  sell  the 

was  decreed  to  Ownership  of  the  Ointment,  and  the  Money  arising 

account  for  the  from  the  Sale  should  be  laid  out  by  the  Trustees  in  their 

Profits  made  by  .                  '             " 

him  by  the  Sale  of  the  Medicine  after  his  Mother's  death ;  and,  as 

a  Sale  was  impracticable,  an  Issue  was  directed  to  ascertain  the  Value 

of  the  Secret. 
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Namess  on  Goyernment  or  Real  Securities,  for  the 
benefit  of  such  Children,  in  equal  Shares,  and  to  be 
transferred  to  them  at  the  usual  periods.  And  Mr.  and 
Mrs.  Folgham  covenanted,  that  if  any  of  their  Children 
should  survive  them,  they  should  discover  to  one  or 
more  of  them  the  method  of  making  the  Ointment. 
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Mr.  Singleton  survived  his  Wife  and  Mr.  Folgham ; 
and  on  his  death  the  Recipe  was  delivered  to  Mrs. 
Folgham.  She,  assisted  by  the  Defendant,  William  Sin-- 
gleton  Folgham^  one  of  her  Sons,  made  and  vended  the 
Ointment  until  about  six  months  before  her  death; 
when,  having  previously  communicated  to  him  verbally 
the  Secret  of  making  the  Ointment,  she  retired  into 
the  Country,  and  left  him  in  the  entire  management 
of  the  Concern.  In  Jan.  1816  Mrs.  Folgham  died, 
leaving  Is^ue  the  Plaintiff,  Selina  Elizabeth  Green, 
(who  afterwards  married  the  Plaintiff  Stephen  Green,) 
the  Defendant  William  Singleton  Folgham,  and  three 
other  Children,  all  of  whom  were  then  Infants.  The 
Recipe  was  not  found  after  Mrs.  Folgham's  death,  and 
it  was  therefore  believed  that  she  had  destroyed  it.  In 
March  1816,  William  Singleton  Folgham  came  of  Age; 
when  Church,  the  surviving  Trustee,  conceiving  that  it 
would  be  more  beneficial  to  the  Parties  interested,  that 
W,  S.  Folgham  should  make  up  and  vend  the  Ointment 
according  to  his  Mother's  instructions,  for  the  benefit  of 
himself  and  his  Brothers  and  Sisters,  than  that  the  Secret 
should  be  sold,  an  Indenture,  dated  the  22d  day  of  June 
1816,  was  made  between  W.  S.  Folgham  of  the  one  part, 
and  Church,  and  one  Hall,  of  the  other  part ;  by  which, 
after  reciting  that  the  Secret  of  making  the  Ointment 
had  been  communicated  to  W.  S,  Folgham  by  his 
Mother,  for  the  benefit  of  himself  and  his  Brothers  and 
Sisters,  W.  S,  Folgham  covenanted  to  make  up  and  sell 
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the  Ointment,  and  twice  in  every  year  to  pay  to  Xihureh 
and  Hall  four  fifths  of  the  clear  profits,  after  deducting 
25/.  per  cent,  yearly  from  the  gross  Amount  of  the 
Sales,  for  his  trouble.  And  it  was  declared  that  Church 
and  Hall  should  stand  possessed  of  the  four  fifths  of 
the  Profits,  in  Trust  for  Mr.  and  Mrs.  Folghatn*^  other 
Children. 

W.  S.  Folgham  made  up  and  sold  the  Ointment,  and 
disposed  of  the  Profits  according  to  the  Provisions  of 
this  Deed.  In  March  1817,  Mrs.  Green  came  of  Age; 
&nd  on  the  17th  of  September  in  that  year,  she,  at 
W,  5.  Folgham^Q  request,  signed  an  Agreement  to 
trcmsfer  to  him  all  her  Interest  in  the  Ointment,  in  con- 
sideration of  his  paying  an  Annuity  of  100/.  to  her,  and 
to  the  Plaintiff  Stephen  Gteen  (to  whom  she  was  then 
about  to  be  married)  for  their  Lives ;  and  on  the  2  2d  of 
the  same  month  she  also,  at  W.  S.  Folghanfs  request, 
executed  a  Deed-PoU  confirming  the  Indenture  of  the 
Md  of  June  1816. 


The  Bill  did  not  take  any  notice  of  the  recital  before 
mentioned  in  the  Indenture  of  June  1816;  but  it  charged 
that  the  Provisions  made  by  that  Indenture  for  the 
Plaintiff  Mrs.  Greenj  and  the  other  younger  Children 
whilst  they  were  under  Age,  was  very  disadvantageous 
to  them:  That  Church  and  Hall  acted  in  concert  to- 
gether, and  had  imposed  upon  thein  in  respect  of  the 
Provisions  of  that  Deed :  That  Mrs.  Green  was  imposed 
upon  by  W.  S.  Folgham  in  respect  of  the  Deed-Poll 
of  September  1817;"  That  she  was  ignorant  of  its 
contents  when  she  executed  it :  iThat  it  was  obtained 
from  her  by  Fraud:  That  the  Annuity  of  100/.  a 
year  was  a  grossly  inadequate  Consideration  for  the 
Share  of  the  Profits  of  the  Ointment  to  which  )she  was 
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entitled  under  the  Settlement:  That  W.  S.  Folgham. 
held  the  Proprietorship  of  the  Ointment  subject  to  the 
Trusts  of  the  Settlement :  That  those  Trusts  ought  to  be 
performed,  and  the  Ownership  of  the  Ointment  sold,  as 
directed  by  that  Instrument. 

The  Bill  prayed,  that  the  Deeds  of  June  1816,  and 
September  1817,  and  the  Agreement,  might  be  declared 
fraudulent  and  void,  and  be  delivered  up  to  be  cancelled: 
That  the  Trusts  of  the  Settlement  of  September  1794 
might  be  performed :  That  an  Account  might  be  taken 
of  the  quantities  of  the  Ointment  sold  since  Mrs. 
Folgham^^  death,  and  of  the  Monies  produced  by  the 
Sale:  That  one  fifth  of  the  Profits  might  be  paid  to 
the  Trustees  of  .Mr.  and  Mrs.  Green's  Marriage  Settle- 
ment, and  three  fifths  be  placed  put  at  Interest  for  the 
benefit  of  the  three  other  younger  Children :  That  the 
Ownership  of  the  Ointment  might  be  sold,  and  the  Pro^ 
ceeds  applied  according  to  the  Trusts  of  the  Settlement  \ 
and  that  W.  S,  Folgham  might  be  restrained  from 
divulging  the  method  of  preparing  the  Ointment. 

TF.  S.  Folghanij  by  his  Answer,  said,  that  the  ex- 
istence  of  the  Settlement  was  not  known  to  him  until 
long  after  he  had  be^n  in  possession  of  the  Secret  of 
preparing  the  Ointment :  That  his  Mothjsr  communicated 
the  Secret  tq  him  withoat  imposing  any  Conditions  on 
him,  or  stating  that  any  oth^r  person  was  to  partal^e  of 
the  Profits  of  the  Oin^pient ;  and  he  submitted  whether, 
under  these  circumstances,  his  Brothers  and  Sisters 
topk  any  Interest  in  the  Ownership  of  the  Ointment 
under  the  Trusts  of  the  Settlement,  and  whfsther.he  wjas 
bonnd  by  the  Provisions  thereof.  He  admitted  .that ,  he 
caipe  of  Age  on  the  20th. of  March  18169  and  that^ 
D  D  2 
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having  become  acquainted  with  the  contents  of  the 
Settlement,  he  was  desirous  that  his  Brothers  and 
Sisters  should  partake  of  the  Profits  of  the  Ointment ; 
and  that  he  accordingly  executed  the  Indenture  of  June 
1816;  and  he  submitted  that  that  Deed^  having  been 
made  for  the  interest  of  all  the  Infants,  ought  not  to  be 
disturbed.  He  said  that  he  had  devoted  his  whole  time 
and  attention  to  the  conduct  of  the  Business^  and  was 
brought  up  with  the  full  expectation  of  having  the 
Profits  forliis  Provision;  and  that,  in  order  to  assist 
his  Mother  in  the  Business,  he  had  given  up  a  Situation 
which  he  had  filled  for  five  years;  and  that,  in  the 
course  of  conducting  the  Business,  he  had  been  obliged 
to  forego  many  advantageous  opportunities  of  Advance- 
ment in  other  pursuits ;  and  he  denied  all  the  Allegations 
in  the  Bill  as  to  the  Deed-Poll  and  Agreement  having 
been  obtained  from  Mrs.  Green  by  fraud  or  surprise,  and 
as  to  the  Annuity  of  100/.  being  an  inadequate  Consi- 
deration for  her  share  of  the  Profits  of  the  Ointment. 


The  Cause  now  came  on  to  be  heard  on  the  Bill  and 
Answer. 


Mr.  Hart,  and  Mr.  Girdlestonej  for  the  PlainlifiB  li— 

The  communication  of  the  Secret  by  the  Mother  to 
the  Defendant  W.  S.  Folgham  was  a  Breach  of  Trust ; 
and,  as  he  gave  no  Consideration  for  the  Secret,  he  must 
be  considered  as  holding  it  subject  to  the  Trusts  of  the 
Settlement.  At  all  events  he  is  precluded,  by  the  recital 
ill  the  Indenture  of  June  1816,  firom  saying  that  the 
Secret  was  disclosed  to  him  for  his  own  benefit.  It » 
impossible  that  the  Deed  of  1816  can  be  supported^  as 
tiie  Trustees  had  no  authority  to  make  the  Arrangement 
which  it  was  the  object  of  that  Deed  to  carry  inta 
effect. 
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Mr.  Horncj  and  Mr.  Knight,  for  the  Defendant 
W.S.Folgham:— 
The  Argument  in  this  Case  divides  itself  into  two 
Heads :  first,  whether  Uiis  Secret  is  Property  on  which 
the  Court  can  act^  and^  secondly,  whetBer  it  was 
not  communicated  under  such  circumstances  as  to  pre- 
vent ihe  Court  from  acting,  except  under  the  Deed  of 
iSiS,  by  which  W.  S.  Fotgham  is  willing  to  be  bound. 

1st.  This  is  a  mere  verbal  Secret:  it  wasjneyer  com- 
mitted to  writings  Now  can  the  Court  perform  a  Trust 
which  is  fastened  upon  a  Substance  so  shadowy  as  this  { 
It  never  can  be  ascertained  whether  the  Secret  disclosed 
is  or  is  not  the  real  Secret.  There  can  be  no  Property 
in  a  subject  of  this  nature.  Netobery  v.  James  (a),  Wil- 
Uams  V.  Williams{b).  Nor  is  even  the  exclusive  enjoy- 
ment of  it  protected  by  Patent.  No  such  relief  as  is 
sought  by  the  Bill  can  be  granted ;  for  the  Plaintiffs^  in 
fact,  pray  for  a  specific  performance  of  the  original 
Settlement 
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ad.  This  Secret,  which  the  Parties  attempted  to  make 
the  subject  of  a  Settlement,  is  revealed  to  a  Person 
ignorant  of  the  Trusts  of  that  Settlement;  and  the 
question  is,  whether  a  Person  coming  to  the  knowledge 
of  a  Secret  under  such  circumstances  does  not  take  it 
in  such  a  manner  as  not  to  subject  him  to  any  Trust? 
The  question  whether  he  is  a  Trustee,  does  not  depend 
upon  his  being  the  depositary  of  the  Secret ;  but  whe- 
ther it  was  revealed  to  him  under  such  circumstances 
as,  if  a  Bill  had  been  filed  against  him,  he  would  have 
been   declared  a  Trustee.     The  communication  was 

(a)  a  Mer.  446. 

(b)  3  Mer.  157.  But  see  Yovatt  v.  Winyard,  1  J.  &  W.  394,^ 
and  Brysofi  v.  Whitehead,  ante  74. 
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made  to  him  by  his  Mother,  under  no  Trust.    He  made 
no  promise,  at  the  time,  that  he  would  hold  it  for  the 
benefit  of  his  Brothers  and  Sisters.'    If  the  Secret  was 
originally  disclosed  without  any  Trust,  can  this  Court 
now  affect  his  Conscience?   Unless  he  originally  took 
it  as  a  Trustee,  nothing  that  occurred  subsequently  can 
make  him  a  Trustee.    When  the  Settlement  was  disco- 
vered no  new  Equity  arose.    Because  it  was  a  breach 
of  trust  in  the  Mother  to  disclose  the  art  of  making 
this  Ointment,  it  does  not  follow  that  a  Trust  was  fixed 
on  the  Person  to  whom  it  was  disclosed.    Suppose  this 
Defendant  had  communicated  the  Secret  to  another 
Person,  it  would  not  have  been  a  breach  of  trust  in 
him,  and'  he  could  not  have  been  restrained  from  reveal- 
ing it;  and  if  he  could  not  have  been  restrained  from 
revealing  it,  what  is  there  in  this  Court  to  compel  him 
to  reveal  it  for  the  benefit  of  the  Plaintiffs?    Besides, 
W.  S.  Folgham  did  give  a  valuable  Consideration  for 
the  Secret ;  for  he  swears,  in  his  Answer,  that  he  gave 
up  a  very  lucrative  situation  for  it.     We  then  come  to 
the  Deed  of  1816 :   W.  S.  Folgham  submits  to  it,  and  is 
willing  to  be  bound  by  it.    But  the  Plaintifis,  at  one 
time,  repudiate  that  Deed,  and,  at  another,  insist  upon 
it,  and  claim  the  benefit  of  the  recital.    But  as  Admis- 
sions made  pending  a  Compromise  are  not  the  subjects 
of  Evidence,  so  an  Admission  made  upon  a  Family 
Agreement  cannot  be  taken  advantage  of  against  the 
Party  making  it.    Can  a  Party  who  seeks  to  set  aside 
a  Deed  of  Family  Compromise  take  advantage  of  such 
an  admission  as  an  Estoppel,  and  then  set  aside  the 
Deed  upon  which  that  Estoppel  arises?    He  cannot 
destroy  the  Deed,  and  then  take  advantage  of  it.    Be- 
sides, the  facts  stated  on  the  Record  contradict  that 
recital ;  and  if  the  Plaintiffs  had  not  set  their  Cause 
down  on  Bill  and  Answer,  but  had  filed  a  Replication^ 
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we  couI4  have  produced  Evidence  to  explain  away  that 
recital,  which  we  are  now  precluded  from  doing  by 
their  not  adopting  that  course.  What  benefit  ivill  they 
derive  from  avoiding  the  Deed  ?  For  if  the  Deed  is 
dec]are4  void>  their  situation  will  be  the  same  it  was 
before  the  Deed  wa^  executed. 

Mr.  Merivale,  for  the  Defendant,  Maria  Folgham  :— 

The  arrangement  made  by  the  Deed  in  1816  was 
extremely  beneficial  to  my  Client,  and  her  interests 
will  be  greatly  prejudiced  if  that  Deed  is  set  aside. 
The  Depree  sought  by  this  Bill  is  one  which  the  Court 
could  qott  enforce.  The  Bill  prays  that  th^  Ownership 
of  this  Ointment  may  be  sold.  Now*  supposing  the 
Court  w^  to  decree  a  Sale,  how  could  it  enforce  it  ? 
l¥hat  are  the  acts  which  W.  S,  Folgham  is  to  do,  in 
order  to  give  effect  to  the  Sale ;  and  how  is  the  Court 
to  compel  him  to  do  those  acts  ?  The  Lord  Chancellor 
has  decided  that  it  is  impossible  to  enforce  the  Nega- 
tive (c),  and  it  is  much  more  difficult  to  enforce  the 
Affirmative. 

Mr.  Bell,  and  Mr ^Pqnfs,  for  the  Trustees. 

The  Vice-Chancellok  : — 

It  was  stated,  at  the  Bar,  that  the  Defendant,  W.  S. 
Folgham,  was  a  Purchaser  of  this  Secret  for  a  valuable 
Consideration,  without  notice  of  the  Settlement ;  but 
no  such  case  is  made  in  his  Answer.  And,  after  the 
admission  made  by  him  in  his  Answer  that  he  volua- 
taiily  considered  himself  as  a  Trustee  for  the  Marriage 
Seldemait,  and  after  the  execution  of  the  Deed  of 
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June  i8i6y  which  is  not  impeached,  he  cannot  suc- 
cessfully assert  a  personal  Title  to  this  Secret. 

• 
By  the  terms  of  the  Marriage  Settlement  the  Trustees 
were  directed  to  sell  this  Secret  upon  the  death  of 
Selina  Folgham ;  and,  having  no  authority  to  deal  with 
this  subject  as  they  have  in  fact  dealt  with  it  by  the 
Deed  of  June  1816,  that  Deed  is  merely  void  against 
the  younger  Children,  who  were  all  then  Infants.  The 
subsequent  Agreement  of  September  181 7,  by  which 
Selina  Green  engaged  to  assign  her  Interest  in  the 
Secret  to  the  Defendant  for  the  Annuity  therein  stated, 
being  abandoned  at  the  Bar,  is  now  out  of  the  question. 
The  Defendant,  TT.  S.  Folgham,  being  to  be  considered 
therefore  as  a  Trustee  of  this  Secret  under  the  Settle- 
ment, the  first  rjslief  to  which  the  Plaintiffs  are  entitled 
is,  that  he  should  come  to  an  Account  for  the  Profits 
actually  made  by  him  since  the  death  of  his  Mother, 
from  the  Sale  of  the  Ointment,  having  a  reasonable 
Allowance  made  to  him  for  his  time  and  trouble  in 
preparing  and  vending  the  same.  If  this  Secret  could 
be  made  a  subject  of  Sale,  the  Plaintiffs  would  be  next 
entitled  to  ask  from  the  Court  that  a  Sale  should  be 
directed  accordingly.  But,  inasmuch  as  the  Court  has 
no  possible  means  either  to  communicate  this  Secret  to 
a  Purchaser  with  certainty,  or  to  protect  him  in  the 
enjoyment  of  it,  a  Sale  becomes  impracticable.  But 
although  the  Court  can  not  direct  a  Sale,  it  has  the 
power  of  taking  a  course  which,  in  point  of  advantage, 
will  be  equivalent  to  the  Plaintiffs.  It  can  inquire 
what  would  be  the  Value  of  this  Secret  to  sell,  provided 
it  could  be  made  the  subject  of  Sale ;  and  the  Annual 
Profits  which  have  actually  been  made  by  the  Sale  of 
the  Ointment  from  the  death  of  the  Mother  will  be  a 
&ir  criterion  by  which  that  Value  may  be  estimated. 
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I  think  that  this  Value  is  more  fit  for  the  conBideration 
of  a  Jury  than  of  the  Master ;  and,  after  decreeing  the 
Account  of  the  Profits  firbm  the  death  of  the  Mother, 
in  the  manner  which  I  have  stated^  I  shall  direct  the 
PariMB  to  proceed  to  an  Issue  at  Law,  in  order  to  try 
what,  at  the  date  of  this  Decree,  was  the  pecuniary 
Value  of  the  Secret  for  the  preparation  of  the  Ointment 
in  the  Pleadings  mentioned,  called,  ''  Dr.  Johnson's 
Ointment  for  the  Eyes,  or  the  Golden  Ointment.''  The 
circumstances,  that  the  Plaintiff  Se/t;?a  Green's  Interest 
in  the  Secret  is  made  the  subject  of  her  Marriage 
Settlement,  and  that  one  or  more  of  Mrs.  Folghatn's 
Children  are  still  Infants,  are  not  material  for  present 
i^onsideration. 
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Let  further  Directions  and  Costs  be  reserred. 


DECREE  IN  GREEN  v.  FOLGHAM. 

This  Court  doth  order  and  decree.  That  it  be. referred  to 
Mr.  Crosst  one  of  the  Masters  of  this  Court,  to  take  an  Account 
of  the  Money  received  by  the  Defendant,  fV.  S.  Folgham^  or 
by  any  Person  or  Persons  by  his  order,  or  for  his  use,  in  respect 
of  the  Sales  of  the  Ointment,  or  medical  Preparation,  called,  &c. 
since  the  death  of  Selina  Folghem,  in  the  Pleadings  named ; 
and  also  an  Account  of  his  charges  and  expenses  in  the  Pre- 
paration and  Sale  of  the  said  Ointment ;  and  in  taking  the  said 
Account  the  Master  is  to  consider  what  would  be  a  reasonable 
compensation  to  the  Defendant,  W.  8.  Folgham,  in  respect  of 
the  Preparation  and  Sale  of  the  said  Ointment:  And  it  is 
ordered,  that  the  said  Master  do  take  an  Account  of  the  Pay- 
ments which  have  been  made  by  the  said  W,  S.  Folgham  to  or 
for  the  use  of  his  Brothers  and  Sisters  respectively,  since  the 
death  of  the  said  Selina  Folgham ;  and  for  the  better  taking  such 
Accounts,  the  Parties  are  to  produce,  upon. oath,  all  books, 
papecB,  &c.  and  are  to  be  examined  on  interrogatories,  &c. ; 
And  it  is  ordered,  that  the  Parties  do  proceed  to  a  Trial  at  Law 
in  His  Majesty's  Court  of  Common  Pleas,  at  the  sittings  after 
next  Michaelmas  Term,  on  an  Issue  to  try  what  is,  on  the  a8th 
day  of  June  18113,  the  Value  to  the  Defendant,  W.  S.  Folgham, 
of  the  Recipe  for,  or  the  art  or  method  of  preparing  the  said 
Ointment ;   and  in  such  Issue  the  said  Plaintiffs  are  to  be  the 
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i8a9.  Plftintifis  at  Law,  and  tbe  aaid  W.  S.  Folgkam  b  to  be  Defeodant 

^        y        *     at  Law,  who  is  forthwith  to  name  an  Attorney,  accept  a  De- 

Grxxn  claration,  appear^and  plead  to  Issue :  And  it  is  ordered,  that 

V.  the  said  Master  do  setUe  the  Issue  in  case  the  Parties  diflRer. 

FoLGHAv.        j^^  t^g  Court  doth  reserve  the  consideration  of  all  further 

Directions,  and  of  the  Costs  of  this  Suit,  until  after  the  said 

Master  shall  have  made  his  Report,  and  the  Trial  of  the  said 

Issue ;  and  any  of  the  Parties  are  to  be  at  liberty  to  apply  to 

this  Court  as  there  shall  be  occasion. 

Reg.  Lib.  1822,  A.  fol.  3338. 
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1823.  KIRKPATRICK  and  Another  v.  DENNETT. 

1  ith  June. 

1  HE  Defendant  had  been  found  a  Bankrupt  under  a 

Commission  issued  in  October  1810.    The  Plaintiffs 

A  general  De-  ^gj^  j^jg  Assignees.    The  question  was,  whether  the 
murrer  to  a  Bill    ^,.  ^     -^.„^_  t  .         •  . 

by  the  Assignees  "hng  of  a  Bill  for  an  Injunction  was  the  proper  course 

of  a  Bankrupt,     to  be  adopted  by  them  to  prevent  the  Bankrupt  fh)m 
Ac^n  by  him     proceeding  in  an  Action  which  he  had  commenced  in 
to  try  the  vali-    order  to  try  the  validity  of  his  Commission, 
dity  oftheCom- 
mission,allowed.      f^ig  Defendant  had  submitted  to  the  Commission, 
and  obtained  his  Certificate  in  January  i8ig.    He  took 
no  step  to  impeach  it  until  he  brought  the  Action.   But, 
in  April  i8ig,  the  Defendant's  Son,  in  collusion,  as  the 
Bill  alleged,  with  the  DefendaBt,  presented  a  Petition 
for  the  purpose  of  superseding  the  Commission,  on  the 
following  grounds :  that  the  petitioning  Creditor's  Debt 
was  usurious :  that  the  Commission  was  obtained  by 
collusion  between  the  Defendant  and  the  petitioning 
Creditor ;  and  that  there  was  no  evidence  of  an  Act 
of  Bankruptcy.    On  the  27th  April  1819  this  Petition 
was  dismiased. 

The  Plaintifis  had  entered  into  several  Contracts  for 
the  Sale  of  the  Bankrupt's  Estates.   But  these  Contracii 


CASES  IN   CHANCERY.  409 

were  not  completed,  in  consequence,  as  the  BiH  stated,  1823.  ^ 

of  his  haying  declared  his  intention  of  disputing  the 
Commission ;  and,  in  Trinity  Term  1822,  an  Action  was      J^j  snoSw* 
brought  by  him  against  the  Plaihtiffs  tat  that  purpose.  v. 

Dekvetv. 

The  Bill,  after  staiii]^  these  fects,  prayed  that  it 
might  be  declared  that  the  Defendant  had  submitted  to 
and  acknowledged  the  validity  of  the  Commission ;  and 
that  he  might  be  perpetually  enjoined  from  proceeding 
in  the  Action,  and  from  all  other  Proceedings  to  impeach 
or  supersede  the  Commission. 

To  this  Bill  the  Defendant  filed  a  Demurrer  for  want 
of  Equity. 

Mr.  Treslove,  for  the  Defendant : — 

The  Case  of  Mower  v.  Herbert  (a)  is  the  only  one  in 
which  a  Bill  like  this  has  been  entertained.  I  have 
looked  at  that  Case  in  the  Registrar's  Book>  and  I  find 
that  the  Bankrupt  had  there  delayed  to  bring  his  Action 
until  the  Assignees  were  about  to  declare  a  Dividend. 
That  is  not  the  case  here ;  for  these  Plaintifis  have  done 
nothing  under  the  Commission.  There  too  the  peti- 
tioning Creditor's  Debt  arose  on  Account ;  and  Lord 
Hardwicke  said,  that  he  did  not  know  how  it  could  be 
determined  without  taking  that  Account,  which  could 
not  be  taken  in  an  Action  at  Law;  and  he  granted 
the  Injunction  till  the  hearing  of  tibe  Cause.  The  dif- 
ference between  that  Case  and  this  is,  that  the  Petition 
in  1813  represented  the  Commission  as  founded  on  a 
usurious  Debt,  and  that  the  Assignees  have  advertised 
the  Estate  for  Sale  in  Lots,  imd  ratered  into  Contracts 
for  Sale;  and  that  those  Ccmtracts  are  not  comfdeted 

(n)  2  Vez.  326. 
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an  occotiDi  of  the  Bankrupt  disputing  the  Commission. 
Therefore  it  is  quite  evident  that  those  questions  must 
be  decided  at  Law.  Here  the  Action  was  brought  in 
Trinity  Term  1822,  and  tlie  Plaintiffs  have  waited  until 
the  Defendant  was  on  the  point  of  trying  it,  and  then 
they  have  filed  this  Bill.  This  is  not  a  Case  in  which 
the  Court,  even  if  it  has  Jurisdiction,  ought  to  interfere 
under  the  authority  of  the  Case  decided  by  Lord  Hard' 
wicke.  But  the  Court  has  no  Jurisdiction  to  interfere 
in  this  Case.  The  proper  course  would  have  been  for 
the  Plaintiffs  to  present  a  Petition,  and  not  to  have 
taken  a  course  which  is  attended  with  great  delay  and 
expense.' 

Mr.  Bell,  and  Mr.  Wakefield,  {ot  the  Plaintifls:  — 

The  question  is  not  so  much  whether  this  Bill  can  be 
maintained,  as  whether,  if  a  Bankrupt  avails  himself  of 
the  benefit  of  his  Commission,  and  takes  his  Certificate, 
and  protects  himself  under  it,  and  thereby  adopts  it,  he 
can  be  allowed  to  bring  an  Action  at  Law  to  dispute  the 
Commission.  The  objection  to  this  Bill  is  founded  on 
the  want  of  Jurisdiction  in  this  Court  to  entertain  this 
Suit,  and  not  on  any  ground  of  Equity.  That  objection 
icannot  be  taken  by  way  of  general  Demurrer. 

The  Vjce-Chancellor:— • 

The  Bill  does  not  allege  that  the  Commission  is  a 
valid  one,  or  that  the  Baidcrupt  brings  the  Action  only 
with  a  view  to  harass  his  Assignees.  The  sole  ground 
on  which  the  Bill  rests  is,  that  the  Bankrupt  has  ob- 
tained his  Certificate ;  and  the  question  raised  upon  the 
Bill  is,  whether  that  is  a  sufficient  reason  for  restraining 
a  Bankrupt  from  all  proceeding  to  dispute  his  Commis- 
sion, whatever  may  be  the  nature  of  his  objection,  or 
however  late  he  may  have  discovered  it. 
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The  objection  as  to  the  Jurisdiction  was  not  taken  in 
the  Case  referred  to.  The  proper  and  familiar  course  to 
obtain  the  object  of  this  Suit  is  by  Petition;  and  if  this 
Bill  would  lie,  a  Bill  in  the  Court  of  Exchequer  would 
also  lie ;  and  Bankruptcy  would  thus  come  indirectly 
to  be  administered  in  that  Court. 

Independently,  howcYer,  of  the  question  of  Jurisdic- 
tion«  I  shall  allow  this  Demurrer,  upon  the  ground  that 
the  Bill  does  not  state  a  Case  which  entitles  the  Assig- 
nees to  the  Injunction. 
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DAVIS  V.  GETTY  and  Others. 

1  HE  Plaintiff,  and  the  Defendant  Mary  Getty,  having 
disputes  with  each  other,  agreed  that  they  should  be 
referred  to  Arbitration,  and  that  the  Submission  should 
be  made  a  Rule  of  the  Court  of  Common  Pleas  if  either 


1893. 

13th  and  fiSth 

June. 

Award, 


Where  it  is 
^    .  •    J  •.      mu     A       ^        J     •  -.  one  of  the  terms 

Party  required  it.    The  Award  made  m  pursuance  of  of  an  Agreement 

this  Agreement  directed  the  Plaintiff  to  pay  a  certain  to  refer  disputes 
sum  of  Money  to  the  Defendant ;  but  neither  the  Sub-  Satthe  Sbmis- 
mission  nor  the  Award  was  made  a  Rule  of  Court.  sigh  shall  be 

made  a  Rule  of 

The  object  of  the  Bill  was  to  prevent  the  Defendant  Jjo^E^^^"*" 
from  availing  herself  of  the  Award :  and,  upon  a  Motion,  either  Party  re- 
made by  the  Plaintiff,  to  restrain  a  Proceeding  taken  by  9^^^^  ij»  this 
the  Defendant  with  that  view,  jurisdiction  to 

relieve  against 

Mr.  Agar,  and  Mr.  Duckworth,  for  the  Defendant,  the  Award, 
objected,  that,  as  it  had  been  agreed  between  the  Par-  Submission  has 
ties  that  the  Submission  to  Arbitration  should  be  made  not  been  made 
m  Rule  of  the  Court  of  Common  Pleas,  this  Court  had  cSrtofw^^^ 

Law  within  the  time  limited  by  the  Statute. 
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no  Jurisdictioii  to  relieve  the  Plaintiff  from  the  effect  of 
the  Award. 

Mr.  Hart,  and  Mr.  Garrati,  for  the  Plaintiff: — 

This  Court  is  not  deprived  of  its  Jorisdiction  over  the 
subject-matter  of  this  Suit ;  for  the  Submission  to  Ar- 
bitration has  never  been  made  a  Rule  of  the  Court  of 
Common  Pleas.  It  is  plain,  from  the  language  of  the 
ist  sect,  of  gth  and  loth  W.  3,  c.  15,  that  the  Legis- 
lature did  not  mean  to  transfer  the  jurisdiction  over 
Awards.  It  only  meant  to  give  either  Party  the  pri- 
vilege of  making  it  a  Rule  of  Court  if  he  pleased;  not 
to  compel  him  to  do  so ;  but  to  leave  hkn  at  liberty  to 
enforce  the  Award  by  an  Action,  if  he  preferred  that 
course.  In  Gwiwiett  v.  Bannister  {a),  the  Submission 
had  actually  been  made  a  Rule  of  a  Court  of  Law.  In 
Si^  y.  Andrews  (fi),  the  Vice-chancellor  ohsevYes:  "If 
made  a  Rule,  of  Court,  this  Court  could  not  act.  The 
Jurisdiction  would  be  transferred  to  the  Court  in.  which 
the  Submission  was  made  a  Rule.  But  if  the  Submis- 
sion is  not  acted  upon,  no  other  Court  acquires  Juris- 
diction, for  no  process  of  Contempt  lies.  It  is  the  same 
as  if  no  such  Submission  had  been  made."  And  his 
Honor  therefore  overruled  the  Plea.  That  Case  is 
completely  in  point.  Goodman  v.  Sayers  (c)  gives  coun- 
tenance to  the  same  principle.  For  if  the  Master  of  the 
Rolls  had  thought  that  he  had  no  Jurisdiction,, he  would 
not  have  entered  into  the  facts  of  the  Case  in  delivering 
his  Judgment.  If  a  Party  does  not  choose  to  enforce 
the  Award  by  Attachment,  but  brings  an  Action,  he 
will  not  afterwards  be  allowed  to  wave  his  Action,  and 
proceed  by  Attachment  ((2).   Therefore  as  the  Defendftnt 

(fl)  14  Ves.  53p.  (b)  a  Madd.  6. 

(c)  a  J.  &  W.  249. 

((i)  ^adley  v.  Lovedatff  1  Bos.  &  Pull.  8t. 
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has  taken  a  proceeding  to  enforce  the  Award,  she  has  18^3. 

abandoned  the  Jurisdictioni  and  can  no  longer  make  the     ' 
Submission  a  Rule  of  Court.    Suppose  a  reference  was         I^^vis 
obtained  by  Fraud,  and  that  an  Award  was  made,  and         Obttt 
an  Action  brought  upon  it,   and  that  the  Defendant      ^^  othen. 
pleaded  the  Fraud,  (which  would  give  him  a  legal 
defence  to  the  Action,)  would  a  Court  of  Equity  say 
that  he  could  not  come  to  it  for  a  discovery  as  to  the 
Fraud?  The  language  of  the  Act  is  not  that  no  other 
Court  shall  have  Jurisdiction,  but  that  no  other  Court 
shall  stop  the  process. 

The  construction  which  the  Lord  Chaneettar  has  put 
upon  the  last  Section  of  this  Act  is,  that  no  other  Court 
shall  set  aside  the  Award  except  that  of  which  the 
Submission  is  made  a  Rule  (e).  So  that  the  whole  pur- 
view of  the  Act  looks  to  its  being  made  a  Rule  of  Court. 
The  effect  of  the  Statute  is,  that  if  the  Submission  is 
made  a  Rule  of  Court,  then  that  Court  obtains  the 
Jurisdiction,  which  is  given  it  by  the  second  Section, 
to  set  the  Award  aside,  and  also  the  Jurisdiction  given 
it  by  the  first  Section  to  enforce  the  Award.  We  submit, 
therefore,  upon  the  language  of  the  Act,  and  upon  the 
Authorities  which  have  been  cited,  and  particularly 
Stiff' Y.Andrews  J  that,  as  this  Award  has  not  been  made, 
and  cannot  now  be  made  a  Rule  of  Court  by  the  other 
Party,  we  have  a  right  to  apply  to  this  Court  fpr  relief. 

The  Vice-Chancbllor  : — 

The  Statute  of  W.  3,  for  determining  differences  by 
Arbitration,  had  two  objects :  first,  to  give  the  Parties 
the  process  of  Contempt  for  enforcing  the  Award ;  an. 
next,  to  make  Awards  final,  unless  complaint  was  made 

(f)  14  Ves.  534- 
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within  a  limited  time,  in  that  Court  to  which  the  Partiei 
had  agreed  to  give  juriBdiction,  by  consenting  that  the 
Submission  should  be  made  a  Rule  of  it.  The  Statute 
limits  no  time  within  which  the  Party  who  seeks  to 
enforce  the  Award  is  to  make  his  application  to  the 
Court  for  that  purpose;  but  the  Party  who  seeks  to 
set  aside  the  Award  is  to  make  his  Application  to  the 
Court  before  the  last  day  of  the  next  Term  after  the 
Award  is  made.  The  Court,  however,  has  no  juris- 
diction either  to  enforce  the  Award  or  to  set  it  aside, 
until  the  Submission  be  actually  made  a  Rule  of  the 
Court.  Either  Party  may  make  the  Submission  a  Rule 
of  the  Court,  and  may  obtain  the  aid  of  the  Court, 
either  to  enforce  or  avoid  the  Award,  by  taking,  in 
due  time,  that  preliminary  step.  The  argument  for  the 
Plaintiff  admits  that,  if  he  had  taken  that  preliminary 
step  in  due  time,  this  Court  would  have  had  no  juris- 
diction. But  it  is  contended  for  him  that,  because 
he  failed  to  take  that  step,  not  only  is  the  jurisdic- 
tion transferred  to  this  Court,  but  he  is  relieved  from 
all  limitation  as  to  the  time  within  which  he  is  to 
make  his  complaint  against  the  Award.  I  can  not 
consider  that  it  was  the  intention  of  the  Legislature  to 
leave  it  to  a  Party  who  meant  to  complain  of  the 
Award  to  escape,  at  his  pleasure,  from  the  provisions 
of  the  Statute.  I  consider  it  to  be  the  duty  of  a  Party 
who  means  to  complain  of  the  Award,  to  make  the 
Submission  a  Rule,  so  as  to  give  the  proper  Court 
jurisdiction ;  and  that,  if  he  fail  to  do  this  in  due  time, 
he  can  not,  by  his  own  default,  create  a  new  jurisdic- 
tion in  this  Court,  and  defeat  the  limitation  of  time 
fixed  by  the  Statute. 
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WILLIAMS  V.  BACON  and  Others.  '^     1823. 

idth  June. 

The  Bill  was  filed  by  the  Rector  of  the  Parish  of         y^-^^^^ 
Markfield,  against  the  Occupiers  of  certain  Lands  in  — — 

that  Parish,  and  against  Charles  March  PhiUipps,  Esq.      At  the  Trial 
and  it  prayed  for  an  Account,  and  Payment  of  the  aacertain  whe- 
Tithes  of  those  Lands.  ther  one  of  the 

Defendants,  a 

Layman,  was 

The  Occupiers  in  their  Answer  stated,  that  the  Lord-  entitled  to  the 

ship  otMarJsfield  consisted  partly  of  ancient  inclosed  J^fi^ijeuofSe 

Lands,  consisting  of  116  Acres,  or  thereabouts,  lying  Tithes,  of  certain 

together,  and  c riled  and  well  known  by  the  name  of  I-a^ds,  it  was 

the  CUf  Slade.    They  then  set  forth  the  boundaries  of  parent,  de- 

these  116  Acres,  and  added  that,  during  the  several  scribed  aaaTithe 

years  mentioned  in  the  Bill,  the  Occupiers  of  the  Lands  ?r  Rate-tithe, 
'  *^  issuing  out  of  the 

called  the  Cliff  Slade  had  paid  to  the  Defendant  Phil-  Lands  in  ques- 

lipps  the  yearly  sura  of  4«.  10  d,  and  that  the  same  had  ^®"'  ^^  ^^ 
been  accepted  by  him  in  lieu  of  the  Tithes  of  those  Defendant's 
Lands.  Title-deeds  for 

the  last  150 
years,  and  that 
The  Defendant  Phillippi,  by  his  Answer,  claimed  this  Payment 

the  Tithes  in  Kind  of  the  Lands  m  question,  or  a  ^^^J>^  receiv- 
-  ed  by  bim  and 

Modus,  Composition,  Rate-tithe,  or  Annual  Payment  y^i^  Ancestors, 

of  41.  10  d.  in  lieu  thereof ;  and  he  said,  that  the  said  and  that  no  Tithe 

portion  of  Tithes,   Modus,  Composition,  Rate-tithe,  ^^  Phdn^ff*  the 

or  Annual  Payment,  had  been,  for  a  great  length  of  Rector,  within 

time,  the  subject  of  Conveyances  and  Assurances  in  hvMJgnaemory; 

the  Law  as  a  Lay  Fee ;  and  that  the  Persons  firom  was  found  for 

whom  he  derived  Ids  Title  to  it  had,  for  140  years  and  ^^^  Defendant. 

upwards,  received  the  Tithes  of  the  Lands  called  the  ^  „^^  ^^j^  ^y 

Cliff  Slade,  or  accepted  a  Composition,  Rate^tithe,  or  the  Rector,  was 

Yearly  Sum,  in  lieu  and  satisfaction  thereof.  refused. 

Vot.  I.  E  E 


4i6 

1823. 

Williams 

t?. 

Bacon 

and  others. 


CASES   IN   CHANCERY. 

At  the  hearing  of  the  Cause,  the  following  Issue  was 
directed  to  be  tried  at  the  next  Assizes :  "  Whether 
the  Defendant,  C.  M.  Phillipps,  was  entitled  to  the 
Tithes,  or  to  a  Modus  of  4  s.  10  d.  payable  yearly,  in 
lieu  of  Tithes,  of  the  Lands  called  the  Cliff  Slade?" 


At  the  Trial  of  the  Issue  Mr.  Phillipps  produced  his 
Title-deeds  for  the  last  150  years,  by  some  of  which 
was  conveyed,  "  All  that  Rate-tithe  of  4*.  yearly 
renewing,  increasing  and  arising  out  of  certain  Grounds 
in  Markfield,  called  the  CUffe  Shde;''  in  others,  "  The 
Tithes  or  Rate-tithes  of  4  s.  8  c?.  yearly  issuing  out  of 
the  Closes  called  the  Cliffe  Slade,  in  the  Parish  of 
Markfield^;''  and  in  others,  ''  The  Tithes  or  Rate-tithes 
of  45.  10  d.  issuing  and  payable  out  of  sundry  Closes 
called  Cliffy  Slades,  situate  and  being  in  Markfield  afore- 
said." It  was  also  proved  that,  as  far  as  living  me- 
mory could  reach,  this  Payment  had  been  received  by 
Mr,  Phillipps  and  his  Ancestors,  and  that  no  Tithes 
had  been  paid  to  the  Rector  for  the  Lands  in  question. 
Upon  this  evidence  the  Jury  found  a  Verdict  for  the 
Defendants  in  this  Court,  who  were  Plaintiffs  in  the 
Court  of  Law. 


Mr.  Bell,  and  Mr.  Treslove,  for  the  Plaintiff,  now 
moved  for  a  new  Trial. 

The  question  is,  whether,  in  the  case  of  an  Eccle- 
siastical Rector,  a  Court  ought,  upon  such  Evidence  as 
was  given  at  the  Trial  of  this  Issue,  to  direct  a  Jury  to 
find  in  favour  of  the  Defendants;  or  whether  there 
ought  not  first  to  be  some  evidence  of  the  existence  of 
such  a  portion  of  Tithes,  and  how  it  became  separated 
from  the  Rectory  ?  Until  the  dissolution  of  Monasteries 
no  Layman  could  hold  Tithes.  When  the  Monasteries 
were  dissolved  the  Crown  was  enabled  to  grant  out 
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Tithes  to  any  individaal.  But  it  must  be  shown  that 
this  pension  was  existing  at  that  time,  and  also  how  it 
became  separated  from  the  Monastery.  Evidence  ought 
to  have  been  given  of  the  commencement  of  this  Pay- 
menty  as  is  required  in  the  case  of  a  Composition  real. 
The  Defendants  did  not  make  any  attempt  to  show  the 
origin  of  their  Title ;  they  only  showed  a  dry  Posses^ 
sion  for  140  yeiitrs.  The  introduction  of  this  Payment 
into  the  Title-deeds  can  not  prejudice  the  Rector ;  for 
he  had  no  access  to-  them.  Admitting  that  where 
Tithes  have  been  the  subject  of  conveyance  and  en- 
joyment for  a  great  length  of  time,  a  Title  would-  be 
presumed  against  a  Lay  Impropriat6r,  the  same  circum- 
stances would  not  induce  the  Court  to  make  the  same 
presumption  against  an  Ecclesiastical  Rector :  for  a 
Lay  Impropriator  may  alienate,  but  a  Spiritual  Rector 
cannot;  and  the  Courts  look  with  great  jealousy  upon 
any  usurpation  of  the  Rights  of  the  Church.  Strutt  v. 
B(dKr{a),  SeM  v.  Airey  {b),  Famhaw  v.  Rotherham  (c), 
Bemejf  v.  Hearvey{d),  and  Meade  v.  tJorbury  {e). 


417 

1893. 
^- • 

Williams 

V. 

Bacow 
and  others. 


Mr.  HeaUt,  and  Mr.  Merivak,  for  the  Defendants. 


The  Vice-^Chancellob:— 

*  This  Case  cannot  be  confounded  with  a  prescription 
til  mm  decimando,  which  is  merely  unlawful.  The  De- 
fendant here  claims  a  portion  of  Tithes  to  which  he  may 
be  legally  entitled;  and  the  single  consideration  is, 
whether  there  was  sufficient  Evidence  before  the  Jury 

(a)  3  Ves.  jun.  625.    Gwill.  1430. 
(A)  Gwill.  1174. 

(c)  Ibid.  1177,  and  1  Eden,  276.     Sec  particularly  pp.  296 
and  297. 
(rf)  17  Ves.  119. 
(c)  2  Price,  338,  and  in  D.  P.  9th  April  1821. 

E  E    2 
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to  justify  their  presumption  that  he  had  such  legal 
Title. 

It  is  proved,  by  existing  Deeds,  that  this  portion  of 
Tithes  has  been  the  regular  subject  of  Conveyance  for 
one  hundred  and  fifty  years  past;  and  that  the  actual 
perception  of  Tithes,  or  of  a  Money  Payment  in  lieu  of 
Tithes,  has  accompanied  the  Title  by  Conveyance  as 
far  back  as  living  Testimony  can  reach ;  and,  unless  it 
be  peculiar  to  this  species  of  Property  that  the  origin 
of  the  Title  must  be  actually  shown,  no  Evidence  can 
be  more  conclusive.  It  is  argued,  that  this  would  be 
good  Evidence  against  a  Lay  Rector,  according  to  the 
Case  of  Scott  v.  Airey,  and  the  other  Cases  referred  to ; 
but  that  it  is  not  sufficient  Evidence  against  the  Plaintiff, 
who  is  a  Spiritual  Rector.  I  cannot  veiy  well  reach 
the  Principle  of  this  clistinctioQ.  A  legal  Title  to  a 
portion  of  Tithes  may  exist  as  well  against  a  Spiritual 
Rector  as  against  a  Lay  Impropriator ;  and  why,  there- 
fore, is  not  such  a  Title  to  be*  presumed  from  long  Con- 
veyance and  Possession  ?  It  is  true  that  a  Lay  Impro- 
priator may  himself  sever  a  portion  of  Tithes,  which  a 
Spiritual  Rector  cannot  do;  and  that  a  presumption 
may  therefore  be  raised  against  a  Lay  Impropriator 
upon  slighter  Evidence  than  would  be  reasonable  * 
against  a  Spiritual  Rector.  But  this  does  not  affect  the 
Principle.  If  it  were  necessary,  in  the  Case  of  a  Spi- 
ritual Rector,  to  show  the  actual  origin  of  a  portion  of 
Tithes,  it  is  not  probable  that  any  such  portion  could  at 
this  day  be  maintained. 


Refuse  the  Motion  for  a  new  Trial,  with  Costs. 
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fiARNEY  V.  LUCKETT.  1823. 

14th  Jane. 

Mr.  PARKER,  for  the  Plaintiff,  moved,  on  the       injunction. 
coming  in  of  the  Answer,  that  the  Defendant,  might  be  — - 

restrained,  by  the  Injunction  of  the  Court,  from  setting  ^  r«tram"thr° 
up  a  term  of  one  thousand  years  created  in  the  Estate  setting  up  of  an 
in  question  in  this  Cause,  in  defence  of  the  Action  of  outstanding 
Ejectment  brought  by  the  Plaintiff  for  the  purpose  of  ^^  Ejectment, 
trying  his  Title  to  the  Estate.  viiW  not  be 


The  Plaintiff,  by  his  Bill,  claimed  to  be  entitled  to  an 
Estate  in  Norfolk,  as  Heir  at  Law  of  one  James  Moore. 

Mr.  Sidebottom,  for  the  Defendant : — 

The  Plaintiff  has  not  shown  himself  to  be  the  Heir  of 
J.  Moore ;  and  therefore  if  this  Motion  is  granted,  the 
Court  may  interfere  on  behalf  of  a  person  who  has  no 
Title  to  this  Estate.  How  can  any  person  proceed  in 
this  summary  way  in  a  Court  of  Equity  without  having 
made  out  his  Title? 

This  is  a  Bill  for  relief;  and  in  Leighton  v.  Leighion  (a), 
a  Decree  was  made  upon  such  a  Bill.  In  Hiflton  v. 
Morgan  (b),  a  Motion  similar  to  the  present  one  was 
refused;  and  in  Aston  v.  Lord  Exeter Xc),  the  Court 
refused  to  Order,  upon  Motion,  even  Deeds  to  be 
produced  in  aid  of  an  Ejectment. 

Mr.  Parker^  in  reply : — 
In  tlie  Cases  referred  to,  the  Bills  were  Bills  for 
reUef.    I  seek  no  relief.    The  Bill,  in  this  Case,  does 

(fl)  1  P.  W.  671.        (6)  6  Ves.  293.        (c)  Ibid.  288. 
E  E  3 
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not  pray  for  any  Acconnty  or  for  the  delivery  of  Pos- 
session of  the  Premises  to  the  Plaintiff,  but  merely  for 
the  Injunction  (d). 

(d)  His  Honor  delivered  Judgment  upon  this  Motion^  sod 
upon  the  Motion  in  Northey  v.  PearcCy  post,  at  the  same  time. 


i8s3. 
6th  and  s8th 

June* 
* . ' 

Infunctum, 

An  byunction 
torestram  the 
setting  up  of  out- 
standing Terms 
in  bar  of  an 
Ejectment,  will 
not  be  granted 
upon  Motion. 


NORTHEY  V.  PEARCE  and  Otiiera. 

In  this  Cause  a  Motion  was  made  by  Mr.  Ktught,  for 
the  Plaintiff,^  similar  to  that  made  in  the  preceding 
Case. 

The  Plaintiff  claimed  the  Estates  in  question  in  the 
Cause  as  Heir  of  one  Mary  Bow.  The  Bill  prayed  for 
an  Account  of  those  Estates,  and  of  the  Rents  and 
Profits  received  by  the  Defendants ;  for  Injunctions  to 
restrain  the  cutting  of  Timber^  and  the  setting  up  of 
outstanding  Terms ;  to  have  the  Title  Deeds  delivered 
up  to  the  Plaintiff;  and  for  liberty  to  examine  certain 
old  persons  as  Witnesses  at  the  Trial  of  the  Ejectment 
which  the  Plaintiff  had  commenced  to  recover  Posses- 
sion of  the  Estates.  The  Defendants  admitted  in  their 
Answer  that  there  was  k  term  of  nine  hundred  years 
in  part  of  the  Estates  vested  in  a  Trustee  to  attend  the 
Inheritance. 

Mr.  KniglUf  for  the  Plamtiff,  cited  Leighton  v. 
Leighton{a). 

Mr.  Beames,  contra,  cited  Hylton  v.  Morgan  {b),  and 
Byrne  v.  Byme(c). 

(o)  1  P.  W.  671.    (6)  6  Ves.  S93.    (c)  2  Scho.  &  Lef.537- 
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The  Vice-Chancellor  : — 
These  are  Bills  to  aid  Trials  at  Law  by  Equitable 
Relief;  and  the  question  is,  whether  the  Court  i&to  grant 
this  Relief  upon  Motion.  It  is  obvious  that  it  may  ap- 
pear, at  the  hearing,  that  there  are  circumstances  which 
entitle  the  Defendants  also  to  Equitable  assistance  in 
the  Trials  at  Law.  There  may  be  Cases  for  Issues,  or 
Special  Admissions  may  be  required  from  the  Plainti£&. 
These  Applications  by  Motion  are  equally  against 
Principle  and  Authority. 

Refuse  both  Motions^  with  Costs. 
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Pearcb 

and  others. 


WATTS  V.  MANNING. 

1  HE  Court  was  moved,  on  behalf  of  two  of  the  De- 
fendants, that  it  might  be  referred  to  the  Master  to  tax 
those  Defendants  their  full  Costs  and  Charged,  as  be- 
tween Solicitor  and  Client,  of  the  several  Amendments 
made  by  the  Plaintiffs  of  their  Bill  in  this  Cause ;  that 
such  Costs,  when  taxed,  might  be  forthwith  paid  by 
the  Plaintiffs,  or  their  Solicitors ;  and  that  in  the  mean 
time  all  Proceedings  might  be  stayed. 

The  Affidavit  in  support  of  the  Motion  was  to  the 
following  effect :  The  original  Bill,  consisting  of  four 
hundred  and  seventeen  folios,  was  filed  in  April  1816; 
the  Answers  of  all  the  Defendants  except  one,  who  was 
out  of  the  Jurisdiction  of  the  Court,  were  put  in  in  that 
year ;  in  June  1817  the  Plaintiffs  replied  to  the  Bill ;  and 
shortly  after  the  30th  of  July  following  amended  their 
Bill;  in  May  i8ig  the  Plaintiffe  again  amended  the 
Bill,  by  filing  a  new  Ingrossment  containing  four  hun- 

B.E   4 
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Where  a  Bill 
had  been  amend 
ed  three  times, 
and  the  two  last 
Amendments 
were  made  ne« 
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allowed  extra 
Costs  for.  those 
Amendments. 
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dred  and  thirty  folios;  in  November  foUomng  they 
again  filed  a  Replication,  without  waiting  for  any 
Answer.  Under  an  Order  obtained  in  July  1822,  they 
again  withdrew  their  Replication,  and  amended  their 
Bill,  by  filing  another  new  Ingrossment  of  two  hundred 
and  seventy-four  folios.  In  January  last  they  again  filed 
a  Replication ;  and  in  May  they  obtained  another  Order 
to  amend. 


Mr.  Knight,  in  support  of  the  Motion,  cited  the  fol- 
lowing Cases.  Anon.(a)y  Rennet  v.  Green  (Jb),  and  Frdce 
V.  Culpepper  (c). 

Mr.  Duckworth,  contriL,  cited  Deggs  v.  Cokbrook(d), 
and  Earl  of  Mastarene  v.  Lyndon  (e). 

The  Vicb-Chancellor  :— 

I  am  not,  at  present,  to  inquire  whether  the  Sum 
allowed  for  Costs  upon  amending  a  Bill  is  or  is  not  too 
small.  It  is  adopted  as  a  general  Rule,  in  order  to  avoid 
the  inconvenience  of  entering  into  the  consideration  of 
the  merits  of  the  Amendments  in  each  particular  Case. 
But  if,  without  entering  into  the  merits  of  the  Amend- 
ments, there  be  found,  in  the  circumstances  of  the  Case, 
plain  oppression  by  unnecessary  expense,  the  Court  will 
relieve  the  Defendant.  In  this  Case  there  have  been 
three  Amendments  by  new  Ingrossments,  and  the  two 
last  without  further  Answers. 

The  first  of  the  three  Amendments  may  have  been 
made  necessary  by  the  Answer ;  and  therefore  I  cannot 
give  the  Defendant  the  extra  Costs  of  that  Amendment. 


(fl)  a  Atk.  183.        (ft)  1  Cox,  253.        (c)  1  Dick.  884. 
(J)  1  Atk.  396.  (t)  ^  Bro.  C.  C.  291. 
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But  there  was  no  further  Answer  put  in  before  the 
second  and  third  Amendments ;  and  the  third  Amend- 
ment reduced  the  Bill  from  four  hundred  and  thirty 
folios  to  two  hundred  and  seventy  four.  I  must  assume, 
therefore,  in  the  absence  of  all  explanation,  that  these 
second  and  third  Amendments  would  not  have  occurred 
if  due  diligence  and  attention  had  been  used  on  the 
part  of  the  Plaintiff;  and  the  Defendant  is  therefore 
entitled  to  be  relieved  against  the  extra  expense  of  these 
two  Amendments  thus  unnecessarily  occasioned. 


1823- 
* . ' 
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Dame  MARY  PALMER,  Widow. 


V. 


The  Right  Hon.  FREDERICK  Earl  of  CARLISLE, 
and  Others. 

One  of  the  questions  in  this  Cause  was,  whether  a 
person  who  was  entitled  to  a  sixth  part  only  of  a  sum  of 
Money  due  on  a  Mortgage  could  £Qe  a  Bill  for  a  Fore- 
closure of  a  sixth  part  of  the  mortgaged  Estate. 

By  an  Indenture,  dated  the  20th  of  January  1770, 
Lord  Carlisle  assigned  certain  Manors  and  other  Here- 
ditaments to  Thomas  Hanway^  subject  to  Redemption 
on  Payment  of  12,000/.  and  Interest,  on  the  20th  of 
July  following. 

2,000/.  part  of  the  12,000/.  belonged  to  Wm.  Han- 
way,  a  Brother '  of  T.  Hanway,  and  the.  remainder 
belonged  to  T.  Hanway. 

Ts  Hanway,  by  his  WiU,  gave  to  his  Wife,  Ann 
Hanway^  8,000/.  part  of  the  10,000/.  for  het  own  use; 


1823. 
17th  June. 

• ' 

Mortgage. 
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Money  due  on 
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the  same  part  of 
the  mortgaged 
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'There  can  be 
no  Redemption 
or  Foreclosure 
unless  the  Par- 
ties entided  to 
the  whole  of  the 
Mortgage  Mo- 
ney are  before 
the  Court 
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and  he  gave  8,ooo/.  the  remainder  of  that  Sum,  to 
R.  Heron,  and  Wm.  Painter,  upon  Trust,  to  pay  the 
Interest  of  it  to  his  Wife  for  her  life ;  and  after  her 
decease,  to  pay  the  Interest  of  4,000  /•  pari  of  the  8,000/. 
to  his  Nephew,  T.  Akham,  for  his  Life ;  and  after  T. 
Aliham*3  decease,  to  that  Gendeman's  Widow  (if  he 
should  leave  one)  for  her  Life ;  and,  after  her  decease,  to 
pay  the  Principal  to  T;  AlthanCs  Children,  at  the  usual 
periods,  in  equal  Shares;  and  he  appointed  Jcnas 
Hanway,  Richard  Heron,  and  TF.  Painter,  Executors  of 
hU  WiU. 


In  September  1779  T.  Hamoay  died.  His  Will  was 
proved  by  all  his  Executora.  Heron  was  the  Survivor 
of  them.  He  died  in  1805 ;  and  Sir  Robert  Heron,  one 
of  the  Defendants,  was  his  Personal  Representative. 
Ann  Hamoay,  T.  Hanway^B  Widow,  died  in  1778. 

Thos.  Akham  died  in  1782,  leaving  the  Plaintiff,  and 
Thos.  Wm.  AUham,  his  only  Children. 

By  Articles,  dated  the  17th  day  of  January  1791,  and 
entered  into  previously  to  the  Plaintiff's  Marriage  with 
her  late  Husband,  it  was  agreed  that  all  the  Property, 
both  Real  and  Personal,  to  which  the  Plaintiff  was  then 
entitled^  should  be  vested  in  Trustees,  in  Trust  to  sell, 
and  therewith  to  discharge  the  Incumbrances  then 
affecting  her  Husband's  Estates. 

r.  W.  AUham  died  in  1 794,  intestate,  and  the  Plaintiff 
took  out  Letters  of  Administration  to  his  Estate. 


The  whole  of  the  12,000  2.  still  remaining  unpaid,  the 
Plaintiff  filed  her  Bill«  praying  that  an  Account  might 
be  taken  of  what  was  due  to  her  on  the  Mortgage,  in 
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regpect  of  the  a,oooL  her  late  Brother's  Share,  being 
a  sixth  part  of  the  12^000/.;  and  that  Lord  Carlisk 
might  be  decreed  to  pay  what  should  be  found  due  to 
her,  or  be  foreclosed  from  all  Equity  of  Redemption  in 
one  sixth  part  of  the  mortgaged  Premises. 

None  of  the  Persons  who  had  any  Interest,  either 
legal  or  equitable,  in  the  12,000/.  except  the  Plaintiff 
and  Sir  Robert  Heron,  were  made  Parties  to  the  Suit ; 
nor  was  any  reason  assigned  in  the  Pleadings  for  that 
omission. 

Lord  Carlisk,  by  his  Answer^  submitted  that  an 
Account  should  be  taken  of  the  whole  of  the  1 2,000  /•  and 
not  of  the  2,000 /•  only;  as  otherwise  he  might  be  put  to 
unreasonable  and  unnecessary  charges  in  taking  many 
different  Accounts' in  respect  of  the  same  Mortgage. 

Mr.  Home,  and  Mr.  Longley,  for  the  Plaintiff: — 
In  Montgpmerie  ▼.  The  Marquis  of  Bath  (a),  a  Decree 
was  made  for  a  partial  Foreclosure.  The  Registrar's 
Book  has  been  looked  at,  in  order  to  see  if  the  Decree 
in  that  Case  was  made  by  consent;  and  it  does  not 
appear  that  that  was  the  case. 

Mr.  Barber,  for  Sir  Robert  Heron. 

Mr.  Heald,  Mr.  Wingfield,  Mr.  Sugden,  and  Mr. 
Tinney,  for  the  other  Parties  to  the  Suit. 

The  Vice-Chancellob:— 
There  can  be  no  Foreclosure  or  Redemption,  unless 
the  Parties  entitled  to  the.  whole  Mortgage  Money  are 
before  the  Court.    The  Bill  must  be  dismissed  against 
Lord  Carlisle,  with  Costs. 
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(a)  3  Ves.  560.    But  see  Lowe  v.  Morgan,  1  Bro.  C.  C.  368. 
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37th  June. 

Exceptions 


WILLIAMS  V.  DAVIES. 


1  HE  Plaintiff  (a  married  Woman)  had  taken  Excep- 
tions to  the  Answer ;  and,  on  some  of  them  being  allowed, 
obtained  an  Order  that  she  should  be  at  liberty  to 
amend  her  Bill,  and  that  the  Defendant  should  answer 


Exceptioiis 
having  been 
allow^  to  the 

Bill  having  been  ^^  Exceptions  and  Amendments  at  the  same  time 
amended,  and 


the  usual  Order 
obtained  that 
Defendant 
should  answer 
the  Amendments 
and  Exceptions 
at  the  same 


In  obedience  to  this  Order,  the  Defendant  put  in 
a  further  Answer  to  the  original  Bill,  and  an  Answer  to 
the  amended  Bill.  The  Plaintiff  then  took  Exceptions  to 
the  Answer  to  the  Amendments,  and,  on  the  18  th  of  this 
month,  obtained  another  Order,  by  which,  after  reciting 
St tn^^iSSd  ^  tiiat  the  Plaintiff  had  taken  Exceptions  to  tiie  Answer 
to  the  original  Bill,  and  that  that  Answer  was  reported 
insufficient ;  whereupon  the  Plaintiff  obtained  an  Order 
to  amend  her  Bill,  and  that  the  Defendant  should 
answer  the  Exceptions  and  Amendments  at  the  same 


Answer.    The 
Plaintiff  then 
took  Exceptions 
to  the  second 
Answer,  and 

'<  Exceptions'  to    ^°^^ '   ^^^  ^^^^  ^^^  Defendant  had  since  put  in  his 

the  further  An-     Answer  to  the  said  Exceptions  and  Amendments,  and 

swertotiie  ^^^  ^j^^  Plaintiff  was  advised  that  that  Answer  also 

ongmal  Bill,  and  .       ^  .  ,    ,         1      ,     -.      1        « 

to  tiie  Answer  to  ^^^  insufficient,  and  that  she  had  taken  Exceptions 

the  amended        thereto  as  to  the  Amendments :    It  was  ordered,  that 

Rill " 

The  Excep-  ^^  should  be  referred  back  to  the  Master^  to  look  into 

tions  were  held  the  Plaintiff's  Bill,  the  said  Defendant's  said  Answers, 

^tided^d  "^^  ^^^  Plaintiff's  said  Exceptions;  and  to  examine 

were  ordered  to  and  certify  whether  the  said  Defendant's  said  Answer 

be  taken  off  the    ^o  the  said  Exceptions  and  Amendments  was  sufficient 
file;  because  '^ 

new  Exceptions    ^^  ^^^* 
cannot  be  taken 

to  the  further  Answer  to  the  original  Bill ;  but,  if  that  Answer  be  con- 
sidered insufficient,  it  must  be  referred  back  to  the  Master  upon  the 
dd  Exceptions. 


CASES  IN  CHANCERY. 

The  second  set  of  Exceptions  was  intitled  as  fol- 
lows :  "  Exceptions  taken  by  the  said  Complainant  to 
the  farther  Answer  put  in  by  the  said  Defendant,  Lewis 
Dames,  to  the  original  Bill  of  Complaint,  and  his 
Answer  to  the  amended  Bill  of  Complaint  filed  by  the 
said  Complainant  in  this  Cause." 

Mr.  Bellj  and  Mr.  Barber,  for  the  Defendant,  now 
moved  that  these  Exceptions  might  be  taken  off  the 
file,  for  irregularity;  that  the  Plaintiff's  next  Friend 
might  be  ordered  to  pay  the  Costs  of  the  Application, 
and  of  filing  the  Exceptions;  and  that  the  Order  of 
the  i8th  of  June  might  be  discharged. 

These  Exceptions  purport  to  be  Exceptions  to  the 
further  Answer  to  the  original  BiU,  as  well  as  to  the 
Answer  to  the  amended  Bill ;  and,  if  they  went  to  the 
Master  under  that  title,  he  would  not  be  able  to  dispose 
of  them.  The  Answer  to  the  amended  Bill,  for  the 
purpose  of  being  excepted  to,  is  quite  distinct  from 
the  further  Answer.  The  sufficiency  of  the  further  An- 
swer, and  of  the  Answer  to  the  amended  Bill,  ought 
to  be  submitted  to  the  Master  as  two  distinct  questions ; 
and  therefore  the  proper  way  is  to  intitle  the  new  Ex- 
ceptions as  Exceptions  to  the  amended  Bill,  and  to 
obtain  an  Order  for  referring  back  the  further  Answer 
upon  the  old  Exceptions.  It  is  extremely  doubtful 
whether  the  Order  of  the  i8th  of  June  did  refer  back 
the  further  Answer  upon  the  old  Exceptions.  Partridge 
V.  Haycraft{a). 

Mr.  Treslove,  for  the  Plaintiff:— 

The  Title  to  these  Exceptions  is  quite  regular, 
according  to  the  practice  of  the  Court.     In  taking 

(a)  11  Ves  570. 
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Exceptions  it  is  necessary  to  refer  to  the  Answer  with 
certainty.  Now  if  these  Exceptions  had  been  intitled 
as  Exceptions  to  the  Answer  to  the  amended  Bill,  the 
Defendant  would  have  said  there  is  no  such  Recoxd. 
The  Record  is  indivisible,  and  it  purports  to  be  a  forther 
Answer  to  the  original  Bill,  as  well  as  an  Answer  to  the 
amended  Bill.  If  we  were  proceeding  by  indictment 
for  Perjury  in  this  Answer,  and  the  indictment  were  to 
allege  that  Exceptions  had  been  taken  to  the  Answer  to 
the  amended  Bill,  there  would  be  a  variance  when  the 
Record  was  produced.  The  Lord  Chaticettor,  in  his  Judg- 
ment in  Partridge  v.  Haycrqfi{b),  says,  "  That  where  an 
original  Bill  has  been  filed,  and  Exceptions  have  been 
taken  to  the  Answer,  and  the  Plaintiff  moves  to  amend, 
if  he  goes  upon  the  Answer  to  the  original  and  amended 
Bill  as  insufficient,  he  must  go  before  the  Master  upon 
the  old  Exceptions,  as  they  apply  to  the  original  Bill, 
and  upon  the  new  Exceptions  as  to  the  new  matter  in- 
troduced by  the  Amendments.''  That  is  what  the 
Plaintiff  has  done  here.  The  Order  of  the  1 8th  of  June 
clearly  refers  back  the  further  Answer  upon  the  old 
Exceptions,  as  well  as  the  Answer  to  the  amended  Bill 
upon  the  new  Exceptions :  for  the  expression  ''  said 
Exceptions,"  must  mean  both  sets  of  Exceptions ;  and 
the  next  senteoce  makes  it  quite  plain ;  for  there  it  is 
referred  to  the  Master  ''  to  examine  and  certify  whether 
the  said  Defendant's  said  Answer  to  the  said  Exceptions 
and  Amendments  is  sufficient." 


But  supposing  that  the  Title  to  these  Exceptions  is 
wrong,  it  is  not  necessary  that  they  should  be  taken  off 
the  file ;  for  they  may  be  amended,  as  was  done  in  a  Case 
in  the  Exchequer,  where  an  Answer  was  filed  without  the 


(b)  11  Ves.  581- 
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Schedule  being  signed ;  the  Court  would  not  order  the 
Answer  to  be  taken  off  the  file,  but  only  directed  the 
Schedules  to  be  signed. 

The  Vice-Chancpllor  :— 

These  Exceptions  are  intitled  as  Exceptions  to  the 
further  Answer  to  the  original  Bill,  and  the  Answer  to 
the  amended  Bill.  As  Exceptions  to  the  Amendments 
they  are  regular ;  but  no  new  Exceptions  can  be  taken 
to  the  further  Answer  to  the  original  Bill.  If  that  part 
of  (he  Answer  be  considered  insufficient,  it  must  .be 
referred  back  to  the  Master  upon  the  old  Exceptions. 
These  Exceptions,  therefore,  being  irregularly  intitled, 
must  be  taken  off  the  file. 
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1  HIS  Suit  was  instituted  for  a  Specific  Performance  of          ^^ 
an  Agreement  which  the  Defendant  had  entered  into  for  Power  to  alienate 
the  Purchase  of  the  Royal  Hotel  at  Bogfwr,  in  SusseXj  *^P^^^^  Pro- 
find  certain  Lands,  part  of  the  Real  Estates  of  the  late  \1 ' 

Nathaniel  Wright,  and  which  had  been  devised  by  him  .  Testator  de- 

to  Trustees,  in  Trust  for  the  separate  use  of  his  Wife,  j^te^J  TV^l^ 

Sarah  Wright,  {or  her  life;  and  after  her  decease,  in  tees,  in  Trust,  to 

Trust  for  the  Plaintiff,  Samuel  Acton,  in  Fee.    Mrs.  P*y  ^®  ^^^ 

as  the  same 
Wright  was  willing  to  join  in  the  Conveyance  to  the  should  become 

Purchaser;   but  the  latter  objected  to   the  Title,  on  due  and  payable, 
the  ground  that  Mrs.  Wright  was,  by  the  terms  of  the  ^  his  Wife  and 
Will,  restrained  from  alienating  her  Life  Estate.  nototherwiM, 

for  her  Life,  for 
her  separate  use ;  and  directed  that  the  Reeeiptaof  his  Wife  alone  for 
what  should  \ie  actually  paid  into  her  own  proper  hands,  should  be  good 
Discbarges  to  bis  Trustees.  Held,  that  the  Wife  had  power  to  alienate 
her  Life  Estate. 
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The  part  of  the  Will  necessary  to  be  stated  in  order  to 
explain  the  Arguments  in  support  of  the  Objection,  was 
as  follows : 

''  I  give,  devise,  and  bequeath,  unto  Samuel  Acton,  Sir 
L.  Harvey,  and  T.  Greenaway,  their  Heirs,  Executors, 
Administrators,  and  Assigns,  all  and  every  my  Estate  and 
Effects,  both  Seal  and  Personal,  whatsoever  and  where- 
soever, that  I  am  in  anywise  entitled  to  or  interested  in, 
in  Possession,  Reversion,  Remainder,  or  Expectancy,  To 
hold,  as  to  such  parts  thereof  as  are  Freehold,  unto  and 
to  the  use  of  them  the  said  5.  Acton,  Sir  X.  Harvey,  and 
T.  Greenaway,  and  their  Heirs;  and  as  to  such  part 
thereof  as  is  considered  a  part  of  my  Personalty,  To 
hold  such  last-mentioned  part  thereof  unto  them  the  said 
S.  Acton,  Sir  L.  Harvey,  and  T.  Greenaway,  their  Exe- 
cutors and  Administrators  ;  but  upon  this  special  Trust 
and  Confidence  nevertheless,  as  to  the  whole  of  the  said 
Real  and  Personal  Estate,  that  they  the  said  S.  Acton, 
Sir  L.  Harvey,  and  T.  Greenaway,  their  Heirs,  Executors, 
and  Administrators,  do  and  shall,  after  payment  of  my 
just  Debts,  Funeral  Expenses,  and  the  Legacies  by  me 
herein  bequeathed,  (to  the  payment  of  which  I  subject 
and  make  liable  all  my  Estate  and  Effects,  as  well  Real 
as  Personal,  and  also  of  the  Costs  and  Charges  attend- 
ing the  carrying  into  execution  the  Trusts  of  this  my 
Will),  pay,  or  cause  to  be  paid,  all  the  Rents,  Interest, 
*  and  Dividends,  and  Proceeds  of  all  and  every  my  afore- 
said Fireehold,  Leasehold,  and  other  my  Personal  Estate 
and  Effects,  of  what  nature  or  kind  soever,  unto  and  for 
the  sole  and  separate  use  of  my  said  Wife,  during  the 
term  of  her  natural  life,  and  so  as  not  to  be  in  anywise 
subject  to  the  Debts,  Control,  or  Engagements  of  any 
future  Husband  she  may  happen  to  marry  after  my 
death ;  and  to  that  end,  that  they  the  said  S.  Acton,  Sir 
L.  Harvey,  and  T.  Greenaway,  and  the  Snrvivors  and 
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SorTivor  of  them,  bis  Executors  or  Administrators^  do 
and  shall  from  time  to  time  pay  the  Dividends,  Interest, 
and  Annual  Produce,  as  the  same  shall  become  due  and 
payable,  into  the  hands  of  her  the  said  Sarah  Wright, 
and  not  otherwUe.  And  I  will  also^  that  the  Receipt  or 
Receipts  of  my  said  Wife,  Sarah  Wright,  alone,  for  what 
$haU  be  actually  paid  into  her  own  proper  hands  as  qfore^ 
said,  for  and  in  respect  of  the  Rents,  Interest,  Divi- 
dends, or  Annual  Produce,  shall  firom  time  to  time, 
notwithstanding  her  Coverture,  and  whether  she  shall 
be  Covert  or  Sole,  be  a  good  and  sufficient  discharge 
and  indenmity  to  the  said  5.  Acton,  Sir  L.  Harvey,  and 
T.  Greenaway,  and  the  Survivors  and  Survivor  of  them, 
in  respect  thereof.'^ 

The  Parties  had  agreed  to  take  the  Opinion  of  the 
Vice-chancellor  upon  the  validity  of  the  Objection  before 
mentioned,  and  to  be  bound  by  that  Opinion. 

Mr,  Sugden^  for  the  Purchaser: — 

In  deciding  this  question,  the  Court  must  look  at  the 
actual  words  used  by  this  Testator.  No  one  doubts, 
that  if  ho  had  said  that  his  Wife  should  not  have  power 
to  anticipate  the  Rents  of  these  Estates,  she  would  not 
have  been  able  to  part  with  her  Life  Estate.  The  words 
here  used  are  stronger  than  any  that  ever  occurred, 
except  where  words  of  actual  Restriction  are  used.  For 
here  the  Testator  directs  that  the  Rents  shall  be  paid, 
as  they  shall  become  due  and  payable,  into  the  hands 
of  his  Wife,  and  not  otherwise ;  not  into  the  hands  of 
her  or  her  Appointees,  as  in  ordinary  Cases.  How  is 
it  possible  for  the  Court  to  say,  that  by  these  words  the 
Testator  did  not  mean  to  restrain  his  Wife's  power  of 
Alienation?  There  is  no  other  way  to  give  efiPect  to  all 
the  words  of  this  Will  th^  by  construing  these  words 

Vot.  L  F  F 
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to  amoiint  to  a  Restrietion  of  the  power  of  Alienaticm* 
Then  the  Testator  Bays,  that  the  Receipt  of  his  Wife 
alone  shall  be  a  suflScient  discharge.  Here  thevrord 
''  alone"  does  not  mean  <*  without  her  Husband^"  but 
points  to  an  absolute  Restriction.  I  must  refer  yoiu 
Honor  to  a  Case  mentioned  by  Sir  W,  Grant,  M.  R.  in 
his  Judgment  in  Wagstaff  v.  Smith{a)\  there^  that 
learned  Judge,  in  a  Case  where  the  words  weie  not 
nearly  so  strong  in  favour  of  a  restraint  on  Alienation 
as  those  now  under  consid.eration,  says,  that  he  thought 
that  an  absolute  Property  was  not  intended  to  be  given, 
so  as  to  give  a.  power  of  Disposition.  But  should  your 
Horuyr  be  of  opinion  that  this  Lady  has  power  to  alienate 
her  Life  Interest,  I  submit  that  these  words  raise  so 
serious  a  doubt  upon  that  point,  that  a  Specific  Per- 
formance ought  not  to  be  decreed. 


Mr.  Belly  Mr.  Freston,  and  Mr«  Low^,  were  to  hav« 
argued  in  support  of  the  Title. 

The  Vice-Chancellor: — 

It  is  now  too  late  to  contend  that  a  Lady  is  restrained 
from  the  power  of  alienating  her  Life  Interest,  because 
it  is  given  to  her  sole  and  separate  use,  and  is  to  be 
paid  into  her  own  proper  hands,  and  upon  her  Receipt 
alone.  The  contrary  is  settled  by  repeated  Authorities. 
The  construction  given  to  the  expressions  in  question 
is,  that  they  are  intended  only  to  exclude  the  marital 
claims  of  any  present  or  after-taken  Husband;  and  not 
to  control  that  right  of  Disposition  which  is  incident  to 
Property.  Let  a  Specific  Performance  of  the  Agree- 
ment be  decreed. 


(a)  9  ^'es.  524. 
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./wsSk      /^*<^  ^«^«.   \/u^fi^    la^ZMLy  UfA>^CL  ^»a'«.    Cty^Z^t^  c.A^.  ^  /kjZ. 
/U»-^  4?l^^    A^J  ^  ,^^,U^^^^  ^  ^  2^^^^  -  ^i^^.  ^  .  '''^ 

PRATT  V.  ARCHER.  '^'^^^^^  1823. 

A^s^^s^ .  I /.j^.J^^^  June- 


IN  this  Case  the  common  Injunction  had  been  ob-  Practice. 
tained;  and  Mr.  Sugdm,  and  Mr.  Wray,  for  the  Plain-  Amendment, 
tiffi  MOW  moTed  to  amend  the  Bill,  without  prejudice  to  ^f^  l^^^on 
the  Injunction,  by  addmg  a  Prayer  to  restrain  a  Pro-  — ^ 

ceeding  by  Distress.  ^  .^^f«*? 

^    ^  Injunction  has 

been  granted  OD 
Mr.  Knight,  for  the  Defendant,  opposed  the  Motion.    Meriu,  aMotbn 

to  amend,  with- 
out prejudice  to 
Hie   Vice-ChanceUar  said,   that  upon   referring   to  the  Injunction, 

Mr.  Walker,  the  Registrar,  as  to  the  Practice  in  Cases  ^«  *  Motion  of 

°  counse;  but 

of  Amendment  without  prejudice  to  Injunctions,  he  had  where  it  has 

staled^  that  the  subject  had  come  befoK  the  L&rd  Ckath  ^ued  on  ac- 

ceUor,  a&d  that  he  understood  it  to  be  his  Lordship^s  Notice  of  Uie^' 

Opinion,  (although  his  Lordship  had  never  absolutely  Motion  must  be 

decided  the  point)  that  a  Motion  to  amend  without  K»^^'  ^^  ^® 

*^  proposed 

prejudice  to  an  Injunction,  was  a  Motion  of  course.  Amendments 

and  might  be  made  without  notice^  where  the  Injune-  ^^^  ^  sutsd. 

tioB  had  been  granted  on  the  Merits;  but  that  where 

the  Injunction  had  issued  on  aeoount  of  delay,  notice 

must  be  given,  and  the  proposed  Amendments  stated  (a). 

(s)  See  Turner  v.  BazeUy^  s  V.  &  B.  330;  Sharp  v.  AiKton^ 
3  V.  Ik  B.  144 ;  and  Mair  v.  Thettauon,  in  the  Note  on  that 
Case.    But  PeufM  v.  Stweld,  3  Mad.  47a,  is  coiUrd. 
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1823.  WINTER  t;.  LORD  ANSON. 

a3d  July. 


^*«'-  J  HIS  was  a  Bill  by  the  Personal  Representatives  of  a 

fire  ast       ey.  y^^^^^^  against  a  Purchaser,  who  had  become  Bankrupt, 

Where  the  and  his  Assignees ;  and  also  against  a  Purchaser  from 

forrn^^ate  wM  ^^  Assignees,  to  establish  a  Lien  upon  Real  Estate  for 

in  pursuance  of  part  of  the  Purchase  Money. 

the  agreement 

for  the  Purchase, 

secured  by  the  William  Winter,  the  Vendor,  was  in  June  1814  seised 

Sr^^^^We'  ***  ^^  ^^  ^  IBAtAte,  partfy  Freehold,  and  partly  Copy- 

at  the  death  of     hold.    By  Articles  of  Agreement,  dated  the  16th  of 

Vendor,  with       Jm^e  1814,  na*de  between  William  Winter  of  the  one 

the  Conveyance   P*'^  ^^  William  MausUy  of  the  other  part,  Winter,  in 

expressed  that  it  consideration  of  the  sum  of  Money  therein  mentioned 

and  had^the*^'     agreed  to  be  paid  to  him  by  Mmuley,  agreed  to  convey 

Vendor's  Receipt  and  surrender  the  Freehold  and  Copyhold  Estate  to 

indorsed  upon  it:  JlfbtMJ^  in  Fee  Simple,  free  from  alllncumbrances ;  and 

Vendor  had  no     Mouil^Bgreed  to  pay  to  Winter,  on  the  29th  of  September 

Lien  on  the         then  next  ensuing  and  on  die  execution  of  the  Convey- 

l^o^u'nt^of  the      ^^^  ®"^  completion  of  the  Surrender,  the  Sum  of  75/. 

Bond.  per  Acre  for  the  Estate,  the  quantity  of  Land  to  be 

ascertained  and  measured  by  a  Person  named  in  the 

Agreement,  and  to  be  paid  for  by  Mousley  accordingly ; 

and  it  was  thereby  also  agreed  in  the  following  words : 

<'  That  the  Amount  of  such  Consideration  Money  shall 

be  secured  by  the  Bond  of  the  said  William  Mousley 

unto  the  said  WilHam  Winter,  with  Interest,  at  4/.  per 

centum  per  annum,  and  shall  remain  so  secured  during 

the  Life  of  the  said  William  Winter,  on  the  regular 

payment  of  such  Interest  as  aforesaid/' 
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The  Estate  was  measured,  and  the  Purchase  Money 
found  to  amount  to  1^85/. ;  being  576/.  for  the  Free^ 
hold,  and  gog/.  for  the  Copyhold.  By  Indentures  of 
Lease  and  Release,  dated  the  28th  and  sgth  of  Sept. 
1814,  and  made  in  pursuance  of  the  Agreement,  Winter, 
in  consideration  of  576/.  therein  expressed  to  have 
been  paid  to  him  at  or  before  the  execution  of  the 
Conveyance,  for  the  Purchase  of  the  Fee  Simple  of 
the  Freehold  part  of  the  Estate,  conveyed  the  Free- 
hold part  of  the  Estate  to  Mousky  in  Fee  Simple. 
A  Receipt  for  the  576/.  was  indorsed  on  the  Deed 
of  Release.  On  the  ist  of  October  1814,  in  further 
pursuance  of  the  Agreement,  Winter  surrendered  the 
Copyholds  to  Moudey  in  Fee  Simple;  and  this  Sur- 
render was  expressed  to  be  made  in  consideration  of 
909/.  paid  by  Mousley  to  Winter,  the  Receipt  whereof 
Winter  thereby  acknowledged. 
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Notwithstanding  the  Conveyance  and  Surrender  ex- 
pressed*that  the  whole  Purchase  Money  had  been  paid, 
the  sum  of  485/.  was  the  only  part  of  it  that  had  in 
fact  been  paid.  And  on  the  39th  of  September  1814, 
Moudey  executed  a  Bond  to  Winter  in  the  penal  sum 
of  2,000  2.  conditioned  to  be  void  on  payment,  by 
Moustey  to  the  Executors,  Administrators  or  Assigns  of 
Winter,  of  the  sum  of  1,000/.;  the  remainder  of  the 
Purchase  Money  within  twelve  months  next  after  the 
decease  of  Winter,  with  Interest  at  four  per  cent. 

Mouiley  having  paid  the  485/.  and  executed  this 
Bond,  was  let  into  Possession  of  the  Estate. 


By  Deed,  dated  the  2d  of  November  1814,  MousUjf 
mortgaged  the  Freehold  part  of  the  EeUte  for  the  term 
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1823.         ^^  ^^^  hundred  years,  to  Amie  Baggak^,  to  secure 

' ^' '     400/.  which  he  had  borrowed  of  her;  and  on  die 

WiKTER       loth  of  May  1815,  he  surrendered  ihe  Copyholds  to 
l^rd  AvsoN.    ^^^  Crould,  in  Fee,  to  secure  ifiOoL  which  he  had  bor- 
rowed of  Gmdd. 


In  May  1817a  Commission  of  Bankrupt  issued  against 
Mousl^ ;  and,  on  the  7th  of  June  1 81 7,  the  Bargain  and 
Sale  to  his  Assignees  was  executed.  In  August  1817, 
the  Assignees  sold  and  conveyed  the  Freehold  and 
Copyhold  Estate  in  question  to  Lord  An$on,  together 
with  some  other  Real  Estates  belonging  to  Moudty^  and 
allowed  his  Lordship  to  retain  1,200/.  of  the  Purchase 
Money,  as  an  indenmity  against  the  claim  of  the 
Plaintiff.  The  Assignees  paid  off  the  Mortgages  to 
Anne  Baggalay,  and  Gotdd,  out  of  the  Personal  Estate 
of  Mousley. 

The  Interest  on  the  Bond  was  paid  down  to  the  29th 
of  September  1816,  but  not  aifterwards ;  and  Winter,  in 
Trinity  Term  1818,  brought  an  Action  against  Mousley 
on  the  Bond,  and  at  the  Lent  Assizes  in  i8ig  obtained 
a  Verdict  against  him.  Mousley  obtained  a  Rule  Nid 
to  set  aside  the  Verdict,  on  the  ground  that  he  was  a 
Bankrupt  at  the  time  when  the  Action  was  brought; 
but  this  Rule  was  afterwards  discharged. 

Mousley  obtained  his  Certificate  under  the  Commistton 
ofBanknqpt 

In  May  i8ig  Winter  died,  without  having  entered  up 
Judgment  on  the  Verdict  against  Mousley;  and  the 
Phnntifls,  who  were  the  Executors  of  WisUer,  had  not 
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entered  up  Judgment,  because  Monskyh^i  no  Property  1823. 

on  wbich  it  could  be  made  available. 

Winter 

V. 

The  Plaintifis  insisted,  by  their  Bill,  that  Anne  Bag-  Lord  Ansov. 
gaknf,  and  Oould,  tbe  Mortgagees  of  the  Estate,  had 
notice  of  the  Lien  on  the  Estate  claimed  by  Winter  in 
respect  of  the  i,ooo/.;  and  that,  if  the  Mortgages  were 
still  subsisting,  they  would  not  be  entitled  to  any 
priority  over  the  Lien  so  claimed.  They  also  insisted 
that  the  Assignees  had  notice  of  the  Lien;  and  that, 
although  they  had  paid  off  the  Mortgages  out  of 
Mousley*s  Personal  Estate, they  were  not  entitled  to  reim- 
burse his  Personal  Estate  out  of  the  Money  produced  by 
the  Sale  of  his  Real  Estates,  until  they  had  discharged 
the  sum  in  respect  of  which  the  Lien  was  claimed; 
or,  in  case  the  Court  should  be  of  opinion  that  the  Mort- 
gages, if  subsisting,  would  be  a  prior  charge  to  the 
Lien,  that,  inasmuch  as  the  Mortgages  had  been  paid  off 
by  the  Assignees,  the  Estates  must  now  be  considered 
as  free  from  all  Claims  and  Incumbrances,  except  the 
Lien  claimed  by  the  Plaintiffs. 

The  Bill  prayed  that  it  might  be  declared  that  the 
Plaintiffs,  as  the  Personal  Representatives  of  Winter, 
were  entitled  in  Equity  to  a  Lien  upon  the  Freehold  and 
Copyhold  Estate,  in  respect  of  the  i  ,000  /.,  as  well  against 
tbe  Mortgagees,  and  all  Persons  claiming  on  their 
behalf,  as  against  Mimdty\  and  for  an  Injunction  to 
restrain  Lord  Amon  from  paying  over  the  1,200/.  to  the 
Assignees  until  the  claim  of  the  Pluntiffs  was  satisfied. 

The  Assignees,  in  their  Answer,  stated  that  they  had 

been  informed,  and  believed,  that  upon  the  occasion  of 

Mousley  executing  the  Bond,  it  was  agreed  between 

Winter  and  Mousley,  that   Wittier,  should  accept  the 
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Bond  as  payment  of  so  much  of  the  Purchase  Money 
as  the  Bond  amounted  to^  and  that  Winter  should  have 
no  Claim  or  Lien  upon  the  Estate  in  respe<it  of  it 

When  the  Cause  came  on  fx}  be  heard  on  the  37th  of 
November  1821,  the  Vice-Chancellor  referred  it  to  the 
Master,  to  inquire,  whether,  at  the  time  of  executing  the 
Bond,  it  was  agreed  between  Winter  and  Mousl^,  that 
Winter  should  accept  the  Bond  as  payment  of  so  much 
of  the  Purchase  Money  as  the  Bond  amounted  to  ^  and 
that  Winter  should  have  no  Lien  upon  the  Estate  ia 
respect  of  it. 

The  Master  reported  as  follows : — ' 
'<  I  find,  that  upon  the  execution,  by  the  Defendant 
WilUam  Mousley,  of  the  Bond  bearing  date  the  29th  day 
of  September  1814,  it  toot  not  agreed  between  WilUam 
Winter  therein  named,  and  the  said  Defendant  WilUam 
Mousley,  that  the  said  WilUam  WifUer  should  accept  of 
the  said  Bond  as  payment  of  so  much  of  the  Purchase 
Money  of  the  Estates  and  Premises  in  question  in  this 
Cause  as  the  said  Bond  amounted  to,  and  that  the  said 
WilUam  Winter  should  have  no  Lien  upon  the  said 
Estate  and  Premises,  or  any  part  of  the  same  in  respect 
thereof.  But  I  find,  by  the  Deposition  of  Rxmds  Shar-' 
rett,  one  of  the  Witnesses,  taken  on  the  Cross-inteiro- 
gatories  exhibited  on  the  part  of  the  Defendants,  and 
the  Person  who  prepared  the  said  Agreement  as  the 
Attorney  of  the  said  WilUam  Winter,  that  in  or  about 
a  week  after  the  Agreement  beating  date  the  16th  day 
of  June  1814  had  been  made,  and  previously  to  the 
execution  ofJthe  said  Bond,  he,  in  conversation  with 
the  said  William  Winter,  pointed  out  to  him  the  impru- 
dence of  trusting  to  the  Personal  Security  alone  of  the 
said  William  Mousley  for  the  payment  of  the  said  Par* 


Winter 

r. 
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chase  Money.  And  the  said  Francis  Sharrett  told  the  ^  1823. 
said  William  Winter,  that  he,  the  said  Francis  Sharrett ^ 
knew  that  the  said  William  Mousley  was  concerned  in 
extensive  Trade  and  Speculations,  and.  had  borrowed  Lord  Anson 
Money.  And  the  said  Francis  Sharrett  strongly  urged 
the  iiaid  William  Winter  to  have  a  Mortgage  for  the 
Purchase  Money,  and  told  him,  that  be  the  said  Francis 
Sharrett  thought  there  would  be  considerable  danger  in 
taking  a  Bond  only ;  but  the  said  William  Winter  re- 
plied that  the  Bond  would  be  a  sufficient  Security;  and 
that  he  had  no  doubt,  if  the  said  William  Mausky  out- 
lived him,  the  Bond  would  be  paid;  and  that  he  should 
be  satisfied  to  take  the  said  William  Mousky'^  Personal 
Security." 

The  Cause  now  came  on  to  be  heard  for  further 
directions. 

Mr.  Heald,  and  Mr.  Wheatley,  for  the  Plaintifis:— 
The  settled  principle  of  the  Court  is,  that  a  Vendor 
has  always  a  lien  on  the  Estate  till  the  whole  of  his 
Purchase  Money  is  paid,  unless  there  be  a  manifest 
intention  that  he  should  have  no  such  lien.  That  was 
the  principle  laid  down  in  Mackreth  v.  Symmons  (a),  wher^ 
Lord  Eldon  reviews  the  whole  of  the  Cases  on  this 
subject.  It  was  there  held  that  there  must  be  clear 
evidence  of  relinquishment  of  the  lien;  and  that  it  is 
for  the  Purchaser  to  produce  this  evidence-if  he  resists 
the  lien.  In  Tardiff  v.  Scrughan,  stated  in  the  Argu- 
ment of  Blackbume  v.  Gregson  (b),  it  was  decided  by 
Lord  Camden,  that  the  Vendor  of  an  Estate  in  consi- 
deration of  an  Annuity,  did  not,  by  taking  a  Bond  from 
the  Purchaser  as  a  collateral  Security  for  the  payment 

(a)  15  Ves.  3*i9.  (Jf)  1  Bro.  C.  C.  433. 
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of  the  Annuity,  lose  his  Lien  on  the  Estate.  In  EUiait 
y.  Edwards  {e)  Lord  Ahanl^  held  that  the  Vendor,  by 
taking  a  Covenant  irom  the  Purchaser  and  another 
Person  as  his  security,  did  not  lose  his  Lien  on  the 
Estate.  Fawell  v.  Heelis{d)  is  the  only  Case  in  which 
it  was  erer  held  that  the  Vendor,  by  taking  a  B<md  for 
the  Purchase  Money,  had  lost  his  Lien  on  the  Estate. 
But  that  Case  has  not  been  considered  as  good  autho- 
.  rity.  In  Ex  parte  Parkes(e\  which  is  one  of  the  latest 
Cases,  it  was  admitted  that  the  Lien  of  the  Vendor  was 
not  discharged  by  his  taking  a  Bond  from  the  Pur- 
chaser for  payment  of  the  Purdiase  Money ;  although 
it  was  held,  that  the  nature  of  the  Covenants,  and  of 
the  transaction  in  that  Case,  had  discharged  the  lien. 

Mr.  Skirrow,  for  the  Defendant,  Mousley,  the  Bank- 
rupt, (who  had  an  interest  in  establishing  the  Lien,) 
insisted,  that  postponing  the  payment  of  the  Principal 
of  the  Purchase  Money  during  the  Life  of  the  Vendor 
afforded  no  argument  against  the  continuance  of  the 
Lien,  because  the  Purchaser  might  at  any  time  have 
got  rid  of  the  Lien  by  paying  up  the  Principal. 


Mr.  Bell,  and  Mr.  Bkkersteth,  for  the  Defendants 
the  Assignees : — 

I.  The  principle  on  which  Courts  of  Equity  admit  the 
Lien  of  the  Vendor  is  not  that  of  Contract,  but  that, 
until  the  Purchase  Money  is  paid,  the  Estate  in  Equity 
is  the  Estate  of  the  Vendor.    On  this  principle  it  has 

(c)  3  Bos.  k  Pul.  181. 

(jd)  Amb.  794;  and  alio  stated  from  Serjeant  HUTs  MSS. 
in  Mr.  Eden's  edition  1  Bro.  C.  C.  430,  in  a  Note  to  Blackbume 
V,  Gregson, 

(e)  1  Glynn  &  Jam.  238. 
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been  held  that,  wbere  the  Consideration  Money  was  not  tS^s* 

paid  pecu$m$  nutneratis,  but  by  a  cheque  on  a  Banker, 
if  the  Banker  had  no  effects,  the  Lien  was  clearly  not  , 
gone.  Nor  is  it  gone  where  the  Purchaser  gives  a  pro-  Lord  Avson. 
missory  Note  for  the  Purchase-money ;  nor  even  vrhere 
he  gives  a  Bond,  if  it  be  payable  at  a  short  period. 
JBot  the  questicm  in  this  Case  is,  whether  the  Security 
was  not  taken  as  an  actual  Discharge  of  the  Purchase- 
^oney.  The  Bond  here  was  not  taken  as  a  collateral 
Security,  but  as  an  actual  Payment^  so  as  to  give  the 
Purchaser  an  absolute  dominion  over  the  Estate.  If 
the  Purchaser  had  given  a  Bill,  or  a  Bond,  which  was 
not  paid  at  the  date  fixed  for  that  purpose,  it  would 
have  been  impossible  to  say  that  the  Purchaser  was 
paid,  or  the  lien  discharged.  Lord  Eldon  says,  in 
Machnth  v.  Symmons(f),  that  the  intent  in  taking 
a  Bond  is  to  rebut  the  presumption  that  the  Purchase 
Jtfoney  is  paid.  But  if  a  Bond  is  taken,  on  the  fiu^e  of 
which  it  aj^ears  that  the  Purchase  Money  is  to  be  paid 
by  an  Annuity  to  the  Vendor,  and  the  payment  of  a 
Priueipal  Sum  to  his  Representatives  at  his  death,  this 
shows  a  special  Contract — it  shows  thtit  the  Parties 
were  not  dealing  for  ready  Money,  but  on  a  special 
Contract  as  to  the  nuxie  of  payment,  and  therefore 
that  the  Lien  is  discharged.  The  Lien  being  once  dis- 
charged by  the  mode  in  which  the  Parties  have  dealt, 
it  is  gone  for  ever. 

IL  The  priiaciple  of  the  Court  being  against  the 
existence  of  Lien  in  such  a  case,  it  only  remains  to 
consider  the  Authorities.  Lord  Eldon,  in  Mackreth 
v.  SymmoM  (g),  said,  that  Tardiff  v.  Scrughan  (A) 
was  not  a  Case  of  such  authority  as  to  guide  his 

(/)  15  V«s.  34«.  (g)  «5  Ve».  3^«- 

(A)  SUted  in  i  Bro.  C.  C  423. 
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judgmeat.  The  Case  o(  Edwards  y.  Elliott  (i)  h^m  nv* 
application  to  the  present.  In  order  to  make  out  the 
Case  of  the  Plaintiffs,  the  Bond  ought  to  have  been 
unalienable  during  the  Life  of  Winter.  In  Bond  ▼. 
Kent  (t),  where  the  Vendor  took  a  promissory  Note, 
payable  on  demand,,  from  the  Purchaser  for  part  of  the 
Purchase  Money,  it  was  held  that  the  Lien  was  dis- 
charged; and  so  in  Nairn  v.  Prowse{l),  where  the 
Vendor  took  a  Security  on  Stock.  Therefore,  accord- 
ing to  the  Authorities,  collateral  circumstances  may  be 
resorted  to  in  order  to  rebut  the. presumption  of  Lien. 
In  the  present  Case  we  resort  ta  the  Agreement.  The 
Bond  secures  payment  of  the  Purchase  Money,  accord- 
ing to  the  terms  of  the  Agreement,  as  to  the  quantum 
of  the  Money ;  therefore  the  Bond  and  the  Agreement 
depend  suflSciently  on  each  other  to  rebut  the  pre^- 
sumption  of  lien.  The  special  circumstances  stated 
by  the  Master  in  his  Report  show  that  the  Vendor 
placed  reliance  on  the  personal  security  of  the  Pur- 
chaser. Where  a  Purchaser  is  allowed  to  take  posses- 
sion of  an  Estate  as  absolute  owner  on  a  Conveyance 
expressing  Receipt  of  the  Purchase  Money  by  the 
Vendor,  and  the  Vendor  takes  a  Bond  as  a  Security, 
to  allow  the  Vendor  still  to  have  a  Lien,  would  be  to 
enable  the  Purchaser  to  commit  Fraud;  because  in 
such  a  case  he  appears  in  the  character  of  absolute 
Owner  of  the  Estate,  and  obtains  Credit  in  that  cha- 
racter. This  is  exactly  the  inconvenience  insisted  on 
by  Sir  W.  Grant,  in  the  Case  of  Nairn  v.  Prowse(my 

Mr.  Heald,  in  reply : — 
If  the  mode  of  payment  expressed  in  the  Agreement 
had  appeared  upon  the  face  of  the  Deed  of  Conveyance, 


(t)  3  Bos.  &  Pull.  181. 
(0  6  V«8.  751. 


{k)  a  Vtm.  s8o. 
(m)  6  Vti.  75fi. 
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it  would  have  entirely  destroyed  the  Argument  as  to 
Fraud ;  and  the  mere  circumstance  that  it  was  a  mode 
which  postponed  the  payment  of  the  Principal,  would 
not  be  enough  to  discharge  the  lien.  If  the  Convey- 
ance had  been  expressed  to  be  made  in  consideration  of 
an  Annual  Payment,  even  in  that  case  the  Argument 
as  to  Fraud  would  fail.  But  whatever  may  be  expressed 
in  the  Articles  of  Agreement,  the  Court,  if  it  finds  a  Con- 
veyance executed,  cannot  look  at  the  Articles,  because 
that  wouH  be  giving  a  construction  to  a  Deed  by  an 
Instrument  which  is  not  a  Deed.  The  Case,  therefore,  on 
the  whole,  comes  to  this :  That  the  Intention  to  abandon 
the  Lien  must  be  established  on  clear  evidence :  That 
a  Bond  or  a  Note  taken  by  the  Vendor  has  been  held 
not  of  itself  sufficient  Evidence  of  abandoning  the  Lien ; 
and  therefore,  that  taking  a  Bond  payable  at  a  future 
time  is  not  sufficient  evidence  to  rebut  the  prestunption 
-that  a  Lien  exists. 

The  Vice-Chancellor  : — 

This  Case  is  altogether  new  in  its  circumstances. 
The  written  Agreement  of  the  Parties  expresses  that 
the  Price  of  the  Estate  should  not  be  paid  till  the  death 
of  the  Vendor,  the  Vendee  agreeing  to  pay  Interest  upon 
it  by  half-yearly  payments  until  that  period,  and  to  give 
his  Bond  accordingly.  But  the  language  of  the  Con- 
veyance does  not  proceed  upon  this  Agreement.  It  is 
expressed  to  be  made  in  consideration  of  a  sum  of 
Money  then  paid,  the  Receipt  for  which  is  indorsed 
upon  the  Deed.  The  terms  of  the  written  Agreement, 
however,  did  in  fact  govern  the  conduct  of  the  Parties, 
and  a  Bond  was  taken  for  the  payment  of  the  Purchase 
Money  at  the  death  of  the  Vendor,  and  for  payment  of 
Interest  in  the  mean  time;  and  the  question  is,  whether^ 
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1893.  under  these  cifcumBtanceSj  the  Vendor  has  a  liea  upon 

'        ""       '     the  Estate. 

WiNTSR 

Lord  Anson.  In  osdinary  Cases,  where  the  Conveyance  exf^esaes, 

Where  a  Con-  contrary  to  th^  fact,  that  the  Purchase  Money  is  paid, 

S"  to  a  pH^  *®^®»  though  the  Estate  passes  at  Law  by  the  Convey- 

chaser,  which  ance,  itdoes  notpass  in  Equity  until  the  actual  Payment 

expresses  that  of  the  Price— until  the  Vendor  has  received  that  Cons*- 

the  xQrchasfi 

Money  is  paid,  deration  for  whieh  H  appears  by  the  Deed  he  contracted 

the  Estate  does  to  part  with  bis  Estate. 

not,  in  Equity, 

pass  by  the  Con-  , .     ^ 

veyance  till  the       Suppose  it  had  been  expressed  in  this  Conveyance 

Purchase  Money  that  the  Price  was  not  to  be  paid  until  the  deatb  of  the 
Sihough  a  Re-'  V'endor,  and  there  had  been  a  Covenant  on  the  part  of 
ceipt  for  the        the  Purchaser  then  to  pay  the  Amount,  and  to  pay  the 

b^Sij^^n  the  J"*««^^  i^  ^^  «*«*»  ti°«  5  ^^^  **  ^^^  ^^  ^'^  «^ 
Conveyance.        that  it  appeared  by  this  Deed  that  the  Vendor  had  con- 
tracted not  to  part  with  his  Estate  until  the  actual  payw 
ment  of  the  Price  i  Would  it  not  rather  have  been  the 
true  effect  of  the  language  of  the  Conveyance  in  such 
Case,  that  the  Vendor  had  contracted  to  part  with  his 
Estate  presently,  not  in  consideration  of  the  actod 
immediate  Payment  of  the  Price,  but  in  consideration 
of  the  Covenant  for  the  future  Payment  of  that  Sum, 
with  interim  Interest;  and  that  having,  therefore,  the 
Covenant,  which  was  the  Consideration  bargained  for, 
the  Estate  must  pass  by  the  Conveyance,  in  Equity  as 
well  as  at  Law.    Now  although  it  is  not  expressed  in 
this  Conveyance  that  the  Price  was  not  to  be  paid  unti 
the  death  of  the  Vendor,  yet  such  wasj  in  fact,  the 
actual  Agreement  and  substantial  dealbg  of  the  Parties, 
and  the  language  of  the  Conveyance  to  the  'contrary  is 
the  mere  result  of  the  common  form ;  and  the  question 
comes  to  this,  whether  the  Court  is  concluded  by  the 
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form  of  the  Deed  from  entering  into  the  truth  of  the  1823. 
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V. 

If  the  language  of  the  Deed  is  to  prevail  in  this  Case,     Loixl  Ahaoh. 
them  the  Price  is  to  be  taken  as  actually  paid ;  for  so  it 
is  ezpiessed  in  the  Deed.    It  is  die  Vendor,  therefore,     Where  a  Ven- 
wb#  in  the  first  place  attempts  to  raise  an  Equity  against  ^^  ^gre»  to  sell 
the  Allegations  of  the  Deed ;  and  if  the  Vendor  be  per-  coiuideratioii  of 
mitted  to  repel  the  effect  of  the  Deed,  by  showing  that  ^  Bond  for  the 
the  Price  was  not  paid,  it  must  necessarily  follow  that  the  ^^^^J^^f^J 
Voadee  must  be  atliberty  to  disclose  the  whole  truth,  and  ture  period,  with 

to  exphun  the  reason  why  that  payment  was  not  made.  "*^®?^  ^  ^he 
*  ./  i^  rf  meantiuie,  the 

I  consider,  therefore,  that  the  Case  is,  in  principle,  the  Estate  passes  to 
same  as  if  the  Conveyance  had  stated  the  red  Contract  the  Purchaser  on 
of  the  Parties;  and  that  by  the  effect  of  that  Contract  JJ^^^^SdS 
the  Vendor  agreed  to  part  with  his  Estate,  in  consi-  the  Conveyance, 

deration  of  the  Bond  for  the  fatuire  payment  of  the  ?"^  the  Vendor 

na9  no  Lien  for 
Price;  and  that,  when  such  Bond  was  executed,  the  the  amount  of 

Estate  passed  to  the  Vendee,  in  Equity  as  well  as  the  Bond. 
at  Law« 

Bill  dismissed. 

i^y<>«^^>»^^y>«-—  ^'^^  '^^  '^'^• 
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1893-  WHITTUCK  V.  LYSAOHT. 

fi5th  April. 

6thde7Ui  Jttn««    I N  this  Cause  the  Court  was  moved,  on  behalf  of  the 

'■■"■"'*"^'"~ ^     Defendant,  that  the  Plaintiffs,  or  their  Solicitor,  might, 

pa?f^^'        at  their  own  proper  costs  and  chaises,  produce  two 

Witnesses  named  in  the  Notice  of  Motion,  within  ten 

A  Party  ij^o   days,  to  be  cross-examined  on  the  part  of  the  De- 
nesB  is  bound  to   f*^°<Is^^9  o^^  ^^  default  of  such  production,  that  the 
keep  him  in  town  Evidence  given  in  chief  by  these  two  Witnesses  might 
f^.S'SSfi     be  suppressed, 
production  at  the 

seat  of  the  ad-         Qn  the  i8th  of  March  1823  the  two  Witnesses  were 

vene  Clerk  m 

Court ;  and,  if     brought  to  Town  from  Gloucestershire  by  the  Plaintiffs, 

Cross-interroga-  to  be  examined  on  their  behalf.    At  eleven  o'clock  on 

with  the  Exa-  ^^*  *^*y  ^'^^y  ^^^^  produced  at  the  seat  of  the  De- 
miner  within       fendant's  Clerk  in  Court,  and  within  a  few  minutes 

the  fo«t[-«8ht     afterwards  were  carried  to  the  Examiner's  Oflfce  and 

hours,  the  Party  .     ^       ^    ,  .      .        ,. , 

must  keep  the      examined.     Their  examination  did  not  last  above  a 

^^^^■•J'^Town  quarter  of  an  hour.  On  the  following  morning,  as  soon 
examination  is  ^  ^®  office  was  ppened,  Ikiterrogatories  were  filed  for 
finished.  their  cross-examination  ;  and,  between  twelve  and  two 

^.  .y.  o'clock  on  the  same  day,  the  Defendant's  Solicitor  sent 
ness  left  London  for  the  Witnesses,  and  brought  them  to  the  Examiner's 
before  the  forty-  Office,  where  they  were  then  sworn  to  give  evidence  for 
expired,  the  ^^  Defendant  on  cross-examination ;  and  the  Examiner 
Party  producing  then  desired  them  to  return  at  ten  o'clock  on  the  fol- 
toTrS^hiiir  lowing  morning  (the  ftOth  of  March)  to  be  cross-exa- 
baekathisown  mined.  They  did  not,  however,  attend  at  the  time 
^nse,  or  the  appointed  ;  but  set  off  in  the  afternoon  of  the  19th  of 
chief  to  be  sup-  March,  on  their  return  mto  Gloucestershire,  in  a  stage- 
pressed,  coach,  in  which  places  had  been  taken  for  them  by  the 
Plaintifis  Solicitor.  The  Defendant's  Solicitor,  being 
informed  of  this,  on  the  20th  of  March  served  a  Notice 
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on  the  Plamtiffs  Solicitor,  requiring  him  to  produce-  1833. 

these  two  Witnesses  at  the  Examiner's  Office  on  the     *        "        * 
a6th  of  March,  to  be  cross-examined.    This  Notice  not     Whittuck 
being  complied  with,  the  present  Motion  was  made.      Ltsaobt. 
The  Plaintifb  afterwards  offered  to  bring  the  Witnesses 
to  Town  to  be  cross-examined,  provided  the  Defendant 
would  pay  the  expenses  of  bringing  them  and  sending, 
them  back ;  but  this  offer  was  refused* 

it  appeared  that  no  Notice  of  the  Cross-interroga- 
tories having  been  filed  was  either  delivered  to,  or  put 
up  in  the  office  of  the  Examiner  who  had  taken  the 
depositions  in  chief. 

Mr.  Bell,  and  Mr.  Stuart,  for  the  Motion : — 

It  is  the  established  practice  that,  where  Witnesses 
from  the  Country  are  produced  to  be  examined  in  chief, 
the  Party  producing  them  is  bound  to  keep  them  in 
Town  for  forty-eight  hours  from  the  time  of  producing 
them  at  the  seat  of  the  Clerk  in  Court  of  the  opposite 
Party;  and  if,  during  that  time,  Interrogatories  are 
filed  for  cross-examining  them,  and  they  are  sworn  to 
give  evidence  on  the  Cros&-examination,  the  Party  who 
has  brought  tlie  Witnesses  to  Town  is  bound  to  keep 
them  in  Town,  at  his  own  expense,  till  the  Cross-exa- 
mination is  finished ;  and,  if  he  allows  the  Witnesses  to 
leave  Town  before  the  forty-eight  hours  are  expired, 
or  before  the  Cross-examination  is  finished,  he  is  bound 
to  bring  them  up  again  to  be  cross-examined,  at  his 
own  expense.  Gilb.  For.  Rotnan,  144.  FUmerday  v. 
Collett  {a). 

Mr.  Hart,  and  Mr.  Wakefield,  for  the  Plaintiffs, 
insisted  that  Notice  should  have  been  given  to   the 

(a)  i  Dick.  288.      . 
Vol.  I.  Go 
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Plaintifiisi  Solicitor,  that  it  was  intended  to  eross-^ 
examine  the  Witnesses.  When  a  Witness  is  produced 
at  the  seat  of  the  Clerk  in  Court,  the  Party  intending 
to  cross-examine  him  ought  to  give  Notice,  either  that 
Interrogatories  for  cross-examination  of  the  Witness 
are  filed,  or  that  it  is  intended  to  file  them.  If  no  such 
Notice  is  given,  the  Party  is  not  bqund  to  keep  the 
Witness  in  Town,  and  the  Party  wishing  to  cross- 
examine  must  bring  him  back  at  his  own  expense. 
Harr.  Cha.  Prac.  261. 


The  Ytee^Chancelhr  said,  that  he  would  direct  a 
question  to  be  sent  to  the  Six  Clerks  to  ascertain  the 
Practice  on  this  point. 

A  question  was  accordingly  sent,  and  the  Six  CleriLS 
certified : 

''  That  the  Party  examining  a  Witness  in  the  Exami^ 
ner's  Office  is  bQund  to  keep  him  in  London  forty-eight 
hours  after  his  production  at  the  seat  of  the  adyerse  Clerk 
in  Court,  and  not  forty-eight  hours  after  the  Examina- 
tion is  finished ;  and  that,  if  the  Cross-interrogatories 
are  left  with  the  Examiner  within  the  forty-eight  hours, 
then  the  Party  producing  him  must  keep  him  in  London 
till  his  Cross-examination  is  finished." 

The  Vice-Chancellor,  upon  receiving  this  Certificate, 
granted  the  Motion,  with  Costs. 


«  This  Court  doth  order,  that  the  Plaintiffs,  at  their 
own  expense,  do  produce  George  Jeffries  and  Job 
Jenkins  before  John  Nursey  Dancer,  one  of  the  Exa- 
miners of  this  Court,  within  ten  days  after  service  of 
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his  Order  on  the  Plaintiffs,  to  be  cross-'examined  as 
Witnesses  on  the  part  of  the  Defendant  Arthur  Lysaght, 
or,  in  default  of  such  production,  it  is  ordered,  that  the 
Evidence  given  in  chief  by  the  said  George  Jeffries  and 
Job  Jenkins,  on  behalf  of  the  said  Plaintiffs,  be  sup- 
pressed on  the  hearing  of  this  Cause,  and  on  all  matters 
relating  thereto ;  and  it  is  ordered  that  the  Plaintifis  d6 
pay  to  the  Defendant  his  Costs  of  this  Application." 

Reg.  Lib.  B.  1822.  foL  1921. 
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BARCLAY  1;.  RAINE: 

The  Plaintiffs  filed  this  Bill  to  compel  the  Defendant 
specifically  to  perform  an  Agreement  for  the  purchase 
of  a  Freehold  Estate. 


1823. 

12th  and  34th 

July. 

' V -^ 

Specific  Per 
formance^ 
Title  Deeds. 


An  Order  was  obtained^  on  the  coming  in  of  the  ^  ^^^^ bSundtT 

Answer,  fof  a  reference  to  the  Master  to  inquire  whe-  complete  his 

ther  the  Plaintiffs  could  make  a  good  Title.   The  Master  Purchase  with- 

°  .         out  the  Title 

reported,  that  the  Plaintiffs  could  make  a  good  Title ;  Deeds,  unless  he 

but  that  it  appeared  to  him  that  the  Plaintiffs  were  not  has  a  legal  Co- 
in possession  of,  and  were  not  in  a  situation  to  deliver  ducethem^"** 
to  the  Defendant  the  Title  Deeds  relating  to  the  Estate.  

At  the  request  of  the  Parties  the  Master  stated,  in  his  ,  ^  ^^^®^J 
^  T     r«  to  produce  Title 

Report,  the  following  facts  as  to  the  Title  Deeds  for  Deeds  runs  with 

the  opinion  of  the  Court :  '  the  Land  for  the 

benefit  of  Pur- 
chasers, but  not  for  the  benefit  of  Vendors. Where  one  is  in  pos- 
session of  Title  Deeds  relating  to  his  own  Lands  as  well  as  to  the  Lands 
of  another  Person,  who  has  no  Covenant  for  the  production  of  the  Title 
Deeds,  whether  such  other  Person  has  a  general  right  in  Equity  to 
compel  the  production  of  the  Deeds.    Qu,  f 

G  6  2 
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1 893.  The  Premises  in  qaestion  in  this  Cause  were  formerly 

'        '  part  of  certain  Hereditaments  held  under  one  Title,  and 

Barclay  a  large  proportion  of  such- Hereditaments  was  sold  to 
Raine.  ^r-  John  Thring ;  and,  about  the  same  time,  or  soon 
after,  the  Premises  in  question  were  sold  to  Mr.  George 
Barclay,  thefather  of  the  Plaintiffs,  and  under  whom  they 
derive  their  Title.  Upon  the  sale  to  Mr.  John  Thring,  the 
Title  Deeds  to  the  Premises  purchased  by  him,  which 
also  related  to  the  Premises  in  question  in  this  Cause, 
were  delivered  to  him,  and  he  executed  a  Deed  of  Co- 
venant to  the  then  Vendors,  bearing  date  the  12th  day 
of  July  1797>  whereby  he  covenanted  with  them  to  pro- 
duce, at  their  request,  the  Title  Deeds,  for  such  purposes 
as  should  be  required  by  the  then  Vendors,  their  Heirs, 
Executors,  Administrators  and  Assigns,  and  at  their 
expense.  An  attested  Copy  of  this  Deed  of  Covenant 
was  delivered  to  Mr.  George  Barclay  by  his  Vendors, 
and  was,  at  the  time  when  the  Master  made  his  Report, 
in  the  possession  of  the  Plaintiffs ;  but  it  was  in  a  veiy 
mutilated  state,  and  partly  illegible.  This  attested  Copy 
was  produced  before  the  Master,  who  found  that  a  con- 
siderable part  of  it  was  destroyed,  and  that  the  names 
of  the  attesting  Witnesses  were  decayed,  torn  or  oblite- 
rated. No  Deed  of  Covenant  was  given  to  Mr.  Barclay 
for  the  production  of  the  Title  Deeds.  The  original 
Deed  of  Covenant  had  since  been  lost:  inquiries  had 
been  made  for  it,  but  without  effect,  and  no  hopes 
were  entertained  that  it  would  be  found.  John  I7tring 
sold'his  part  of  the  property  to  Mr.  Slade,  under  whom 
Messrs.  James  and  John  Slade,  the  present  Proprietors 
of  it,  claimed  to  be  entitled.  Application  had  beeu 
made  by  the. Plaintiffs  to  Messrs.  James  and  John  Slade 
for  a  new  Deed  of  Covenant  to  produce  the  Title  Deeds ; 
biit  they  refused  to  give  it.  It  appeared  that  upon 
the  sale  by  Thring  to  Mr.  Slade,  part  of  the  Purchase 
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Money  was  secured  by  a  Mortgage  of  the  Property 
sold  to  Mr.  Slade,  and  the  Title  Deeds  were,  together ' 
with  the  Deed  of  Mortgage,  lodged  in  the  hands  of 
Mr.  Thrif^,  where  they  still  remained.  The  Plaintiffs, 
therefore,  applied  to  Mr.  Thring  for  a  Covenant  to  pro- 
duce the  original  Title  Deeds,  and  Thring  accordingly 
executed  a  Deed  of  Covenant,  dated  the  2gth  of  Oc- 
tober 1822,  by  which  he  covenanted  with  the  Defendant 
Raine,  that  he  would  produce  the  Title  Deeds  whilst  he 
should  continue  Mortgagee.  The  Defendant  Raine 
objected  to  this  last  Deed  of  Covenant  as  insufficient, 
and  therefore  Tliring  executed  another,  dated  the  18th 
of  January  1823,  by  which  he  acknowledged  the  execu- 
tion by  him  of  the  original  Deed  of  Covenant  of  the 
12th  of  July  1797,  and  also  that  the  several  Title  Deeds 
mentioned  in  the  Schedule  to  the  original  Deed  of 
Covenant  were,  at  the  date  of  this  last  Deed,  in  his 
possession.  Copies  of  these  two  Deeds  of  Covenant, 
of  the  29th  of  October  1822  and  the  18th  of  January 
1823,  were  delivered  to  the  Defendant's  Solicitor  before 
the  filing  of  the  Bill  in  this  Cause.  But  the  Defendant, 
when  he  agreed  to  purchase  from  the  Plaintiffs,  had 
no  notice  that  they  could  not  deliver  the  original  Title 
Deeds  to  him,  or  that  he  was  to  have  a  Deed  of  Cove- 
nant for  the  production  of  them,  or  that  they  related 
to  other  Estates. 


i8a3. 

' V  * 

Barclay 

V, 

Raihb. 


Under  these  circumstances,  the  Mnuter  stated  h^ 
opinion  to  be,  that  the  Plaintiffs  ought  to  procure  a 
Deed  of  Covsnant,  to  be  executed  by  Messrs.  Jame$ 
and  John  Slade,  for  the  production  of  the  Title  Deeds ; 
and  that  when  such  Deed  of  Covenant  was  obtained, 
the  Plaintiffs  would  then  be  enabled  to  deliver  to  the 
Defendant  all  such  muniments  and  writings  as  the  De- 
G  G  3 
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fendant  appeared  to  be  entitled  to  receive  upon  the 
completion  of  his  Purchase.  The  Master,  therefor^^ 
submitted  to  tbe  consideration  of  the  Court  whether, 
without  such  a  Deed  of  Covenant  from  Messes.  Jame$ 
and  John  Slade,  the  Defendant  oi)ght  to  be  called  upon 
to  complete  his  Purchase  ? 


A  m<Mion  was  now  mad^,  on  behalf  of  the  PlaintiA, 
that  the  Defendant  might  be  ordered  to  pay  his  Pur- 
chase Money  into  Court.  This  Motion  was  made  with 
the  view  of  obtaining  the  opinion  of  the  Court  on.the 
facts.submittedby  the  Master. 

Mr.  Bell,  and  Mr.  Richmond,  for  the  Motion : — 

Although  the  original  Deed  of  Covenant  has  been 
lost,  yet  the  Purchaser  has  a  Covenant  from  the  Party 
who  has  now  the  custody  of  the  Tide  Deeds  to  produce 
them  so  long  as  they  remain  in  his  Possession.  Al- 
though the*  Mortgagor  of  the  other  part  of  the  Estate 
has  not  joined  in  this  Covenant,  nor  given  any  other 
Covenant  to  produce  the  Title  Deeds,  yet  the  Purchaser 
from  the  Plaintiff  would  have  an  equitable  right  to 
compel  the  Mortgagor  to  produce  the  Title  Deeds. 
There  is  suflScient  evidence  of  the  existence  of  the  Title 
Deeds,  and  of  their  relating  to  the  Estate  in  question 
in  this  Cause.  In  Shore  v.  CoUett(a),  where  the  doc- 
trine of  the  right  to  possession  of  Title  Deeds  was 
earned  very  far.  Lord  Eldon  seems  to  have  considered 
that  a  Purchaser^  in  such  a  Case  as  the  present,  wpuld 
have  a  right,  in  Equity,  to  compel  the  Owner  of 
the  other  part  of  the  Estate,  who  was  in  possession 
of  the  whole  Estate,  to    produce  the  Title  Deeds. 


(fl)  Coop.  334. 
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The  expression  used  by  Lord  EUtniin  Dare  v.  Tucker  (b), 
as  to  attested  Copies  of  Deeds  being  mere  waiste 
pmper^  must  be  considered  as  applying  only  to  the 
inefficacy  of  attested  Copies  as  evidence  in  ]l^ectment. 
It  was  decided  in  Tovmsend  v.  Ash  {c),  that  a  Party  who 
has  not  established  his  Title  at  Law  can  by  Bill  in 
Equity  compel  the  production  of  a  Deed  at  all  Trials 
at  Law,  and  is  entitled  to  have  attested  Copies  of  it. 
A  Covenant  to  produce  Title  Deeds  is  merely  corrobo* 
rative  of  the  right  in  Equity  to  compel  the  Party  who 
has  the  custody  of  the  Deeds  to  produce  them.  This 
right  to  production  was  recognized  in  BuckhurU'u 
Oe^Beid),  and  in  Bcmbury  v.  Briscoe  (e).  The  principle 
is,  that  wherever  two  Parties  claim  under  the  same 
Tide  Deeds,  the  Party  who  has  the  custody  of  the 
Deeds  can  be  compelled  to  produce  them,  to  defend  the 
Title  of  the  other  Party.  In  Banbury  v.  Briscoe,  where 
two  Parties  claimed  under  one  Deed,  the  Court  ordc^red 
the  Deed  to  be  delivered  into  Court,  in  order  that  both 
Parties  might  have  access  to  it,  and  might  talie  copies 
of  it.  It  must  be  admitted  that  this  right  to  compel 
the  production  of  Title  Deeds  can  be  exercised  only 
where  the  Party  requiring  the  production  shows  a  clear 
Title,  which  is  not  adverse  to  diat  of  the  Party  in  pos* 
session  of  the  Deeds ;  but,  subject  to  that  qualification, 
the  right  is  clear.    Amey  v.  Longif),  King  v.  King{g). 
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Mr.  Sugden,  for  the  Defendant : — 

The  rule  as  to  Covenants  for  the  production  of  Title 

Deeds  is,  that  they  run  with  the  Land  for  the  benefit 

of  Purchasers  necessarily,  but  not  for  the  benefit  of 

Vendors.    No  Purchaser  can  be  compelled  to  take  a 


(6)  6  Ves.  460. 
(cO  1  Co.  1. 
(/)  9  East,  473. 


(c)  3  Atk.  336. 
(e)  «  Ch.  Ca.  42. 
(g)  4Taunt.66«, 
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1 8fi3.  Title  unless  he  gets  either  the  Title  Deeds,  or  documents 
which  enable  him  to  obtain  the  production  of  the  Deeds. 
In  the  present  Case,  the  Purchaser  has  neither  the 
Aainb.  Deeds,  nor  any  document  to  enable  him  to  compel  the 
production  of  them.  The  Plaintiffs  never  had  any  legal 
Covenant  for  the  production  of  the  Deeds.  Mx.BareUy 
completed  his  Purchase  without  taking  any  legal  Co- 
venant for  the  production  of  the  Deeds,  and  the  Plaintifi 
claim  through  him.  As  to  the  general  principle  which 
has  been  insisted  upon  on  behalf  of  the  Plaintifis,  and 
according  to  which  it  is  contended  that  there  is  an 
equity  by  which  every  Party  who  claims  through  Title 
Deeds  -which  relate  also  to  Property  belonging  to 
another  Party  who  has  the  custody  of  the  Deeds,  can 
compel  the  Party  who  has  the  custody  of  the  Deeds  to 
produce  them,  it  is  a  doctrine  entirely  new.  And  even 
if  there  be  any  expressions  in  the  Books  to  countenance 
such  a  doctrine,  there  is  certainly  no  Case  in  practice 
in  which  a  Purchaser  was  ever  advised  to  take  a  Title, 
relying  on  such  general  equity,  without  any  actual 
Covenant  for  the  production  of  the  Deeds.  There  are, 
indeed.  Cases  in  which  a  Covenant  is  taken  to  produce 
a  Covenant  for  the  production  of  the  Title  Deeds.  But 
if  a  man  chooses  to  buy  an  Estate  without  having  pos- 
session of  the  Title  Deeds,  or  any  Covenant  with  him- 
self for  the  production  of  them,  it  can  hardly  be  ex- 
pected that  a  Court  of  Equity  will  compel  any  person 
who  has  agreed  to  Purchase  from  him,  without  having 
any  notice  of  the  situation  of  the  Title  Deeds,  to  com« 
plete  his  Purchase  without  a  legal  Covenant  for  the 
production  of  the  Title  Deeds. 

The  Vice-Chanckllor  : — 

A  Court  of  Equity  never  compels  a  Purchaser  to  take 
wilhout  the  Title  Deeds,  unless  he  has  a  Covenant  to 
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produce  them;  and  a  right  in  Equity  to  compel  the  1893. 

production  of  the  Deeds,  even  if  it  existed,  would  be  no     * ' ' 

answer.     But  the  Equity  of  the  Purchaser,  in  the  pre-       Barclay 
sent  Case,  would  be  highly  questionable.     Thrin^^         Raiwe. 
Covenant  to  produce  does  not  run  with  the  Land ;  nor 
is  it  pretended  that  Shtde  had  notice  of  that  Covenant : 
and  Sladtf  like  every  other  Proprietor,  has  a  material 
Interest  against  the  exposure  of  his  Title  Deeds. 

Motion  refused. 


The  Bill  was  dismissed,  with  Costs. 

Reg.  Lib.  A.  1822,  fol.  *iooo. 


BRASSINGTON  «.  BRASSINQTON.  18^3. 

rrv  *7th  May. 

IHE  Bill  in  this  Cause  was  filed  by  Martha  Brassing"     ^        ^ 

t<m  against    her   Husband,    William   Brassington,   to    Solicitor's  Uen. 

enforce  a  Settlement  made  by  him  in  her  favour,  in  ^^' 

contemplation  of  their  Marriage.     The  Cause  being  at      A  Solicitor, 

Issue,  a  Commission  had  issued  for  the  examination  of  ^^^  refused  to 
-^.     '  allow  a  Deed  m 

Witnesses.  his  possesaion  to 

be  proved  on 

The  Deed  of  Settlement  vras  in  the  possession  of  one  plaintiff  be^uise 
Williams,  who  was  Solicitor  to  the  Executrix  of  Wiliiam  he  had  a  lien  on 
Harding,  the  Solicitor  who  had  prepared  the  Settlement.  ^m'thrDe'l"^ 
Williams  was  served  with  a  subpccna  duces  tecum,  to  fendant,  was  or- 
appear  as  a  Witness  on  behalf  of  the  Plaintiff,  and  dered  to  produce 
produce  the  Deed.    He  appeared  before  the  Commis-  own  expense 
sioners  accordingly,  and  acknowledged  that  he  had  the  ^d  to  pay  all 
Deed  in  his  custody,  and  exhibited  it  to  the  Commis-  ^en^^if  hu"*^ 
sioners,  but  refused  to  allow  it  to  be  proved  and  given  refusal. 
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1893.  ia  eyideuce;  alleging,  as  a  reason  for  hbrefdaal^  that 

'        "^        '  he  hdd  the  Deed  only  aa  the  Solicitor  of  Harim^^ 

B&AftsivoTON  Executrix,  who  claimed  a  Lien  in  respect  of  Coats  dne 

Brassington.  by  the  Defendant  Brassingian. 

The  Court  was  now  moved,  oa  behalf  of  &e  Plaintiff, 
that  Williams  might  be  ordered,  at  hia  own  expense,  to 
produce  the  Deed  at  the  Esanonef 'a  Ofiio^  «nd  to  pay 
all  the  Costs  occasioned  by  hisTefusal. 

The  Certificate  of  the  Commisaioners  before  whom 
Williams  had  appeared,  was  read  in  support  of  the 
Motion.  It  stated  the  refusal  of  Williams,  and  the 
reason  which  he  alleged  for  it ;  also,  that  the  acting 
Executor  of  Harding  had  attended  to  prove  the  exe- 
cution of  the  Deed,  but  was  prevented  ,by  the  refusal 
of  Williams  to  allow  it  to  be  given  in  evidence. 

Mr.  Rose,  for  the  Motion,  insisted  that  the  subpcsna 
duces  tecum  was  compulsory  as  to  the  production  of  the 
Deed,  for  the  purpose  of  its  being  given  in  evidence. 
It  has  been  expressly  laid  down  by  Lord  Eldon,  that 
a  Solicitor  cannot,  by  virtue  of  his  Lien,  prevent  the 
King's  subject  from  obtaining  justice.  CammereU  v^ 
Poynton{a),  Rossy.  Laught(m{b), 

Mr.  Pemberton,  on  behalf  of  Williams,  opposed  the 
Motion.  This  is  the  Case  of  the  Representative  of 
a  deceased  Solicitor,  who  insista  on  his  right  to  retain 
this  Deed  against  all  the  World  till  his  demand  in 
respect  of  Costs  is  satisfied.  The  utmost  length  to 
which  the  Court  has  gone  in  Cases  where  such  a  Lien 
has  been  claimed  is,  that  where  Deeds  have  been  depo* 

{u\  I  Swan.  I.  (b)  1  V.&  B.  34^ 
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8i;t;ef}  in  the  handa  of  a  Solicitor  in  the  psogresa  of  a  1823. 

Suity  the  Courts  notwithatandkig  the  la^i!,  will  coskpel 
the  Solicitor  to  prodace  the  Deeda  for  the  purposes  of 
that  Suit.  But  the  pnesent  is  a  different  Case.  The  BaASfiuiotoK 
Lien  o£  the  Solicitor  is  ia  respect  of  the  Costs  of  pre- 
paring the  Deed  under  which  the  Plaintiff  claims;  so 
that  he  may  be  considered  as  having  a  claim  against 
both  the  Husband  and  Wife.  The  purpose  tot  whkh 
it  is  sought  to  compel  the  productioii.  of  this  Deed 
would  entirely  destroy  the  Lien. 

The  Vicb-Chancellor  :— 
It  would  be  very  extraordinary  if  a  Deed  by  which 
Property  is  conveyed  were  to  be  of  no  effect,  because 
the  Party  who  executed  the  Deed  did  not  choose  to 
pay  his  Solicitor's  Bill.  It  may  be  reasonable  that  the 
Husband,  if  calhng  for  the  Deed  for  his  own  purposes, 
should  not  have  access  to  it  until  the  Solicitor's  claim 
was  satisfied ;  but  to  refuse  to  produce  it  as  a  Witness 
for  the  other  Party  cannot  be  justified.  I  shall  order 
the  Deed  to  be  produced,  and  the  Witness  to  pay  all 
the  Costs  occasioned  by  his  refusal  (c). 


''  This  Court  doth  order,  that  the  said  John  E.  Wil- 
liam do  attend  and  produce,  at  his  own  expense,  before 
J.  N.  Dancer  J  one  of  the  Examiners  of  this  Court,  at 
the  Examiner's  Office,  when  he  shall  appoint,  the  Mar- 
riage Settlement  of  William  Brassington  and  Martha 
his  Wife,,  dated  the  7th  of  December  1807.    And  it  is 

(c)  Under  a  Subpcma  duces  tecum  the  Party  may,  in  Court, 
object  to  preduce  the  Documents;  but  if  tfie  objection  i»  over- 
ruled, production  will  be  compelled.  Per  Lord  El(hn,  Field  ¥. 
Beaumonty  1  Swanst.  209. 
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ordered,  that  the  Bubscribing  Witness,  or  one  of  the 
subscribing  Witnesses,  to  the  said  Deed  do  attend 
before  the  said  Examiner  at  the  time;  and  pkce  afore- 
saidy  at  the  expense  of  the  said  J.  £.  Williams',  and 
that  the  said  J.  E.  Williams  do  pay  the  Costs  of  pre- 
paring and  filing  Interrogatories  consequent  on  this 
Application,  and  also  the  Costs  of  this  Application, 
and  incident  thereto,  to  be  taxed  by  Mr.  Alexander,  one 
of  the  Masters  of  this  Court." 

Reg.  Lib.  A.  1822,  fol.  1331. 


1823. 
t3th  March 

and 
16th  July. 

* . ' 

Retainer. 
Devisee. 

A  Devisee 

has  a  right  to 
retain  a  Debt  due 
to  himself,  or  to 
his  Trustee,  out 
of  the  Produce 
of  the  Estate 
devised  to  him. 


LOOMES  v.  STOTHERD. 

IHE  Plaintiff  was  the  personal  Representative  of 
Robert  Loames,  and  the  Defendant  was  the  Executrix 
and  Devisee  of  all  the  Real  Estates  of  John  Richard 
Slotherdy  her  late  Husband.  The  object  of  the  Bill  was, 
to  have  certain  specialty  Debts,  due  from  Stotherd  to 
Loomes's  Estate,  paid  out  of  the  Real  and  Personal 
Assets  of  the  former. 

-  The  Master  had  reported  that  1,674/.  3«.  gd.  were 
due  from  StothercPs  Estate  to  the  Trustees  of  his  Mar- 
riage Settlement,  upon  a  Bond  for  securing  2,500/.  for 
^le  benefit  of  the  Defendant  and  her  Children.  Stotherts 
t'ersonal  Estate  being  insuflScient  to  pay  his  Debts, 
the  Defendant  claimed  to  retain  the  1,674/.  31.  gd.  out 
of  the  Money  to  be  produced  by  Sale  of  his  Real 
Estates,  before  the  Plaintiff's  demands  were  satisfied ; 
and,  on  the  Cause  coming  on  for  further  directions, 
the  question  was,  whether  she  had  any  such  right  of 
Retainer. 
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Mr.  Itari,  and  Mr.  Wakefield,  for  the  Plaintiff:— 

Although  it  is  settled,  that  an  Executor  has  a  right  to 
retain  for  his  own  Debt^  the  Heir  has  no  such  right 
Shetelworth  v.  Nevile(ja).    But  admitting  that  the  Heir 
is  entitled  to  retain,  it  would  not  follow  that  this  De- 
fendant had  the  same  right ;  for  she  is  not  the  Heir, 
but  the  Devisee ;  and  she  takes  the  Estate  subject  to 
the  payment  of  Debts.    The  reason  for  allowing  an 
Executor  to  retain  is,  that  he  cannot  sue  himself.     But 
here  the  Debt  is  not  due  to  this  Defendant,  but  to  a 
third   person;   and  therefore  the  principle  does  not 
apply.    And  it  appears  from  the  Case  of  Wilson  v. 
Knubley{b),  that  the  Statute  (c)  places  the  Heir  and 
Devisee  in  different  situations,  and    under  different 
obligations.     Suppose   the   Plaintiff  had   brought  an 
Action  at  Law  against  the  Defendant,  what  plea  could 
the  latter  have  pleaded  ?   Could  she  have  pleaded  that 
the  Testator  was  indebted  by  Bond  to  her  Trustee,  and 
that  she  was  entitled  to  retain  the  Debt?   She  never 
could  interpose  her  power  of  retainer  against  the  power 
given  by  the  Statute  (c).   If,  then,  there  is  no  retainer  at 
Law,  and  the  Heir  or  Devisee  comes  into  a  Court  of 
Equity  to  assert  his  right,  it  would  be  contrary  to  the 
principles  of  such  a  Couit  to  give  him  a  preference 
over  all  the  other  Creditors.    The  utmost  that  a  Couct 
of  Equity  would  decree  would  be,  a  rateable  satisfaction 
with  the  other  Creditors. 

Mr.  Bell  J  and  Mr.  Garratt,  for  the  Defendant : — 
An  Executor  may  not  only  retain  ibr  a  Debt  due  to 
himself,  but  also  for  a  Debt  due  to  his.Trustee.     Loane 

{a)  1  T.  R.  454.  {b)  7  East,  128. 

(c)  3W.&  M.  c.  14. 
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V.  Casey (d),  Franks  v.  Cooper {e).    And  an  Heir  atLa^ 
can  no  more  bring  an  Action  against  himself  than  an 
Executor  can ;  and  therefore  he  may  plead  retainer  for 
his  own  Debt,  in  an  Action  brought  against  him  to 
recoTer  a  Debt  due  from  his  Ancestof  (/).    The  Sta- 
tute of  Fraudulent  Devises  enacts  (jg\  that^  in  all  cases 
where  any  Heir  at  Law  shall  be  liable  to  pay  the  Debt 
of  his  Ancestor  in  regard  of  any  Lands,  Tenem^its  or 
Hereditaments  descending  to  him,  and  shall  sell^  alien 
or  make  over  the  same  before  any  Action  brought,  or 
Process  sued  out  against  him,  such  Heir  at  Law  shall 
be  answerable  for  such  Debt  or  Debts  in  an  Action  or 
Actions  of  Debt,  to  the  value  of  the  said  Land  so  by 
him  sold,  aliened  or  made  over;  in  which  cases  all 
Creditors  shall  be  preferred,  as  in  Actions  against  Exe^ 
cutors  and  Administrators,  and  such  Execution  shall  be 
taken  out  upon  any  Judgment  or  Judgments  so  obtained 
against  such  Heir,  to  the  value  of  the  said  Land,  as  if 
the  same  were  his  own  proper  Debt  or  Debts,  saving 
that  the  Lands,  Tenements  and  Hereditaments  bondjide 
aliened  before  the  Action  brought  'shaD  not  be  liable  to 
such  Execution.    What  is  intended  by  this  section  is, 
that,  if  the  Heir  aliens  before  the  Action  brought^  he 
shall  have  the  same  preference  as  an  Executor  is  enti- 
tled to ;  so  that  the  right  of  retainer  by  the  Hek  is 
acknowledged  by  this  Statute.    And  the  seventh  sec- 
tion enacts,  that  all  and  every  Devisee  and  Devisees 
made  liable  by  this  Act,  shall  be  liable  and  chargeable 
in  the  same  manner  as  the  Heir  at  Law  by  force  of  this 
Act,  notwithstanding  the  Lands,  Tenements  and  Here- 
ditaments to  him  or  them  devised  shall  be  aliened  before 

{d)  2  Black.  965.  (c)  4  Vea.  763. 

(/)  Com.  Dig.  tit.  Pleader,  s  £•  III.  and  s  Vern.  62. 

(g)  3  W.  &  M.  c.  14,  sect.  5. 
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the  Action  brought.  So  that  the  Statute  gives  the 
same  remedy  against  the  Devisee  as  against  the  Heir, 
and  places  the  former  in  the  same  situation  as  the 
latter.  The  circumstance  that  this  Defendant  is  not 
the  Trustee,  but  the  cestui  que  Trust  of  this  Debt,  can- 
not make  any  diiference  in  a  Court  of  Equity. 

The  Vice-Chancellob  : — 

At  Common  Law  an  Heir  could  retain  for  his  own 
'  specialty  Debt :  so  a  Devisee,  under  the  Statute,  must 
have  the  same  right  as  an  Heir.  An  Executor  may 
retain  his  own  Debt,  or  the  Debt  of  his  Trustee ;  and, 
therefore,  a  Devisee  may  retain  for  his  own  specialty 
D^bt,  or  the  Debt  of  his  Trustee;  and,  if  the  Devisee 
be  also  the  Executor  of  a  deceased  Creditor,  he  may 
first  retain  for  his  own  Debt,  and  next  for  the  Debt  of 
his  Testator.  But  the  Devisee  cannot  retain  his  Debt 
in  priority  to  the  Costs  of  the  Suit.  Because  the 
Costs  of  the  Suit  are  to  be  considered  as  expenses  in 
administering  the  Estate,  and  are  the  first  charge  upon 
an  Estate,  whether  administered  in  or  out  of  Court. 
But  if  a  Devisee  states  in  his  Answer  that  his  right 
of  retainer  will  exceed  the  Assets,  after  such  notice  the 
Plaintiff  may  be  considered  as  proceeding  at  the  peril 
of  Costs. 
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1883.  CAMPBELL  v.  SOLOMANS. 

32d  July. 


Costs.  1  HIS  was  a  Bill  of  Interpleader  respectiiig  certain 

^,  "TT.  ^^    suras  of  Money  in  the  PlaintiiBTs  hands.    On  the  Cause 

in  an  Interplead-  coming  on  to  be  heard  for  further  directions,  and  as  to 

ing  Suit  is  en-       Costs,— 

titled  to  be  paid 

his  Costs  out  of 

the  Fund.  rpj^^  Vice-Chancellor  ruled,  that  a  Plaintiff  in  an  In- 

terpleading Suit  is  entitled  to  have  his  Costs  out  of  the 
Fund  which  is  the  subject  of  the  Suit,  and  is  not  to 
take  his  chance  of  getting  them  from  the  Defendant, 
against  whose  claim  the  Court  decides. 

Reg.  Lib.  A.  1822,  fol.  2249. 
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DAVIES  V.  WATTIER.  ^        ?8th^Juiy. 

Jomf  BEARD,  by  his  Will,  gave  to  his  Wife;  Lydia        ^^^"'^- 

Beard,  200  /,  a  year,  to  be  paid  to  her  by  his  Executors,      A  Testator 

out  of  his  Personal  Estate  not  specifically  bequeathed,  ^*\^°^  ^jr^ted 
3     •        X        ^-n  ^1  1       Tx).     1        '  ail  Annuity  to  be 

during  her  Life;   and  he   gave    to   the  Defendants,  paid  out  of  his 

Wattier,  Goldicutt  and  Thmsony  all  his  Personal  Es-  Personal  Eatate, 

tate  not  specifically  bequeathed,  in  Trust  to  sell  and  ^^^^^  Stock  wml 

dispose  of  the  same,  and  the  produce  of  such  Sale  to  in  the  course  of 

invest  in  the  public  Funds,  in  their  names,  and  out  ?®  Cause,  or- 

-,_..-  '^^  .      1      «  1  ,       *       deredtobeset 

of  the  Dividends  to  pay,  in  the  first  place,  the  An-  apart  to  answer 

nuity  of  200/.;  and  he  directed  them  to  divide  the  the  Annuity. 

residue  of  the  Dividends  equally  between  such  of  his  having  become 

Nephews  and  Nieces  as  should  be  living  at  his  decease ;  insufficient  for 

and,  after  his  Wife's  decease,  to  transfer  to  such  of  his  ^^  P"^P^®?  ^^ 

'  tne'conversion 

Nephews  and  Nieces  as  should  be  then  living,  all  the  of  the  five  per 

Stock  which  should  be  standing  in  his  Trustees  names:  ^®"^-  *"^  ^^"r 
and  he  appointed  Wattier j  Goldicutt  and  Thomson^  Exe-  deficiency  was 
cutors  of  his  Will.  directed  to  be 

supplied  out  of 

another  Fund, 

By  the^Decree.made  on  the  hearing  of  this  Cause,  the  to  which  other 

Executors  were  ordered  to  transfer  4,000/.  Navy  five  per  P«™om  inte- 

...  ,  ,  ^     X    \  .       rested  in  the  Re- 

cent.  Annuities,  and  5,300/.  Bank  three  per  cent.  An-  gjdue  had  been 

nuities,  admitted  by  their  Answer  to  be  standing  in  declared  to  be 
their  names,  into  the  name  of  the  Accountant  General,  ^^ 
in  Trust  in  this  Cause ;  and,  out  of  the  Dividends  to 
accrue  on  the  former  of  those  sums,  it  was  ordered  that 
Ae  Annuity  of  200/.  should  be  paid  from  time  to  time, 
to  the  Testator's  Widow,  during  her  Life.     In  July  fol- 
lowing, the  Executors,  in  obedience  to  the  Decree, 
transferred  the  two  Sums  of  Stock  into  the  Accountant 
General's  name. 
Vol.  I.  II  H 
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1 823.  On  the  hearing  of  the  Cause  for  further  directionsy  the 

'  ^  rights  and  interests  of  some  of  the  other  Parties  to 

Davies        ^Jj^  gyjt  Jq^  gym  of  4,849?  14«.  8rf.(a)  Bank  three  per 

Wattisr.      cent.  Annuities  standing  in  the  Accountant  General's 

name,  in  Trust  in  the  Cause^  were  declared,  and  the 

Dividends  of  that  Sum^ere  directed  to  be  paid  to  them 

ticcordingly. 

By  3d  Geo.  4,  c.  Q,  for  the  conversion  of  5/.  per 
t:ent.  Stock  into  new  four  per  cents,  the  4,000/.  Navy 
five  per  cents,  were  converted  into  4,900/.  new  four 
per  cents.  The  Dividends  of  this  last  mentioned 
Sum  being  insufficient  to  pay  the  Annuity  of  200/. 
Mrs.  Beard  presented  a  Petition  in  the  Cause,  pray- 
ing that  the  Accountant  General  might  be  ordered  to 
pay  tof  her  a  sum  of  Cash  which  waa  then  in  his 
hands,  being  the  Dividends  accrued  on  the  4,200/.  new 
four  per  cents,  and  also  so  much  of  the  Dividends 
which  had  arisen,  or  might  thereafter  arise,  from  the 
4,211  /.  12  «.  31/.  (A)  three  per  cents,  then  standing  in  the 
Accountant  GeneraPs  name,  in  Trust  in  the  Cause,  as 
would,  with  the  sum  of  Cash,  be  sufficient  to  pay  the 
half  yearly  payment  of  her  Annuity  then  due  to  her; 
and  also,  out  of  die  Dividends  of  those  two  sums  of 
Stock,  to  pay  the  Annuity  to  her,  from  time  to  time, 
during  her  Life. 

Mr.  Rote,  for  the  Petitioner. 

(a)  This  sum  (although  it  was  not  so  stated  in  the  Petition) 
WR8  the  residue  of  the  5,300/!.  Bank  three  per  cent  Annuities, 
afler  the  Costs  (»f  the  .Suit,  down  to  the  time  of  making  the 
Decree,  haid  been  raised  and  paid  thereout. 

{b)  This  was  the  remainder  of  the  4,849/.  14*.  Srf.  after 
payment  of  the  Costs  of  the  Suit,  down  to  the  time  of  the  Decree 
00  ftirther  directions. 
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Mr.  Bell,  and  Mr.  Wilbraham,  for  the  other  persons         1823. 
interested  in  the  residue  of  the  Personal  Estate,  con-      *        "^        * 
tended  that  the  Petitioner  was  not  entitled  to  have  the        Davie*    f 
deficiency  of  the  Fund,  which  had  been  set  apart  for      Wattiib. 
payment  of  her  Annuity,  supplied  out  of  any  other 
Fund  in  the  Cause ;  because  she  had  consented  to  the 
4,000/.  five  per  cents,  being  appropriated  for  securing 
her  Annuity;  and  that  she  must,  therefore,  abide  by 
the  loss  occasioned  by  the  conversion  of  the  five  per 
cents. 

The  Viee^Chancellar  said,  that  the  appropriation  of  the 
4,000/.  five  per  cents,  was  not  the  act  of  Uie  Petitioner, 
but  was  the  act  of  the  Court;  and  that,  as  the  Annuity 
was  a  charge  upon  the  whole  of  the  Residue,  the  Peti- 
tioner was  entitled  to  have  the  deficiency,  which  had 
been  occasioned  by  the  conversion  of  the  Stock,  sup- 
plied out  of  the  other  Funds  in  the  Cause ;  and  he  mad« 
an  Order  according  to  the  Prayer  of  the  Petition. 

Reg.  lib,  A.  1823.  fol.  231^ 


n  H  2 


j{66 


CASES   IN   CHANCERY. 


1833. 

fi7th  and  30th 

May. 

* ^        * 

Practice. 

A  Cause  may 
be  regularly  8«t 
down,  without 
Consent,  in  the 
Vacation  after 
the  Term  in 
which  Publica- 
tion pasMi. 


PARTRIDGE  v.  CANN. 

1  HE  Role  to  pass  Publication  in  this  Cause  expired  on 
the  12th  of  May,  which  was  the  last  day  of  Easter 
Term.  A  few  days  afterwards,  during  the  vacation 
after  the  Term,  fhe  Plaintiff  obtained  the  Six  Clerks 
Certificate  that'Tublication  had  passed,  and  obtained 
also  the  usual  Order  for  setting  down  the  Cause,  and 
served  the  subpoena  to  hear  Judgment 

The  Court  was  now  moved,  on  behalf  of  the  De- 
fendant, that  the  subpoena  to  hear  Judgment  might  be 
discharged,  with  Costs,  and  the  Cause  struck  out  of 
the  Register's  Book  for  irregularity. 

*  Mr.  J.  Martin,  for  the  Motion,  relied  on  the  Case  of 
/I/)rd  V.  Gemlin(a),  which  decided  diat  a  Cause  cannot 
be  set  down  in  the  same  Term  in  which  Publication 
passed;  and  insisted,  that  the  short  vacation  after 
Easter  Term  must  be  considered  as  part  of  the  Term; 
and  that  the  same  inconveniences,  which  it  was  intended 
to  prevent  by  not  allowing  the  Cause  to  be  set  down 
during  the  Term  in  which  Publication  passed,  would 
happen  by  allowing  the  Cause  to  be  set  down  during 
the  short  vacation  after  the  Term. 

Mr.  Beames,  for  the  Plaintiff,  opposed  the  Motion, 
and  cited  1  Tumer^s  Prac.  92,  ed.  1810,  and  Gilbert 
For.  Roman.  152. 

The  Vice-chancellor  observed^  that  the  reason  why 
a  Cause  cannot  be  set  down  to  be  heard  in  the  Term 


(«)  6  Madd.  83. 
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111  which  Publication  passes,  unless  by  consent,  was,  x8a3. 

that  it  might  come  on  to  be  heard  during  that  same     ' 

Term,  and  when  the  Defendant  could  not  conveniently     P^*tridoi 

be  prepared ;  but  that  that  reason  did  not  seem  to  apply         Cann. 

to  setting  down  the  Cause  during  the  vacation  aflec 

the  Term. 

The  Motion  was  ordered  to  stand  over,  that  the- 
Practice  might  be  inquired  into. 

The  Vice-chancellor  said,  the  Register,  upon  inquiry,  30th  May» 
found  that  a  Cause  might  be  regularly  set  down,  with- 
out consent,  in  the  vacation  after  any  Term  in  which 
Publication  had  passed. 

Motion  refused,  with  Costs* 


PIGGOTT  V.  GROXHALL.  1823. 

I4lh  Junr.- 

1  HIS  was  a  Motion  on  behalf  of  the  PlaintiiFs,  for     '       ^       ' 

liberty  to  exhibit  Interrogatories  for  the  examination  of    .  *  u^^^d' 

Witnesses  in  support  of  Articles  which  bad  been  exhi-    dk  fVitnessts. 

bited  in  the  Six  Clerk's  Office,  to  discredit  some  of  the  — 7 

Defendant's  Witnesses ;  on  the  ground  that,  previous  to  precise  time 

their  examination,  they  had  made  declarations  contrary  beyond  which 

to  their  depositions.  SlleXr- 

dited. 

Mr.  Russell,  in  support  of  the  Motion,  cited  Purcell  .  Interrogatories 

MM  w     ^        TT  .       ^     .  in  support  of  A r- 

V.  Macnamara(a),    Wood  v.  Hammerton(fi),   Carlos  v.  ticlesforthatpur-^ 

Brook  {c).  White  v.  Fussell(d),  Russell  v.  Atkinson  {e),  pose  may  relate 
and  Watfnore  v.  Dickinson  (/).  t^otAaiBsu^ 

in  the  Cause,  as 
(a)  8  Ves.  394.        (A)  9  Ves.  145.        (c)  10  Ves.  49.         well  as  to  the 

(<0  1 9  Ves.  137.      (0  2  Dick.  532.      (f)2V.&c  B.  267.     ^^^^^^  ^^  **»« 

Witnesses  geoe^ 
u  H  3  rally. 
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Mr.  Lynch,  eantrif  said,  that  the  depositions  had 
been  published  so  long  ago  as  last  Michaelmas  Term, 
and  that  the  Court  would  not  allow  these  Interrogate* 
ries  to  be  exhibited  after  so  much  defaiy  had  taken 
place.  He  also  contended,  that  the  object  of  the 
Plaintiffs  was  to  re-examine  as  to  matters  in  issue  in 
the  Cause,  which  was  not  allowable ;  and  he  cited  Gill 
T,  Wat9on(g),  and  Anon.  (/i). 

The  Vice-Chancellob  : — 

There  is  no  precise  time  within  which  the  examina- 
tion as  to  Credit  is  to  take  place.  The  Court  will 
take  care  that  the  heaiing  of  the  Cause  is  not  unreason- 
ably delayed ;  and  no  such  delay  will  be  occasioned 
here.  I  incline  to  think  that  the  Party  may  prove  that 
the  Witnesses  made  the  declarations  which  they  denied 
upon  their  cross-examination  ;  and  that  the  fact  of  these 
declarations  is  not  material  to  the  issue  in  the  Cause. 

Let  him  take  the  usual  Order  to  examine^  by  general 
Interrogatories,  as  to  the  credit  of  the  Witnesses,  and 
upon  such  particular  facts  only  as  are  not  material 
to  what  is  in  issue  in  the  Cause.  If  he  examine  to 
other  facts,  the  Defendants  must  move  to  suppress  the 
depositions. 

Reg.  Lib.  B.  1822,  fol.  1278. 


(£)  3  Atk.  521. 


(A)  3  V.  &  B.  93. 
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TRIM  V.  BAKER.  i8s3- 

88tllj0D6, 


Practice. 


1  HE  Defendants  had  demurred  to  the  fiilL   On  the 

lith  of  this  month  the  Demarrer  came  on  to  be  argued, 

and  was  over-ruled.    Five  days  afterwards  an  Order      After  a  De- 
i_.  •     J  »r  .'        ,'  ^       ,  n  1      nmrrer  over- 

was  obtained,  tipon  a  Mottnn  of  eoursef  that  three  of  the  ^uled  an  Order 

Defendants  should  have  a  month's  time,  and  the  other  for  'l*ime  to 
Defendants,  who  h'vcd  above  twenty  miles  from  London,  ^nl>e^obu^ned 
six  weeks  time,  to  answer  the  BilL  by  a  special  Ap*^ 

plication  only. 

Mir.  Bomilly,  for  the  Plaintiff,  now  moved  that  that 
Order  might  be  discharged  for  irregularity,  with  Costs. 
He  said  that,  after  a  Demurrer  over-ruled,  an  Order  for 
time  to  answer  could  not  be  obtained  upon  a  Motion 
of  course,  but  that  a  special  Application  must  be  made 
for  it ;  and  b^  cited  Jones  v.  Saxby  (ay 

Mr.  Lot>at,  for  the  Defendants :— » 

The  Case  cited  for  the  Plaintiff  has  no  application  ^ 
for  there  the  Order  was  for  time  to  plead,  answer  or 
demur,  not  demurring  alone ;  and  the  Order  was  dis* 
charged,  because  a  Defendant  is  not  at  liberty  to  put  in 
a  second  Demurrer  without  the  leave  of  the  Court.  Here 
the  Order  is  for  time  to  answer  only.  In  Griffith  v. 
Wood(b),  an  Order  for  a  month's  time  to  plead  or  answer^ 
after  a  Demurrer  over-ruled,  was  made  upon  a  Motion 
of  course.  And  it  is  laid  down  by  Mr.  Maddock,  upon 
the  authority  of  an  Anonymous  Case  of  the  30th  June 
1807(c),  that  a  Defendant,  after  Demurrer  over-ruled». 
is  entitled  to  the  usual  Orders  for  lime  to  answer. 

(a)  I  Swan.  194,  n.  (b)  1  V.  &  B.  541^ 

(c)  a  Prin.  &  Prac.  363. 

H  n  4 
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1823.  Suppose  there  were  only  one  or  two  Interrogatories 

in  the  Bill  which  the  Defendant  could  be  compelled  to 
answer,  he  might,  if  a  special  Application  was  necea- 
Baker.  sary,  be  forced  to  make  a  discovery  which  would  sub- 
ject him  to  Penalties.  His  situation,  may  be  such  that 
he  cannot  make  a  special  Application;  and  then  he 
would  be  immediately  subject  to  process  of  Contempt. 
I  submit,  therefore,  that,  upon  principle  as  well  as 
authority,  this  Order  is  proper 

The  Vice-Chancellor  said  that,  after  a  Demurrer  had 
been  over-ruled,  it  was  not  of  course  to  obtain  an  Order 
for  time  even  to  answer  only ;  but  that  it  must  be  made 
the  subject  of  a  special  Application :  and  he  discharged 
the  Order,  with  Costs  ((f). 

Reg.  Lib.  B.  1821,  fol.  1223. 

(d)  The  usual  practice  is,  to  apply  for  an  Order  for  time  to 
answer  immediately  after  the  Demurrer  has  been  over-ruled : 
and  the  Court  will  grant  the  application  in  the  Vacation,  as 
well  as  in  Term  time.    Addcrley  v.  Dixon^  16  January  1834. 
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HARRISON  V.  HOLLINS(a).  181*. 

a4th  February*^ 

j5y  an  Indenture,  dated  the  28th  of  May  1761,  and       Ea  U    f 
made  between  Randle  Harrison,  of  the  first  part ;  Wil-     Redemption. 

liam  Harrison,  of  the  second  part;  and  Nathaniel  Hall,  

and  Sarah  Hall,  hb  Wife,  and  Margaret  Hall,  Spinster,  -^^g^  enten'in 
of  the  third  part ;  Nathaniel  Hall,  for  the  love  and  affec-  the  lifetime  of 
tion  which  he  had  for  Margaret  Hall,  his  Daughter,  fife^ftiS  mo^^^ 
and  in  consideration  of  an  intended  Marriage  between  gaged  Estate, 
her  and  William  Harrison,  did,  for  himself,  his  Heirs,  ^«  Remainder- 
Executors  and  Administrators,  covenant  with  William  barred  of  his 
Harrison,  his   Heirs,  Executors,   Administrators  and  right  to  redeem 
Assigns,  that,  in  case  the  Marriage  should  take  effect,  ^^^  fr^°*^u  b 
he  would,  by  proper  Conveyances  and  Assurances  in  Entry. 
the  Law,  or  by  his  last  Will  and  Testament  in  writing, 
settle  and  give  all  such  Personal  and  Real  Estate  as  he 
then  was,  or  at  the  time  of  his  death  should  be  seised 
or  possessed  of,  or  anywise  entitled  unto,  or  have  any 
power  to  dispose  of,  (subject  to.  the  maintenance  and 
subsistence  thereout,  during  his  life,  of  himself,  his 
Wife  and  Family,  and  also  subject  to  and  after  payment 
of  his  just  Debts  and  Funeral  Expenses),  so  that  the 
same  respectively  should,  from  and  after  his  decease, 
go  and  remain  to  the  uses  and  for  the  purposes  therein 

(a)  This  Case  is  mentioned,  ante^  p.  344,  -aa  having  been 
cited  from  a  MS.  Note  in  the  possession  of  Mr.  Shadwell.  As 
that  Note  is  a  very  short  one,  and  as  the  Register's  Book  merely 
contains  the  Order  for  dismissing  the  Bill,  we  thought  it 
would  not  be  unacceptable  to  the  Profession  to  be  furnished 
with  a  full  statement  of  the  Case ;  which  we  have  been  enabled 
to  give  from  the  Pleadings,; by  the  kindness  of  the  Solicitor 
»  who  was  employed  for  the  Plaintiffs  m  the  Cause. 
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and  hereinafter  mentioned  concerning  the  same ;  (that 
18  to  say),  to  the  intent  that  the  clear  Rents  and  Profits^ 
Interest  and  Produce,  of  so  much  of  such  Real  and 
Personal  Estate,  as  should  remain  after  what  should 
have  been  applied  for  the  purposes  aforesaid,  should 
and  might  he  received  by  William  Harrison  for  so  lon|{r 
as  he,  after  the  decease  of  Nathaffiel  Hall,  should  happen 
to  live;  and  after  his  decease,  then  by  Margaret  Hall, 
for  so  long  as  she  should  thenceforth  happen  to  live  ^ 
and  after  the  decease  of  the  survivor  of  them,  to  the 
intent  that  all  such  residuary  Real  and  Personal  Estate 
should  go  and  be  enjoyed  by  all  and  every  such  one  or 
more  of  the  Children  of  the  said  William  Harrison,  on 
the  body  of  the  said  Margaret,  his  intended  Wife,  to  be 
begotten,  and  in  such  parts  and  proportions,  manner 
and  form,  as  Margaret  Hall,  notwithstanding  her  Co- 
verture, by  any  writing  or  writings  executed  by  her 
as  therein  mentioned,  or  any  writing  purporting  to  be 
her  last  Will  and  Testament,  to  be  by  her  signed,  sealed 
and  published  as  therein  mentioned,  should  direct  or 
appoint. 


The  Marriage  between  William  Harrison  and  Mar^ 
garet  Hall  took  effect  soon  after  the  execution  of  the 
Settlement.  There  was  Issue  of  the  Marriage  Bandle 
Harrison,  and  the  Plaintiffs  Eli  Harrison  and  Ann 
Gent. 


In  April  1764,  N(iiiamel  Hall  agreed  to  purchase  a 
Farm  at  Lowe,  in  the  Parish  of  Leek,  in  Staffordshire, 
for  880/. ;  but  not  having  sufficient  Money  to  pay  for 
it,  he  borrowed  600/.  of  Richard  Dale  for  that  purpose. 
And.hy  Indentures  of  Lease  ^nd  Release,  dattd  tbe4th 
mA  £tb  diiys  ^f  ^April  1764,  tb«  Bsrm  wa»»1>y  ^fatfs 
direction,  mor  gaged  ioDak  m  Fee,  forweurhig  the 
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600/.  and  Interest.    HalPs  Real  Estates  were  never  181a. 

conveyed  to  the  Trustees  of  the  Settlement, 

Har&isoit 

In  1 768  Dale,  by  HalV^  direction^  conveyed  the  Farm       Uolliks. 
to  one  Dickenson,  for  securing  a  sum  of  Money,  the 
amount  of  which  was  not  stated  in  the  Pleadings. 

Hall  survived  his  Wife,  and  died  in  1770  intestate, 
and  in  possession  of  the  Farm,  leaving  Margaret  Har^ 
riwn  his  only  Child.  Upon  HalPs  death  Harrison  en- 
tered into  the  possession  of  the  Farm.  In  May  1779 
Dickenson,  by  the  direction  of  Mr.  and  Mrs.  Harrison, 
conveyed  the  Farm  to  Thos.  Hartoar,  in  Trust  (or  ^her 
Gallimore,  to  secure  1,000/.  and  Interest.  Esther  Gal- 
Umore  afterwards  died^  having  appointed  Thomas  Harwar 
her  Executor ;  and  in  1 779  he  entered  into  the  possession 
of  the  Farm  under  the  Conveyance  of  May  1772. 

Margaret  Harrison,  by  her  Will,  dated  the  39th  of 
March  1793,  and  (which  was  executed  pursuant  to  the 
power  given  to  her  by  the  Settlement)  after  reciting 
thai  she  was  enabled  by  the  Settlement  to  make  a  Will 
of  her  Real  Estate  and  Effects,  did,  by  virtue  of  Uie 
Settlement,  give  and  devise  the  Farm  to  Randle  Har- 
rison, and  the  Plaintiff  Eli  Harrison^  and  their  Heirs, 
equally,  share  and  share  alike,  subject  to  the  payment  of 
an  Annuity  of  20  L  to  the  Plaintiff  Ann  Gent,  for  her  life. 

Handle  Harrison  died  in  bis  Father's  lifetiffife,  having 
devised  the  whole  of  his  Real  Estate^  to  the  Plaintiffs, 
EK  Harrison  and  Ann  Gent,  in  Fee.  In  April  1804 
William  Harrison  died. 

In  ijQS Thomas Harwftr died;  and«.nppn|ii8deef»M^, 
Jostph.Barwar  entered  into.th^  poi^session  of  the  Furm 
as  Thomas  Harufn^B  Heir  at  Law. 
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Joseph  Harwar  afterwards  died,  having  devised  alT 
his  Real  Estates  in  the  County  of  Stafford  to  the  De^ 
fendants  Faulkener  and  Vaudrey  in  Fee;  and  having 
Holliks.  appointed  them  and  his  Brother^  Charles  Harwar,  his 
Executors.  Faulkener  and  Vaudrey  entered  into  pos- 
session of  the  Farm  upon  Joseph  Harwar*&  decease,  and 
had  ever  since  continued  in  possession  thereof. 

The  Bill  was  filed  in  April  iSog;  and  it  prayed  that 
the  Plaintiffs  might  be  at  liberty  to  redeem  the  mort^ 
gaged  Premises,  and  that  the  usual  Accounts  might  be 
taken  of  the  Principal  and  Interest  due  on  the  Mort- 
gage, and  of  the  Rents  and  Profits  received  by  TJumuu 
Harwar  and  those  who  claimed  under  him. 

The  Defendants,  Faulkener  and  Vaudrey,  in  their 
Answer,  said,  that  they,  and  Thomas  Harwar  and  Joseph 
Harwar  had  been  in  peaceable  possession  of  the  Pre- 
mises from  the  year  1 779,  being  a  period  of  thirty  years 
and  upwards,  and  had  not,  during  that  time,  to  their 
knowledge  or  belief,  been  called  on  ta  account  for  the 
Rents  and  Profits  of.  the  mortgaged  Premises  by  any 
Person  coming  to  be  entitled  to  the  Equity  of  Re- 
demption thereof,  until  the  filing  of  the  Bill,  or  a  short 
time  previous  thereto;  and  therefore  they  submitted, 
that  they  ought  not  to  be  compelled,  at  such  a  distance 
.of  time,  to  set  forth  any  account  of  the  Kents  and 
Profits  received  by  them  from  the  mortgaged  Premises, 
but  that  the  Plaintiffs  were,  by  length  of  time,  barred 
from  redeeming  the  mortgaged  Premises, 

■  » 

John  Hollins,  and  William  Hollins,  the  other  De- 
fendants, were  interested  in  the  Premises  under  a 
Mortgage  made  by  Thomas  Harwar  in  1784,  for  securing 
500/.,  which  he  had  borrowed  as  the  Executor  of 
Mrs.  Gallimore, 
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"  Monday,  24th  February  1812/'  1812. 

I V        f 

^  This  Cause  coming  on  on  the  itth  and  12th  days      ,, 

^  ^        Harrison 

of  December  181 1,  and  on  this  present  day  to  be  heard  v. 

before  the  Right  Honourable  the  Master  of  the  Rolls,      Hollinb. 

in  the  presence.  See.  His  Honor  doth  order,  that  the 

Plaintiflb'  Bill  do  stand  dismissed  out  of  this  Court, 

with  Costs,  to  be  taxed,  8lc." 

Reg.  Lib.  A.  181 1,  fol.374. 
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Power, 
Articles  of  Agreement,  dated  the  24th  of  March*       Settlement. 


By 

1798,   made    previous    to  the  Marriage  of  Sir  John  : 

Trolhpe  with  Miss  Ann  Thorold,  it  was  covenanted  for  Settlement  of 
that  the  real  Estates  of  that  Lady  should  be  settled,  in  the  Wife's  Real 

and  Leasehold 
Estates,  the  Husband  bad  power  to  appoint  her  Estates  to  the  Children 
of  the  Marriage,  for  such  Estates,  and  in  such  parts,  and  in  sach  manner 
and  form  as  he  should  by  Deed  or  Will  appoint :  and,  by  other  Articles 
of  the  same  date,  for  the  Settlement  of  his  own  Real  Estates,  he  had  an 
absolute  Power  of  Appointment  over  tbem  by  Deed  or  Will,  in  default 
of  Issue  of  the  Marriage.  There  being  several  Children  of  the  Marriage, 
and  no  Settlement  pursuant  to  the  Articles,  the  Husband,  (who  died 
in  the  lifetime  of  the  W4fe,)  by  his  Will,  recited  the  Articles  for  the  Set- 
tlement of  his  own  Estates,  and  confirmed  them,  and  recited  the  Power 
of  Appointment  in  tbem  at  length,  mentioning  it  as  a  Power  intended  to 
be  exercised  by  that  his  Will;  and  thereby,  in  exercise  of  that  Power, 
and  all  other  Powers,  appointed  his  own  Real  Estates,  and  all  other 
Real  Estates  over  which  he  bad  Power,  to  Trustees  for  a  term  of  500 
years,  upon  Trust,  to  raise  portions  for  his  younger  Children,  making 
no  mention,  in  any  part  of  his  Will,  of  the  Articles  for  Settlement  of  . 
his  Wife's  Estate ;  but  directing,  that  all  persons  taking  any  benefit 
under  his  Will  should  be  bound  by  the  doctrine  of  election  to  give  effect 
to  every  disposition  contained  in  it.  Held,  that  the  Will  operated  as 
an  Appointment  of  the  Wife's  Real  Estates ;  and  that  the  creation  of 

Vol.  L  I  I 
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consideration  of  the  Marriage,  to  the  use  of  Henry 
Thorold,  her  Father,  for  his  life;  with  Remainder  to 
Trustees  to  preserve  contingent  Remainders ;  with 
Remainder  to  Sir  John  Trolley  for  his  life ;  with  Re- 
mainder to  Trustees  to  preserve  contingent  Remainders; 
with  Remainder  to  Miss  Thorold  for  her  life ;  with 
Remainder  to  Trustees  to  preserve  contingent  Remain- 
ders ;  with  Remainder  to  the  use  of  such  one  or  more 
of  the  Children  of  Sir  John  TroUope  on  her  body  to 
be  begotten,  for  such  Estate  or  Estates,  in  such  parts, 
shares  and  proportions,  and  in  such  manner  and  form, 
as  Sir  John  Trollope,  by  Deed  or  Will,  should  direct  or 
appoint ;  and,  in  default  of  appointment,  to  the  Children 
equally  as  Tenants  in  common  in  tail,  with  Cross- 
remaindere  in  tail;  with  Remainder  to  such  uses  as 
Miss  Thorold  should  in  manner  therein  mentioned 
appoint;  and,  in  default  of  such  appointment,  to  Sir 
John  Trollope,  his  Heirs  and  Assigns.  It  was  ako 
covenanted  that  certain  Leasehold  Estates,  to  which 
Miss  Thorold  was  entitled,  should  be  settled  to  the  same 
uses,  so  far  as  the  rules  of  Law  and  Equity  would 
admit. 


By  other  Articles  of  Agreement  of  the  same  date, 
and  made  on  the  same  occasion,  it  was  covenanted,  that 
in  case  the  Marriage  should  take  effect,  the  Real  Estates 
of  Sir  John  TroUope  should  be  settled  and  conveyed 
to  Trustees,  to  the  use  of  Sir  John  Trollope  for  his  life ; 


the  term  of  500  years  was  a  good  executioD  of  a  Power  to  appoint  for 
such  Estates  as  the  Appointor  should  think  fit;  and  that  the  words 
"  in  such  manner  and  form"  authorized  him  to  give  equitable  Interests 
to  the  Children. 

Articles  of  Settlement  of  the  Chattels  Real  of  an  Infant  on  her  Mar- 
riage, will  bind  her  and  her  llusbaiid ;  and,  although  no  Settlement  be 
made  pursuant  to  the  Articles,  the  Wife  is  not  entitled  to  any  Interest 
by  survivorship. 
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vnih  Remainder  to  Trustees  to  preserve  contingent 
Remainders ;  and,  after  the  decease  of  Sir  John  TroUope, 
to  the  intent  that  his  intended  Wife  should  receive  a 
Rentcharge  for  her  Jointure  in  bar  of  Dower ;  with  a 
Limitation  to  Trustees  for  a  term  of  ninety-nine  years, 
upon  Trust  to  secure  this  Jointure,  and  subject  thereto 
to  the  use  of  the  first  and  other  Sons  of  the  Marriage 
in  tail  male ;  and,  for  default  of  such  Issue,  to  the  use 
of  such  Person  or  Persons,  for  such  Estate  and  Estates, 
and  in  such  parts  and  proportions,  and  for  such  intents 
and  purposes,  and  in  such  manner  and  form,  as  Sir 
Jolm  Trolhpe  should,  by  Deed  or  Will,  appoint ;  and,  in 
default  of  appointment,  to  William  Trolhpe f  his  Brother, 
in  tail ;  with  the  ultimate  Remainder  to  Sir  John  TroUope, 
his  Heirs  and  Assigns. 
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Soon  after  the  execution  of  these  Articles  of  Agree- 
ment, the  Marriage  between  Sir  John  TroUopt  and  Miss 
Thorold  took  place.  Miss  Thorold  was  then  an  Infant; 
bot  her  Father  was  a  Party  to  the  Articles.  No  Settle- 
ment was  executed  pursuant  to  the  Articles.  Sir  John 
TroUope  by  his  Will,  dated  the  24th  of  March  1809, 
directed  that  the  Trustees  named  in  his  Will  should 
permit  his  Wife  personally,  with  her  own  Family,  to 
occupy  the  Mansion-house  on  his  Estate,  during  her 
life,  or  until  some  one  of  his  Sons  should  attain  the 
age  of  twenty-one ;  and,  after  reciting  the  Articles  for 
the  Settlement  of  his  own  Estates  and  the  Power  of 
Appointment  thereby  reserved  to  hiin,  which  he  de- 
scribed as  ''  a  Power  intended  to  be  exercised  by  this 
my  WiU;"  and  also  reciting  ''that  no  Settlement 
had  been  made  pursuant  to  the  said  Agreement;'' 
he  thereby  expressly  confirmed  the  Agreement,  and 
directed  that  it  should  be  performed.  He  then,  (with- 
out mentioning  in  any  part  of  the  Will  the  Articles  of 
I  I  a 
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the  Will  does  not  mention  these  Articles,  the  words  in 
the  Will,  ^*  all  other  the  Manors,  &c.  belonging  to  me, 
or  over  which  I  have  a  Power  of  Appointment,''  are 
mere  general  words,  and  can  never  be  understood  to 
extend  to  Property  over  which  the  Testator  had  no 
Power  of  Appointment,  except  among  his  Children. 
The  nature  of  the  Appointment  too  is  quite  inconsistent 
with  the  Power  in  the  Articles  for  settling  Lady  Trollope^s 
Estates,  because  he  appoints  the  Estates,  subject  to 
the  term  of  500  years,  to  go  according  to  the  limita- 
tions in  the  Articles  of  the  24th  of  March,  1798; 
meaning  thereby  clearly  the  Articles  for  the  settlement 
of  his  own  Estates.  By  these  latter  Articles  the  Estates 
were  limited  over  to  the  Testator's  Brothers ;  whereas, 
by  the  other  Articles,  the  Estates  of  Lady  Trollope  were 
limited,  in  default  of  appointment  and  of  issue  of  the 
Marriage,  to  such  uses  as  she  should  appoint.  This 
inconsistency  makes  it  manifest  that  the  Appointment 
by  the  Will  does  not  extend  over  the  Estates  comprised 
in  both  the  Articles,  but  is  confined  to  the  Articles  for 
the  Settlement  of  his  own  Estates,  and  does  not  extend 
to  those  for  the  Settlement  of  the  Estates  of  Lady 
Trolhpe. 


ltd.  A  Power  to  appoint  among  Children  in  such 
parts,  shares  and  proportions,  and  in  such  manner  and 
form  as  the  Appointor  shall  direct,  cannot  be  considered 
as  exercised  by  an  Appointment  to  Trustees  for  a  term 
of  years,  upon  trust  to  raise  sums  by  way  of  portions  for 
the  Children. 

Mr.  Sari,  and  Mr.  Pembertm,  f<Mr  the  Defendant 
Lady  2Vt>//qpe. 


Mr.  TrollQp€  for  the  Trustees  under  ike  Will. 
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Mr.  Lovail  for  the  Defendant  Sir  John  Drollope^ 
the  eldest  Son  of  Sir  John  TroUope  the  Tes- 
tator:— 
ist  The  words  used  in  the  Will  are  sufficient  to  com- 
prise the  Estates  in  both  Articles  of  Settlement.  The 
Testator  must  be  supposed  to  have  intended  to  dispose 
of  all  his  Property  by  his  Will ;  and  he  must  have  known 
that  not  only  his  own  Estates^  but  the  Estates  of  Lady 
TroUope,  had  been  comprised  in  Articles  of  Settlement 
executed  before  the  Marriage.  He  must  also  have 
known  that  he  had  no  power  to  dispose  of  the  Mansion- 
house  on  his  Estate  to  his  Wife,  in  the  manner  men- 
tioned in  his  Will,  except  by  the  doctrine  of  election ; 
and  on  the  face  of  the  Will  itself  he  has  expressed  his 
intention  to  give  effect  to  it  by  that  doctrine.  The  Will 
also  confirms  the  Articles  of  Settlement  of  his  own 
Estates ;  he  probably  taking  it  for  granted  that,  as  he* 
on  his  part  confirmed  the  Articles  relating  to  his  own 
Estates,  she  also  on  her  part  would  confirm  the  other 
Articles  in  which  her  Estates  were  comprised.  The 
words  used  in  the  Appointment  are  enough  to  include 
all  the  Estates. 
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sdly.  Even  if  there  should  appear  to  be  any  diffi- 
culty as  to  the  Estates  comprised  in  the  term  of  500 
years,  there  can  be  no  difficulty  in  seeing  that  the 
Testator  intended  the  Appointment  to  extend  to  all  the 
Estates  over  which  he  had  a  power  of  disposal. 


3dly.  The  Leasehold  Estates  of  Lady  Trollope  must 
be  held  to  be  bound  by  the  Articles,  and  therefore  can- 
not be  considered  as  being  now  vested  in  Lady  Trollope 
by  right  of  survivorship ;  because,  although  an  Infant 
cannot  bind  her  real  Estate,  yet  she  may  bind  her 
personal  Estate. 

II  4 
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Mr.  Bell,  in  reply : 

The  case  has  been  argued  for  Sir  John   Trollope 
on  the  false  assumption,  that  the  words  of  the  Will . 
amount  to  a  disposition  of  the  Estates  of  his  Wife; 
over  which    he  had  a  power  under  the  Articles  of 
Agreement.    If  it  were  indeed  clear  that  those  Estates 
were  affected  by  the  Will,  then  it  is  also  clear  that  there 
must  be  an  election.    But  it  is  the  settled  doctrine  of 
the  Court,  that  there  can  be  no  election  upon  a  dis- 
position by  implication.   No  one  can  be  put  to  Election 
unless  it  is  quite  clear  that  the  Testator  meant  to  dis- 
pose of  the  Property.     There  must  be  a  clear  and 
manifest  intention  to   dispose  of  the  Property.     The 
farthest  point  to  which  the  Court  has  ever  gone,  is  to 
admit  Evidence  as  to  the  Disposal  of  the  Property. 
HinchcKffe  v.  Hinchcliffe  {a).    The  power  which  the 
Testator  had  over  the  Estates  of  Lady  Trollop^,  was  a 
mere  Power  of  Distribution  among  the  Children.    He 
had  no  power  of  depriving  his  Wife  of  her  Interest  in 
those  Estates  ;   nor  had  he  any  power  to  give  the 
Children  less  than  Fee-simple  Interests.  The  Argument 
founded  on  the  words  ''  all  other  Estates  over  which  I 
have  a  Power  of  Appointment,"  is  answered  by  the 
fact  that  the  Testator,  at  the  time  when  he  made  his 
Will,  had  other  Estates,  purchased  by  him  after  his 
Marriage,  over  which  he  had  a  Power  of  Appointment, 
by  their  having  been  conveyed  to  the  usual  uses  to  bar 
Dower.    If  the  question  were  between  the  Daughters  of 
the  Marriage  and  the  Brothers  of  the  Testator,  then 
the  Argument  on  the  other  sfde  must  have  been  that, 
having  a  Power  to  appoint  among  his  Children,  the 
Testator  had  well  executed  that  Power  by  an  Appoint- 
ment excluding  his  Daughters'  and  giving  the  Estate 


(a)  5  Ves.  516. 
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to  his  Brothers.  The  words,  ''all  the  Estates  over 
which  I  have  a  Power  of  Appointment,"  must  be  con- 
stmed  to  mean,  over  which  I  have  power  to  appoint 
to  the  uses  hereinafter  mentioned.  Tibbitts  v.  Tibbitts  (b), 
and  Crreen  v.  Green  (c),  are  Cases  in  which  the  principle 
that  there  can  be  no  election  by  implication  was  clearly 
recognized  by  the  Court. 


The  Vice-Chancellor  held,  that  the  circumstances  of 
the  Testator  having  recited  the  Power  of  Appointment 
over  his  own  Estate  in  hoc  verba,  and  yet  made  a  dis- 
position inconsistent  with  that  Power,  and  the  expres- 
sion that  all  Persons  claiming  any  benefit  under  his 
Will  should  be  bound  by  the  doctrine  of  election  to 
give  efiect  to  all  the  dispositions  in  his  Will,  afibrded 
evidence  of  intention  against  the  argument  for  excluding 
the  Wife's  Estate  from  the  operation  of  the  Power. 

His  Honor  also  held,  that  creating  a  term  of  500  years 
in  Trustees  was  a  good  legal  exercise  of  a  Power  to 
appoint  for  such  Estate  or  Estates,  in  such  parts,  shares 
and  proportions,  and  in  such  manner  and  form  as  the 
Appointor  should  think  fit ;  and  that  the  words  ^'manner 
and  form,"  enabled  him  to  give  Equitable  Estates  to 
his  Children. 

As  to  the  Leasehold  Estates,  His  Honor  held  that 
they  were  bound  by  the  uses  of  the  Articles ;  because, 
as  to  the  Personal  Estate,  they  were  the  Articles  of  the 
Husband,  and  not  of  the  Wife ;  and  that  in  this  respect 
there  was  no  difference  between  the  Personal  Estate  of 
the  Wife  absolutely  vested  in  possession  in  the  Hus- 
band, and  Choses  in  Action  and  Chattels  Real,  which 
might  survive  to  the  Wife. 

{b)  19  Vc8.  656.  (c)  10  Ves.  665. 
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1823. 
?SvtmbS!  MEREST  v.  COSTER. 

Practice.        ^  HIS  was  a  Motion  to  dischftrge  an  Order  for  diasolF- 

insr  an  Injunction  Nisi,  for  irregularity,  with  Costs. 

An  Order  to 

dissolve  the 

Common  In-  The  Plaintiff  had  obtained  the  common  Injunction 

junction  Nisi  fo^  ^^^^  ^f  ^j^  Answer.  The  Answer  was  afterwards 
notwithstanding  ^^^9  ^^^  ^®  Plaintiff  took  Exceptions  to  it,  some  of 
the  Defendant  which  were  allowed,  A  further  Answer  was  put  in, 
t^  Master's  ^^^  ^^  afterwards  referred  back  to  the  Master  upon 
Report  as  to  the  the  Exceptions.  The  Master  reported  the  ftffther  An- 
sufficiencyofihe  swer  sufficient ;  upon  which  the  Plaintiff  filed  Excep- 

A  nwwfti* 

tions  to  the  Mastef^s  Report,  and  three  days  afterwards 
served  the  Defendant's  Clerk  in  Court  with  the  Order 
for  setting  down  the  Exceptions  to  be  argued.  On  the 
following  day,  the  Defendant  obtained  the  Order  Nisi 
for  dissolving  the  InjunctioD. 

Mr.  Wakefield,  in  support  of  the  Motion:-— 

The  taking  of  Exceptions  to  the  Mastef's  Report 
stays  all  Proceedings  in  the  Cause  until  the  Exceptions 
are  disposed  of;  therefore,  the  obtaining  of  the  Order 
Nisi,  pending  these  exceptions,  was  irregular. 

Mr.  Wingfield  and  Mr.  Glyn,  contri: — 

For  the  purpose  of  dissolving  the  Injunction,  the 
Mastet^B  Report  is,  primA  fade,  sufficient.  It  would 
be  endless  if  all  these  processes  are  to  be  gone  through 
before  a  Defendant  can  proceed  at  Law.  Carson  v* 
StirHr^  (a) ;  Scott  r.Mackintosh  {b) ;  Bishton  v.  Birch  (c)  ; 

(a)  Coop.  93.  (h)  iV.StB.  503. 

(c)  2  V.  &  B.  40. 
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V^an  v.  Mortlock  (d) ;  Raphael  v.  Birdwood  (e) ;  Boikam 
▼.  Clark  (/),  The  principle  to  be  extracted  from  theee 
Cases  is  that,  so  fieur  as  regards  the  dissolving  of  an 
Injunction,  it  is  indifferent  whether  the  Exceptions  are 
filed  before  or  after  the  Order  to  dissolve  has  been 
obtained. 
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The  Vice-Ckancelhr  held,  that,  as  to  the  matter  of  the 
Injunction,  the  Exceptions  made  no  difference ;  and  that 
the  Court  would,  for  that  purpose,  act  upon  the  Jlfa5- 
ter^B  Report  as  if  no  such  Exceptions  had  been  taken: 
That,  otherwise,  the  question  of  Injunction  might  be 
suspended  until  the  propriety  of  the  Master's  Report, 
having  been  discussed  in  the  two  Courts  below,  had 
received  the  final  Judgment  of  the  House  of  Lords. 

(d)  2  Mer.  476.        (c)  1  Swan.  saS.        (/)  s  Cox,  498. 


HAIG  V.  SWINEY. 

jInN  hirst,  by  her  WiU,  bequeathed  to  two 
Trusteed  and  the  survivor  of  them,  the  sum  of  g,ooo  L 
four  per  cent  Stock  upon  Trust  that  they  and  the 
survivor  of  them  should  apply  and  dispose  of  the 
Interest  and  Dividends  thereof,  as  the  same  should 
from  time  to  time  arise  and  be  received,  into  the  hands 
of  her  adopted  child  Maria,  the  Wife  of  Jafnes  Haig; 
or  otherwise  to  permit  and  suffer  her  to  receive  the 
same  for  her  own  sole  and  separate  use  and  benefit, 
to  the  intent  that  the  same  might  not  be  at  the  disposal 
of,  or  subject  or  liable  to  the  control  or  engagements 
of  her  present  or  any  after-taken  Husband. 


1823. 
11th  November. 

fFiU. 

A  bequest  of 
Stock  to  Trus- 
tees, upon  Trust* 
to  pay  the  Divi- 
dends from  time 
to  time  to  a  mar- 
ried woman,  for 
her  separate  use, 
is  an  unlimited 
gift  of  the  Divi- 
dends^and  conse- 

uentlyi 

le  Capital. 
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1833.  In  a  subsequent  part  of  the  Will^  the  Testatrix  gave 

and  bequeathed  to  the  same  Lady, ''  over  and  above  the 
9,000  /.  Stock  before  bequeathed  to  her/'  all  her  Plate, 
SwiNXT.  whether  real  or  plated,  for  her  natural  life ;  and,  after 
her  Decease,  her  Will  was,  that  it  should  go  to  her 
Daugh{;er,  Ann  Hirst  Haig',  and  the  Testatrix  also 
gave  to  the  same  Maria  Haig  her  Gold  Watch,  Case, 
and  Chains,  with  all  her  Rings  and  Trinkets,  of  what 
sort  or  kind  soever,  and  likewise  all  her  Wearing 
Apparel. 

The  Testatrix  made  several  Codicils  to  her  WilL 
One  of  them  contained  the  following  Bequest: 

''  I  give  and  bequeath  to  John  Swiney,  Esq.  and 
J.  J.  Whittington,  Esq.  all  my  Chest  of  Plate,  in  Trust 
and  for  the  sole  use  of  Maria  Haig,  the  Wife  of  James 
Haigf  Esq.  without  the  control  of  the  said  James  Haig, 
Esq.  her  present  Husband,  or  any  after-taken  Husband, 
and  not  to  be  liable  to  any  Debts  that  he  has  or  may 
at  any  time  contract,  and  over  and  above  what  1  have 
before  bequeathed." 

The  Bill  was  filed  by  Mrs.  Haig,  praying  that  it 
might  be  declared,  that  she  took  an  absolute  Interest 
in  the  9,000  /.  four  per  cent  Stock,  bequeatfied  to  her 
separate  use. 

The  Cause  now  came  on  to  be  heard. 

Mr.  Heald  and  Mr.  Gregg  for  the  Plaintiff; — 
The  only  question  is,  whether,  where  Personal  Pro- 
perty is  bequeathed  to  a  Party  without  more  words, 
an  absolute  Interest  is  not  given.    Elton  v.  Shephard(a) 

(a)  1  Bro.  C.  C.  53s. 
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18  the  same  with  this  Case,  except  merely  as  to  the  18S3. 

words,  "  into  the  proper  hands."    The  same  construe-     ' 
tion  prevailed  in  Adanrnn  r.  Armitage(b) ;  and  in  Page  ^^* 

▼.  Leofingwell  (c)  Sir   WilUam  Grant  held,  that  an        Swivet. 
indefinite    Gift  of  the  Dividends  gives  the    absolute 
Property  in  the  Stock.    Stretch  v.  Watkins  (cf),  Clough 
V.  Wynfie  (e),  and  Gardiner  v.  But  (/),  are  other  Cases 
to  the  same  effect. 

Mr.  Bell  and  Mr.  Pepys  for  the  Trustees : — 
In  Adamsofi  v.  Jmutage,  there  was  an  absolute 
Gift  of  the  Principal  in  the  first  instance ;  and  the 
Decision  amounted  only  to  this:  that  directing  the 
Executors  to  vest  the  Principal  in  Trustees,  who 
should  pay  over  the  Income  to  the  sole  use  of  the 
Lady,  did  not  cut  down  the  absolute  Interest  which 
the  previous  words  had  given  her.  In  EUon  v.  Shqn 
hard,  it  was  merely  decided  that  a  Gift  of  the  Produce 
of  a  Fund  did  not  mean  the  annual  Produce  for  Life ; 
and  that  words  givii^  an  absolute  Power  of  Appoint- 
ment did  not  cut  down  the  absolute  Interest  con- 
ferred by  the  first  Gift. 

Mr.  PhilUmore  for  Mr.  Haig  the  Husband,  stated, 
that  he  was  desirous  that  his  Wife  should  take  an 
absolute  Interest  in  the  Fund  for  her  sole  and  separate 
use,  as  he  believed  the  Testatrix  so  intended  it. 

Mr.  Heald,  in  reply,  referred  to  the  words  of  the 
Codicil  as  to  the  Gift  of  Plate,  which  showed  that 
the  Testatrix  knew  the  difference  of  expression  neces« 
sary  to  give  a  Life  Estate,  and  an  absolute  Interest. 

(b)  19  Ves.  416,        (c)  18  Ves.  467.        (d)  1  Madd.  353. 
(e)  a  Madd.  188.  (/)  3  Madd.  435. 
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Tlie  Vicb-Chancbllob  : — 
A  general  Gift  of  the  Income  arising  from  peraonal 
Property,  is  equivalent  to  a  general  Gift  of  the  Pro- 
perty (tself ;  and  it  makes  no  difil^ence  whether  the 
Income  be  given  to  the  Legatee  directly,  or  through 
the  intervention  of  Trustees. 


The  question  in  the  present  Case  is,  whether  the 
Gift  of  the  Dividends  of  the  g.ooo  /.  Stock  to  Mrs.  Haig 
be  general  or  limited.  It  is  argued,  that  the  Gift  is 
limited  to  her  life,  because  the  Dividends  are  to  be 
paid  inijo  her  proper  hands,  aiAl  for  her  sde  and 
separate  use  and  benefit,  a  direction  which  is  iqppli-* 
cable  only  to  the  term  of  her  Life.  In  the  Case  of 
EUon  V.  Shephard,  the  direction  was,  that  the  Trustees 
were  to  pay  the  Dividends  of  Stock  to  Mary  Elton, 
for  her  sole  and  separate  use,  independent  of  her 
Husband,  her  receipt  a^one  to  be  a  sufficient  discharge 
for  the  same ;  and  Lord  Kenyan  held,  that  tliis  was  an 
unlimited  Gift  of  the  Stock  itself.  I  cannot  distinguish 
the  present  Case  from  the  Case  of  EUon  v.  Shephard. 


There  are  other  parts  of  this  Will  and  Codicil  which 
confirm  this  construction.  But  I  do  not  rely  upon 
them,  considering  it  more  useful  to  rest  the  Case 
altogether  upon  the  general  Principle. 
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1823. 
HOULDITCH  «.  The  MARQUIS  OF  DONEGALL.      'JS^Lb^? 

In  the  year  1799,  the  Defendant  being  indebted  to        Practice. 

▼arious  persons  to  a  great  amount  conveyed  Estates  to       ^ppj^ntal 

Trustees  fot  the  payment  of  his  Debts,  with  power  — ... 

to  diem  to  issue  assienable  Debentures  to  his  Cre-      Where,  under 
,       ^  ,       -.  ,  -.  ,  ,.  -»       an  Order  made 

ditors.    In  iSoa,  the   Personal  Representatives  of  a  in  a  Creditor'n 

Mr.  Jimet,  who  had  been  a  holder  of  some  of  the  Suit,  a  Supple- 
Debentures,  filed  their  Bill  in  this  Court  on  behalf  of  g{^^*J  J^JJi'* 
themselves  and  all  other  Creditors  of  the  Marquis  of  ditor,  not  a 

DonqitaU,  against  Uie  Marquis  and  the  Trustees,  for  an  Partv  to  the  ori- 
^  ^  ^  *   1      ^  1  m/    **        gmalSuit,  on 

Account  and  Payment  of  the  Debentures.    The  Mar-  behalf  of  him- 

quis  of  Donegall,  though  named  a  Party  to  that  Suit,  self  and  all  other 

was  out  of  the  jurisdiction  of  the  Court  £S&^efit 

of  the  Decree  in 

In  1803,  ^  Decree  was  made  referring  it  to  the  ^^*  ?»"^»  ^\ 
■MM-  t  ^  ,      ^  1  »  ^  propriety  of  the 

Master  to  take  an  account  of  the  Debentures  charged  Order  which 

on  the  Estates.  The  Master  made  his  Report  on  the  loA  authorized  the 

of  August  1804,  and  on  the  31st  of  October  foDowing  Si^jjpi^/'^*' 

it  was  confirmed  nut ;  but  it  was  never  confirmed  abso-  mental  Bill  can- 

lutely  •  '^^^  ^  questioned 

^'  at  the  hearing 

of  the  Supple- 
The  Marquis  of  Donegall  having  come  within  the  mental  Cause^ 

jurisdiction  of  the  Court,  a  Supplemental  BiU  was  filed  ^y^^lJ^^^ 

in  April  1807,  to  have  the  benefit  of  all  the  proceedings  a  Bill,  the  Plain- 

i^ainst  him ;  and  in  February  1808  a  Decree  was  made  tiffmitisentided 
m  to  the  same  De- 

accordingly.    In  1809  th«  surviving  Plaintiff  died,  and  cree  to  have  the 

his  Representatives  never  proceeded  further  in  the  Suit ;  benefit  of  former 
but  they  instituted  a  Suit  fi)r  the  same  objects  in  the  ^f  ^^"^S- 
Court  of  Chancery  in  Irdand,  which  was  compromised  tives  of  the  ori- 
ia  the  year  1816.  ginal  Plaintiffii 

''  woald  have  been 

entitled  to  on  a  Bill  of  Revivor. 
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1833.  In  1810,  the  Plaintiffs  in  the  present  3ait  became  the 

'  Owners  by  Assignment  of  some  of  the  Debentures  in- 

HouLDiTCH     ^i^j^j  j^  ^^  Master's  Report ;  and  in  1818  they  ffled 
The  Marquis  of  their  Bill  in  the  Court  of  Chancery  in  Ireland,  against 
DoKBOALL.     tiie  Marquis  of  Donegall  and  the  Trustees,  for  pay- 
ment of  the  Debentures,  and  for  an  Account. 

In  his  Answer  to  that  Bill,  the  Marquis  insisted  that 
the  Plaintiff's  Debentures  had  been  improperly  granted 
by  the  Trustees  in  respect  of  Claims  which  were  usu- 
rious and  fraudulent,,  and  for  gaming  transactions,  and 
that  the  Plaintiffs  were  not  entitled  to  the  payment  of 
these  Debentures.  That  Cause  was  now  at  issue,  and 
the  Plaintifis  had  proceeded  to  the  elimination  of 
Witnesses  in  it. 

On  the  a4th  of  NoTember  1820,  this  Court  was 
moved,  on  behalf  of  the  Plaintiffs  in  this  Cause  and 
of  the  Holders  of  some  of  the  other  Debentures,  that 
they,  as  representing  certain  of  the  Holders  of  Deben* 
tures  named  in  the  Master's  Report  in  the  original 
Cause  in  this  Court,  might  be  at  liberty  to  file  a  supple- 
mental Bill  in  that  Cause,  to  have  the^  benefit  of  the 
Decree  and  other  Proceedings  in  it. 

No  opposition  was  made  to  this  Motion  by  the  Re- 
piesentatives  of  the  original  Plaintiffs.  But  the  Mar- 
quis of  Donegall  opposed  it  on  two  grounds;  ist  That 
one  of  the  Debentures  had  been  paid  by  him ;  sd.  That 
the  Suit.in  Ireland  wza  pending  for  the  same  object. 

The  ViU'Chancellor  overruled  these  objections ;  be- 
cause the  first  was  merely  matter  of  merits  in  the  Cause 
when  it  should  proceed ;  and  because  the  pending  of 
another  Suit  for  the  same  objects  in  a  Court  of  con- 
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cnrrdi!:  jurisdiction,  could  not  be  pleaded  in  bar  before  1823. 

a  Decree  in  such  other  Suit.    His   Honor,  therefore, 

made  an  Order  that  the  Plaintiffs  should  be  at  liberty  ^o^^|>"Tcn 

to  file  a  Supplemental  Bill,  to  have  the  benefit  of  the  The  Marquis  of 

former  proceedings  in  this  Court.  Don zo  all. 

The  Plaintiffs  filed  their  Supplemental  Bill  accord- 
ingly ;  and  the  Marquis  of  Donegall  put  in  his  Answer 
to  it,  stating  objections  to  the  validity  of  the  Deben- 
tures, as  being  granted  for  usurious  considerations  and 
for  sums  lost  at  play,  and  as  being  fraudulently  ob- 
tained by  the  Plaintiffs.  The  Answer  also  stated  the 
proceedings  in  Ireland,  and  insisted  that  the  Plaintiffs 
were  not  entitled  to  the  benefit  of  the  proceedings  in  the 
Original  Cause  here,  and  that  the  Defendant  was  not 
bound  by  the  proceedings  in  this  Court,  but  was  at 
liberty  to  impeach  the  Debentures  under  which  the 
Plaintifis  claimed. 

The  Supplemental  Cause  now  came  on  to  be  heard. 

Mr«  Bell,  Mr.  Weiherell  and  Mr.  Bnn^,  for  the 
Plaintiffs. 

Mr.  Fonblanque  and  Mr.  Clayton^  fo-  the  Marquis  of 
Donegall: — 

I.  No  proceedings  having  been  taken  in  the  original 
Cause  in  this  Court  since  the  year  1808,  the  present 
Plaintiffs  come  now  too  late  to  be  entitled  to  the  benefit 
of  the  former  proceedmgs  in  it.  Where  a  Cause  has  been 
allowed  to  sleep  for  so  many  years,  till  a  period  when 
the  Evidence  by  which  the  Claim  sought  to  be  esta- 
blished by  it  may  be  lost,  the  most  mischievous  conse- 
quences may  ensue  from  allowing  other  Parties  to  have 
the  benefit  of  the  previous  proceedings. 

YOL.  I.  K  K 
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1823.  IL  The  validity  of  the  Debentures  under  whi(ih  the 

"^  Plaintife  Claim  has  been  put  in  issue  in  the  Suit  in 

HouLDiTOH  i^^j^j^ji^  can  be  tried  there.    The  only  reason  for  the 

The  Marquis  of  Plaintiffs  coming  to  this  Court  is^  that  they  hope  under 

DoNBOALL.  the  further  proceedings  to  shelter  themselres  from  all 

*  further  inquiries  as  to  the  validity  of  these  Debentures. 

Mr.  Whitmarsh  &nd  Mr.  Lubi  appeared  for  other 
Defendants,  who  had  assigned  their  Debentures  to 
the  Plaintifis. 

The  Vice-Chancelcob  >^ 
It  is  insisted  for  Lord  Donegall  that  the  PlaintiflSi 
are  not  entitled  to  a  Decree  to  have  the  benefit  of  the 
former  proceedings  here*;  first,  because  they  come 
too  late ;  and  next,  because,  being  Plaintiffs  in  a  Suit 
in  Ireland  in  ^vhich  the  validity  of  their  Debenttires  is 
expressly  put  in  issue,  they  think  fit  to  desert  Aat  Suit 
in  order  to  have  the  benefit  of  the  proceedings  here^ 
considering  that,  as  the  ilfaster's  Report  here  is  in  favour 
of  their  Debentures,  all  further  question  upon  their 
validity  will  be  excluded.  If  Lord  Donegall,  when  the 
Plaintiffs  moved  for  leave  to  prosecute  the  original  Suit, 
had  made  the  case  which  he  now  does  instead  of 
merely  stating  the  bare  fact  of  the  pendency  of  the 
Suit  in  Ireland,  it  would  have  appeared  to  me  to  be 
entitled  to  great  attention. 

Where  a  Bill  is  filed  by  a  person  on  behalf  of  him- 
self and  a  class  of  other  persons  standing  in  the  same 
circumstances,  and  the  Suit,  after  Decree,  abates  by 
his  death,  or  is  deserted  by  him  or  his  Repfesentatives, 
it  is  almost  a  matter  of  course  to  permit  another  person 
reported  by  the  Master  to  be  one  of  that  class,  to  take 
up  tEe  proceedings  by  a  supplemental  Bill.  But  if  it 
were  made  to  appear,  upon  his'  application  for  that 
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purpose,  that  he  was  actually  a  Plaintiff  in  another  1833. 

Court  of  concurrent  jurisdiction  in  which  the  validity 
of  hia  Claim  was  in  issue  in  ibe  Cause^  and  that  the  uu>xtch 

effect  of  permitting  him  to  prosecute  the  Suit  here  would  The  Marqais  af 
be  to  exclude  all  question  as  to  the  validity  of  his  i^onaoAi*. 
Claim,  I  diink  I  should  hesitate  much  before  I  could 
prevail  upon  myself  to  make  that  Order.  But  the 
Order  not  having  been  resisted  on  this  ground,  and 
b^ng  made,  and  die  present  Cause  being  brought  t6  a 
hearing  utider  the  authority  of  that  Order,  I  am  of 
opinion  that  I  cannot,  upon  the  suggestions  in  the 
Answer  to  the  Suit,  enter  into  the  consideraiion  of  the 
prc^riety  of  that  Order;  for  such,  in  effect,  is  the  na- 
ture of  Lord  Donegalts  Case.  The  Plaintifl^  having 
been  permitted  to  file  this  supplemental  Bill  on  behalf 
of  themselves  and  all  other  persons  of  the  same  class, 
appear  to  me  to  be  fiecessarily  entitled  to  the  same 
Decree  to  have  the  benefit  of  the  proceedings  in  the 
Suit  as  the  Representatives  of  Jones,  the  original  Plain*- 
tiff,  would  have  been  if  they  had  proceeded  by  Bill  of 
Bevivor. 

The  objection  of  delay  has  not  great  weight  in  this 
case.  Joneses  Suit  in  Ireland,  which  was  for  the  benefit 
of  the  Plaintiffs  as  well  as  himself,  was  depending  until 
18*16,  and  m  1818  the  Plaintiffs  filed  their  own  Bill  in 
Ireland,  It  is  to  be  observed  too  that,  if  Lord  Done-- 
gall  has  a  right  to  question  the  original  consideration 
of  the  Debentures,  he  i^  not  necessarily  excluded  from 
that  purpose  by  the  present  state  of  the  proceedings  in 
tidaSttit;  for,  rna^much  as  the  Master^^  Report  of  the 
Debentutes  has  nevet  been  confirmed  absolutely,  it 
may  be  open  to  him,  upon  a  aufficient  case,  to  make 
audi  application  as  m^y  lead  to  the  further  investigatiM 
of  these  Clum^. 

K  X  1 
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iQthNcJJ'mber.  HAYNES  v.  LITTLEPEAR. 


wot. 

Construction. 


1  HE  three  following  Questions  arose  upon  the  WiU, 

of  Mrs.  Sarah  Hoi^nes: 

S.H.he-  • 

iaeathed  the 
Hvidendsof  1st.  Whether  the  Children  of  William  Haynes,  the 

Jjf  ^  I'^^y '°  Testatrix's  Brother,  were  entitled  to.  the  Residue  of  her 

the  Funds  to  .  . 

^•^  for  his  Personal   Estate,    in    proportion  to   their    respective  < 

life,  and  di-  Legacies? 

rected  that,  after       ^ 

his  decease,  the 

Principal  should       ^d.  Whether  Thomas  Littkfear,  the  surviving  Execu- 

amrasst  his         *^^'  ^^^  entitled  to  it  for  his  own  use  ?    Or 
Children  in  the 

manner  after-  gj   Whether  it  was  to  be  distributed  amongst  the 

mentioned:  she    _,  .  ,  /»»^.    « 

then  gave  the       Testatnx's  next  of  Kin  ? 
Children  certain 

^(dTwould^^'        The  following  is  an  exact  Copy  of  the  Will,  which 

have  exhausted    was  written  by  the  Testatrix  herself: 

the  whole  of  her 

funded  Property 

at  the  date  of  ''  h  Sarah  Haj/nes,  Spinster,  of  FreeraatCs  Lane^  m 

her  Will.  Be-  the  Parish  of  St.  Johns,  Southwark,  in  the  Couqty  of . 
and^er  dea™^  Surrey,  being  of  sound  mind,  memory  and  under-  . 
that  Property  standing,  do  make  this  my  last  Will  and  Testament^ 
cr«i^*%eld  ^^  *^  manner  following  (that  is  to  say),  as  to  such 
that  the  Execu-  worldly  Estates,  wherewith  I  am  possessed,  I  dis- 
tprs  were  en-  pose  of  in  the  following  manner :  first,  I  direct  that 
Surplus  as un-  ^  "^7  J^^^  Debts  and  Funeral  Expenses  be  paid: 
disfKMed  of.  I  give  to  my  Brother  all  my  Household  Furniture,  in- 

cluding Household  Linen,  for  his  own  use;  I  likewise 
give  to  my   Brother    William  Haynes,  all  my  Plata 
and  China,  fcH*  his  life;  and  after  his  decease/ not  to  , 
be  sold,  but  to  be  divided  between  his  five  Children^  ^ 
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or  as  many  as  shall  be  living  at  that  time,  and  to  be  1823. 

kept  by  them  in  remembrance  of  their  Ancestors: 
I  give  to  my  Brother  William  Haynes,  all  Monies, 
Dividends  of  my  Property  that  is  invested  in  the  Littlepsar 
Public  Funds  in  my  name,  and  all  other  Monies 
whatsoever  or  wheresoever  that  shall  be  due  to 
me,  for  his  life,  and  him  to  receive  all  Dividends  as 
they  become  due,  or  to  be  at  liberty  to  empower  to 
receive  for  him;  and,  after  his  decease,  I  direct  all 
Principal  and  Interest  to  be  divided  between  his 
Children  in  the  following  manner :  I  give  to  his  Son 
William  Wat  ton  Haynes,  500/.;  to  John  Hardcastle 
•HayneSf  300  /. ;  to  Robert  Haynes,  300  /. ;  to  Elizabeth 
Idttlefear,  300  /. ;  Ann  Haynes,  300  /• ;  but  there  shall 
be  no  division  till  after  the  decease  of  my  Brother 
William  Haynes.  I  likewise  nominate,  constitute 
and  appoint  my  Brother  William  Haynes  and  Thomas 
Idttlefear,  Gentleman,  of  Kennington  Lane,  Surrey^ 
my  Executors  of  this  my  last  Will  writing  with  my 
own  hand  and  seal,  this  sixteenth  day  of  May,  in 
ithe  year  of  our  Lord  one  thousand  eight  hnndred 
and  twelve/' 

The  Testatrix  died  on  the  28th  December  18a  i, 
leaving  her  Brother  WUUam  Haynes,  and  the  Defendant 
T%ma8  Joseph  Liitlrfear,  the  Executors  of  her  Will^ 
her  surviving. 

William  Haynes  died  in  January  1822. 

At  the  date  of  the  Will  the  Legacies  would  have 
exhausted  the  whole  of  the  Testatrix's  funded  Property ; 
but  between  that  time  and  her  death  that  Property 
had  been  considerably  increased. 
X  K  3 


49S  CA^ES   IN  CHANCERY. 

iSas.  Mr.  HqH,  Mi.  He^ld  and  Mr.  W/Utmar$h,  for  the 

Legatees  : — 
V.  The  Testatrix,  in  giving  these  Legacies,  meant  merely 

LiTTixFEAH.  to  pre^ribe  the  ratio  in  which  her  Property  was  to  be 
divided  amongst  the  Legatees.  In  the  introductory 
Clause  she  expresses  an  intention  to  dispose  of  the 
whole  of  the  Property  which  she  might  have  at  her 
death.  Wilde  v.  Holtzmeyer  (a).  She  then  gives  to 
her  Brother  all  Monies,  Dividends  of  her  Property  that 
was  invested  in  the  Public  Funds  in  her  name,  and  all 
other  Monies  that  should  be  due  to  her,  for  his  life. 
By  the  word  Monies,  she  meant  every  thing  that  pro- 
duced Dividends  to  her.  Her  Property  consisted  en- 
tirely of  Stock,  except  the  Furniture  and  Plate,  whieh 
she  bequeaths  specifically*  She  then  directs  all  the 
Principal  and  Interest  (by  which  she  meant  the  corpus) 
to  be  divided  amongst  her  Brother's  Children  in  certain 
proportions,  but  says  that  no  division  shall  take  place 
u^til  his  decease.  It  is  quite  clear,  therefore,  that  she 
intended  that  the  whole  of  what  she  had  given  to  her 
Brother  for  his  life,  should  be  divided  amongst  his 
Children  after  his  decease.  And  by  the  words,  "  in 
''  the  following  manner,''  she  intended  to  prescribe  the 
proportions  in  which  the  Property  was  to  be  divided. 
Cordell  V.  Norton  (Jb). 

The  Vice^Cluincellor,  after  hearing  the  Arguments 
for  the  Legatees,  expressed  a  decided  opinion  against 
their  claim. 


(a)  5  Vea.  811 ;  see  particularly  page  816. 

(b)  2  Vern.  148.   S.  C  Free.  Ch.  13,  and  1  Eq.  Ab.  344, 
under  the  name  of  CordtU  v.  Nodcn* 
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Mr.  Sugden  and  Mr.  Njorton  for  the  next  of  Kin:—  1833. 

It  is  impossible  for  the  Executors  to  claim  the  resi- 
due of  this  Testatrix's  Property.  They  cannot  show  any 
favourable  disposition,  or  any  expression  of  confidence  LiTTLEFSAa. 
or  regard  towards  them  in  any  part  of  the  Will;  on  the 
contrary,  the  Testatrix  throughout  the  whole  Will 
manifests  an  intention  against  their  taking  any  part  of 
her  Property.  In  the  introductory  Clause  she  ex- 
presses an  intention  to  dispose  of  the  whole  of  her 
Property;  and,  in  the  next  place,  she  does  dispose 
of  it  to  a  certain  extent;  for  she  gives  it  to  her 
Brother  for  his  life.  In  order  to  defeat  the  Claim  of 
the  Executors,  it  is  not  necessary  that  a  Testator 
should  actually  dispose  of  his  Property ;  it  is  sufficient 
if  he  shows  an  intention  to  give  it  away  from  them : 
as  where  a  blank  is  left  for  the  name  of  the  residuary 
Legatee. 

The  Vice-Chanceliob  :— 

If  this  Testatrix  had  foreseen  the  increase  which  has 
taken  place  in  her  funded  Property,  she  would  probably 
have  used  different  expressions.  The  Court  can  give 
effect  only  to  the  expressions  which  she  has  used.  It 
is  plain  that  she  considered  that  the  five  Legacies  would 
exhaust  the  whole  of  her  Monies  and  funded  Property  ; 
but  she  has  not  stated  what  was  to  become  of  the  sur- 
plus, if  that  should  happen  not  to  be  the  case.  And  it 
is  no  necessary  inference  that,  because  she  gave  1,700  /• 
to  three  Children  when  she  considered  this  Property  to 
be  of  that  amount,  she  must  have  intended  that  the 
Children  should  take  the  whole  of  this  Property,  what- 
ever might  be  its  amount.  The  surplus  of  the  Monies 
and  funde4  Property  after  payment  of  the  Legacies^  is, 
therefore,  undisposed  of,  and,  under  the  circumstances 
of  this  Will,  belongs  to  the  Executori. 

X  K4 
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,9th  iovLber.  BESCOBY  t,.  PACK. 

mn.  One  of  the  Qaestions  in  this  Cause  was,  whether 

The  words  ^^^^  Annuities  and  Bank  Stock   passed  in  a  Will 

**  Securities  for  under  the  description  of  Securities  for  Money. 
Money,"  in  a 

Will,  pass  Stock       Mrs.  Mary  Kerby,  after  devising  her  real  Estates, 
in  the  Funds,  .^  .f.  ZL-  n    r         -  *    i. 

unless  the  force  ^      bequeathing  certain  specific  Legacies,  gave  to  her 

of  the  expression  Niece  Catharine  Bescoby^  such   of  her  Furniture  and 
UircOTTexf  ^^    Effects  as  should  be  expressed  in  any  Codicil  or  Paper 
Whether  Bank  Writing  signed  by  her,  and  annexed  to  her  Will,  or 
Stock  will  pa88     found  therewith ;  and  she  gave  to  her  Nephew  Richard 
wds  ?**Qu.        P^cf^f  ttU  her  other  personal  Estate  and  Effects  what- 
soerer,  except  Monies  and  Securities  for  Money,  and 
Clothes  ;  and  she  gave  all  her  Monies  and  Securities 
for  Money,  and  all  Monies  which  should  be  due  to  her 
at  her  decease,  to  T.  S,  W.  Samwell,  and  W,  H.  Kilpin, 
and  her  Nephew  Richard  Pack,  upon  Trust,  to  pay  there- 
out certain  pecuniary  Legacies,  and  to  place  out  the 
residue  upon  good  Security,  and    pay  the  Interest 
thereof  to  her  Niece  Catharine  Bescoby,  for  her  life, 
and,  ufter  her  decease,  to  pay  the  Principal  amongst 
all  her  Children. 

The  Testatrix  died  possessed  of  considerable  sums  of 
Bank  Annuities  and  Bank  Slock,  besides  other  Per- 
sonal Estate. 

The  Bill  was  filed  by  the  Children  of  Francis  and 
Catharine  Bescoby,  against  Richard  Pack,  the  Executors, 
three  of  the  Legatees,  and  Francis  and  Catharine  Bes- 
coby ;  and  it  prayed  that  the  Trusts  of  the  Will  might  be 
carried  into  execution,  and  that  the  usual  Accounts 
might  be  taken  of  the  Testatrix's  personal  Estate. 


Bescoby 
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Mr.  Home  and  Mr.  Keene  for  the  Plaintiffs,  con-  1823. 

tended,  that  the  Bank  Annuities  and  Bank  Stock  did 
pass  under  the  description  of  Securities  for  Money ; 
and  cited  Dicks  v.  Lambert  (a).  Pack. 

Mr  Heald,  for  the  Defendants  Mr.  and  Mrs.  Bescoby. 

Mr.  Bell  and  Mr.  Beames  for  the  Defendant  Richard 
Pack{b). 

The  Vice-Chancellor  : — 

Whether  Stock  in  the  PuUic  Funds  will  or  will  not 
pass  under  the  expression  of  Securities  for  Money, 
depends  upon  the  context  of  the  Will.  If  there  be 
nothing  in  the  Will  to  controul  the  force  of  that  ex- 
pression^  I  am  of  opinion  that  Public  Stock  will  pass  by 
it :  and  there  is  nothing  in  this  Will  to  controul  it. 

It  is  argued  that  Bank  Stock  stands  upon  a  different 
ground,  and  is  nothing  more  than  a  description  of  the ' 
proportion  in  which  the  Proprietor  is  interested,  as  a 
Partner,  in  a  public  Trading  Company.  Before  I  can 
come  to  any  conclusion  upon  this  point,  I  must  have 
the  Case  very  fully  argued,  and  the  several  Statutes 
which  apply  to  the  Bank  of  England  carefully  con- 
sidered. The  Question  is  too  important  to  be  disposed 
of  superficially. 

The  Cause  was  not  mentioned  again. 

(11)  4  Ves.  725. 

(b)  The  Arguments  related  principally  to  the  operation  of  a 
Codicil  upon  the  residuary  Clause  in  the  Will,  as  to  which  we 
did  not  think  it  advisable  to  report  the  Cause. 
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,,  i^^3-  .  REVETT  t;.  HARVEY. 
fioth  November. 

Guardian.  1  HE  Bill  prayed  that  a  Warrant  of  Attorney  which 

Infant'Accomt.  ^he  Plaintiff  had  given  to  the  Defendant  to  confess 

A  Solicitor,  Judgment  for  500  /.  and  a  Memorandum  or  Acknowledge 

who  advanced  ment  signed  by  him^  expressing  that  he  was  indebted 

Inf Mtfor  ^e  *^  *^®  Defendant  in  a  sum  of  1^218  /.  2  5.  2d.  might  be 

subsistence  of  delivered  up  to  be  cancelled,  and  for  an  Injunction  to 

himself  and  hia  restrain  the  Defendant  from  giving  them  in  evidence 

acted  as  bis  con-  ^^  ^^  Action  at  Law  against  the  Plaintiff^  and  from  pro- 

fidential  adviser,  ceeding  in  that  Action, 
is  in  tbe  nature 
of  a  Guardian  to 

him;  and  an  In  the  month  of  July  1817,  the  Plaintiff,  who  was 

Account  settled  ^^^  ^^|y  eighteen  years  of  age,  had  been  for  some 

within  a  month  time  married ;  and  although  he  was  likely  soon  to  come 

after  the  Infant  into  possession  of  considerable  real  Estates,  was  then 

wiSout  tbe'lat-  *"  great  pecuniary  difficulties.    At  this  time  his  Mother 

ter  having  any  happened  accidentally  to  meet  the  Defendant^  with  whom 
assistance,  was 


01 


ssisiance,  was     gj^^  j^^^^j  gQ^g  previous  acquaintance,  and  entered  into 
openeo, notwith-  .         .  ,  ,  .  .  /.t       «     .      /i.  . 

standing  the         conversation  with  him  on  the  state  of  her  Son's  affairs. 

Vouchers  had      The  Defendant  was  an  Attorney,  and  on  that  occasion 
been  delivered  •         1     -m  ••#»•««    «  •>    . 

„p^  .  expressed  to  the  Plaintiff  s  Mother  a  warm  desire  to 

be  of  service  to  the  Plaintiff,  desiring  her  to  bring  him 
to  his  Chambers  in  a  few  days.  Accordingly  the  Plain- 
tiff went  thither  in  a  few  days,  accompanied  by  his 
Mother,  and  carried  with  him  a  Copy  of  the  Will,  under 
which  he  was  entitled  to  the  Property,  which  was 
to  come  into  his  possession  on  the  death  of  a  Lady 
then  of  an  advanced  age. 

The  Plaintiff  being  at  that  time  in  great  want  of 
Money,  it  was  proposed  that  the  Defendant  should 
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make  bim  an  Allowance  of  320  /.  a  year  for  the  main*  182^. 

tenance  of  himself  and  his  Family,  by  quarterly  pay-      ^^        ' 
ments.    The  Defendant^  however,  would  not  make  any        Rkvett 
advances  until  he  had  taken  the  opinion  of  Counsel  as       Harvet. 
to  the  validity  of  any  Security  which  he  might  take  for 
the  repayment.    A  Case  was  accordingly  prepared  by 
the  Defendant  and  laid  before  Counsel,  who  advised 
that,  on  account  of  the  infancy  of  the  PlaintiiT,  no  valid 
Security  could  be  granted. 

When  the  Defendant  received  this  Opinion,  he  refused 
to  advance  so  large  a  sum  as  80  /.  a  quarter ;  but  agreed 
to  advance  150  /.  a  year,  by  monthly  payments  of  10  /. 
and  15  /.  alternately.  After  this  Agreement,  the  De- 
fendant advanced  Money  to  the  Plaintiff,  taking  his 
Promissory  Notes  for  the  amount  of  each  sum  advanced. 
It  ^as  expressed  on  the  face  of  these  Notes  that  the 
Cash  was  advanced  by  the  Defendant  to  pay  for  the 
Plaintiff's  Board  and  Lodging. 

In  the  month  of  June  1818,  the  Defendant  required 
the  Plaintiff  to  give  a  Promissory  Note  for  the  sum  of 
500/.  and  a  Warrant  of  Attorney  to  enter  up  judgment 
against  the  Plaintiff  for  that  sum.  It  was  stated  by  the 
Bill,  that  the  Defendant  had  only  advanced  120  /.  up  to 
that  time,  and  that  he  required  the  Plaintiff  to  give  this 
Promissory  Note  and  Warrant  of  Attorney  for  500  /.  as  a 
Security  for  future  advances,  as  well  as  for  the  advances 
made  up  to  that  time  by  the  Defendant ;  and  there  was 
txpress  evidence  to  that  effect.  But  the  Defendant  by 
his  Answei  stf^ted  that,  at  the  time  when  ih^Pkdntiff 
gave  the  Promissory  Note  and  executed  the  Warrant 
of  Attorney,  he  waa  actually  indebted  to  the  Defendant 
to  that:  amount ;  but  no  account  of  those  advances 
was  delivered  or  stated  at  thut  time. 


Revstt 
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1833.  -   The  Defendant  continued  to  advance  sums  of  Mon^^ 

to  the  Plaintiff  till  the  month  of  February  1820,  when 
the  Plaintiff  attained  the  age  of  twenty-one.  During  the 
)|arvet.  whole  of  this  time  the  Defendant  acted  as  the  Solicitor 
of  the  Plaintiff,  and  as  his  confidential  Friend  and 
Adviser. 

On  the  day  on  which  the  Plaintiff  attained  twenty- 
one,  he  wrote  to  the  Defendant,  expressing  a  wish  to  be 
informed  how  much  he  was  indebted  to  the  Defendant 
for  Money  advanced.  The  Defendant,  however,  did  not 
supply  the  information  requested  by  this  letter.  On 
the  22d  of  April  1820,  (about  two  months  after  the 
Plaintiff  had  come  of  age)  he  called  upon  the  Defendant 
and  signed  an  Acknowledgment  in  the  following  fonn, 
the  sum  being  left  blank  in  the  Memorandum :  ^'  Sir, 
in  adjusting  our  Accounts  which  have  this  day  been 
settled  at  the  sum  of  /.  I  cannot  withhold 

the  expression  of  my  warmest  thanks/'  &c. 

The  Bill  charged,  that,  at  the  time  when  the  Plaintiff 
was  induced  to  sign  this  Acknowledgment,  the  Defend- 
ant promised,  before  the  Sum  was  filled  up,  to  produce 
all  the  Vouchers,  but  that  he  never  did  produce  them, 
and  never  settled  any  Account  with  the  Plaintiff;  and 
that  the  Defendant  himself  afterwards  filled  up  the  Blank 
with  the  Sum  of  1,218  /.  2  5.  2  (2.  which  was  about  800  /. 
more  than  the  amount  actually  due  on  account  of  the 
Defendant's  advances. 


The  Answer  stated  that  the  Acknowledgment 
voluntarily  written  by  the  Plaintiff  and  given  by  him  to 
a  Clerk  to  be  copied,  and  that  this  Copy  was  signed  by 
the  Plaintiff  on  the  22d  of  April  1  SsOj  the  sum  being  left 
blank;  that  on  the  following  morning  the  Plaintiff 
called  upon  the  Defendant,  when  all  the  Vouchers  were 
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iBinately  examinedy  and  the  amount  of  them  ca&t  up  by 
the  Plaintiff,  who  found  the  amount,  including  interest, 
to  be  the  sum  of  1,218  /.  2 1 .  2  d.  and  that  the  Plaintiff, 
when  he  had  thus  ascertained  the  amount,  filled  up  the 
blank  in  ihe  Acknowledgment  with  the  sum  of 
1,218/.  2  4.  ad.  and  that,  thereupon,  all  the  Vouchers 
Memorandums  and  Documents  relating  to  the  Accounts 
were  delivered  up  to  the  Plaintiff,  except  the  Warrant  of 
Attorney  for  500  /•  which  was  cancelled  and  remained 
in  the  Defendant's  possession.  The  Answer  likewise 
stated  that  no  person  was  present  besides  the  Plaintiff 
and  Defendant  when  the  Vouchers  were  examined  and 
delivered  up,  and  the  amount  settled  and  the  Blank  filled 
up,  as  thus  alleged. 


1893. 


Revett' 
HAaviT/ 


The  Answer  admitted  that  no  Account  was  ever  sent 
or  delivered  to  the  Plaintiff,  or  was  ever  stated  between 
the  Plaintiff  and  Defendant,  except  so  far  as  the 
Settlement  on  the  23d  of  April  1820  could  be  taken  as 
such  Account :  That  the  Defendant  was  at  first  un- 
willing to  advance  so  large  a  sum  as  80  /^  a  quarter  to 
the  Plaintiff,  after  he  had  received  the  Opinion  of 
Counsel;  but  that  the  distress  and  entreaties  of  the- 
Plaintiff  overcame  his  unwillingness;  and  that  the 
Defendant  had  kept  no  Account  of  his  Advances  to  the 
Plaintiff,  other  than  such  Memorandums,  Notes  or 
Acknowledgments  as  he  had  delivered  up  to  the  Plain- 
tiff on  the  23d  of  April  1820. 


The  Plaintiff,  soon  after  he  came  of  age,  employed 
another  SoUdtor:  and,  in  June  1820,  the  Defendant 
commenced  an  Action  against  him,  in  the  Court  ot 
Exchequer,  to  recover  the  Sum  of  1,218 1.  2  5.  d  d^ 
upon  which  the  present  Bill  was  filed.  ' 


$o6 

1833. 
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The  Action  at  Law  was  defended,  bnt  a  VerdUst  wni 
recovered  for  the  i,ai8/.  2$.  <id.  After  the  Verdict, 
and  after  the  Defendant's  Answer  bad  been  put  in, 
a  Motion  was  made  before  the  Lard  Chancdhr  to 
restrain  the  Defendant  in  this  Court  from  proceeding  to 
execQtion  on  bis  Verdict  at  Law. 


The  Lord  CkaneeUor  expressed  an  Opinion,  upon  this 
Motion  being  made,  that  the  Court  was  not  precluded 
by  the  Verdict  at  Law  from  granting  an  Injunction  in 
9Qch  a  Case ;  and  his  Lordship  accordingly  granted  the 
Injunction,  upon  the  terms  of  the  Plaintiff  paying  intof 
Court  the  sum  of  405  /.  which  was  the  amount  he  ad-^ 
mitted  to  have  been  advanced  to  him  by  the  Defendant. 

The  Cause  now  came  on  to  be  heard. 

There  was  no  Evidence  on  the  part  of  the  Plaintiff 
as  to  the  Figures  inserted  in  the  Blank  in  the  Memo- 
randum. Several  Witnesses  on  the  part  of  the  Defend- 
ant deposed  that,  on  comparison,  they  believed  those 
Figures  to  be  the  hand^writing  of  the  Plaintiff  and  not 
of  the  Defendant. 

Mr«  Heald  and  Mr.  CoUinam  for  the  Plaintiff. 


Mr.  Horne  and  Mr.  Wakefield  for  the  Defendant, 
insisted  that  the  most  material  point  in  the  Plaintiff's 
Case,  and  that  on  which  the  principal  part  of  the 
Relief  sought  by  the  Bill  was  founded,  was  the  Alle- 
gation that  the  Blank  which. was  left  in  thcr  written' 
Acknowledgment  had  been  filled  up  by  the  Defendant; 
tl^at  that  Allegation  had  not  at  all  been  proved :  that 
therefore,  as  the  milterial  part  of  the  CoBe  had.  thus  fidhtf 
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ta  the  ground^  the  subordinate  Relief  sought  by  the  Bill  ^8^3- 

could  not  be  granted :  and  that  a  material  reason  why 
the  Court  should  npt  now  open  the  Account  was,  that  ^[ 

the  Defendant  had,  as  was  stated  in  his  Answer,  deli*       Haxtkt. 
▼ered  up  or  destroyed  all  the  Vouchers. 

The  Vicb-Chancellob,  [after  stating  the  Facts    . 
of  the  Case]  : — 

It  does  not  appear  to  me  to  be  necessary  to  enter 
into  any  detailed  consideration  of  the  facts  of  this 
Case.  This  Case  must  be  gorerned  by  the  principles 
which  apply  to  a  Guardian  and  his  Ward.  The 
Defendant  thought  fit  to  place  himself  in  a  relation 
with  this  Infant,  which  gave  hiija  great  influence  over 
his  mind;  and  he  cannot  be  permitted  to  conclude 
the  Plaintiff  by  an  acknowledgment  signed  by  him 
within  a  month  after  he  came  of  age,  and  without 
the  intervention  of  any  friend  or  adviser  on  his  part. 


WYNTER  V.  BOLD.  i8a3- 

ft7th  November* 

' ' ' 

By  the  Settlement  made  on  the  Marriage  of  WiUiam       Pf^rium. 

Wynter  with  Elizabeth  Bold,  certain  real  Estates  were  * 

conveved  to  the  use  of  William  Wynter  for  his  life;      Where  a  Pa- 

rent  who  is 
with  Remainder   to  Trustees  to  preserve   contmgent  Tenant  for  life 

Remainders ;  with  Remainder  to  Elizabeth  Bold  for  her  of  a  settled  E»- 

life;   with  Remainder  to  a  Trustee  for   the  term  of  ^J^I^^J^^J^^ 

500  years ;  with  Remainder  to  the  first  and  other  Sons  Trustee  for  a 

of  the  Marriaee  in  Tail  Male;  with  divers  Remainders  ^rm of  500 

^^  years,  upon  Trust 

oven  to  raise  portions 

for  younger  Children,  has  power  to  appoint  the  portions  by  Deed  or 
Will,  they  caanotbe  raised  in  the  Parent's  lifetime ;  and  the  whde  Sam 
eapnot  be  raised  until  they  have  all  attained  si. 


5o8 

' . ' 
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Bold. 
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The  Trusts  of  the  term  of  500  years  were,  that,  in 
case  there  should  be  any  younger  Children  of  the 
Marriage,  then  the  Trustee  of  the  term  should,  by 
Sale  or  Mortgage,  raise  3»ooo/.  and  dispose  of  the 
same  unto  and  amongst  such  younger  Child  or  Children, 
in  such  shares,  and  at  such  times,  and  upon  such 
conditions,  and  in  such  manner,  as  William  fVynter 
and  Elizabeth  Bold,  or  the  Survivor  of  them,  by  any 
Deed,  Will  or  other  Instrument  in  writing,  to  be  by 
them,  him  or  her  executed  as  therein  mentioned,  should 
direct  or  appoint ;  and,  for  want  of  such  direction,  should 
pay  the  3,000  L  to  and  amongst  such  younger  Child  or 
Children,  if  more  than  one.  Share  and  Share  alike ; 
and  if  only  one  such  Child,  then  the  whole  to  such 
only  Child  at  his,  her  or  their  respective  age  or  ages  of 
twenty-one  years,  or  day  or  days  of  Marriage;  but 
in  case  of  the  decease  of  any  of  them  married  and 
leaving  Issue,  the  Share  or  Shares  of  him,  her  or  them 
so  dying  to  go  and  be  paid  to  and  amongst  his,  her 
or  their  Children  respectively,  in  equal  Shares. 


In  April  1805,  William  Wynter  died,  leaving  Eliza- 
beth  his  Widow  and  five  Children  by  her  surviving. 
In  1817,  the  eldest  Son  attained  the  age  of  twenty-one> 
and  soon  afterwards,  in  consideration  of  1,500/.  and  of 
a  Rentcharge  of  400  /.  secured  upon  part  of  the  Estates, 
the  Widow  sold  and  conveyed  her  Life  Interest  to  him, 
aad  he  suffered  Recoveries  of  the  Estates. 


In  June  1822,  the  Widow,  with  the  concurrence  of 
the  eldest  Son,  executed  an  Appointment  of  the  3,000/. 
among  the  younger  Children  equally. 

The  Bill  in  this  Cause  was  filed  by  the  eldest  Son 
against  die  Widow,  the  younger  Children  and  the 


Wyhtek 
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Trustee ;  praying  that,  upon  payment  of  their  Shares  of  1 823. 

the  3^000 /.and  Interest  to  two  of  the  Children  who  had 
attained  the  age  of  twenty^one,  and^  upon  payment  of 
the  Shares  of  the  Infants  in  such  manner  as  the  Court  Bold. 
should  direct,  it  might  be  declared  that  the  Trusts  of 
the  Term  were  satisfied,  and  that  the  Trustee  might  be 
directed  to  surrender  it  to  the  Plaintiff,  or  assign  it  in 
such  manner  as  the  Plaintiff  might  direct. 

It  was  stated  in  the  Bill  that,  in  the  year  1823,  when 
the  Widow  was  desirous  of  executing  the  Power  of  Ap- 
pointment, doubts  were  entertsdned  whether  there  was 
power  to  raise  the  whole  or  any  part  of  4he  Portion  of 
any  Child  during  the  infancy  of  the  Child,  and  whether 
the  Portions  carried  Interest  during  the  infancy  of  the 
Child,  or  during  the  life  of  the  Widow ;  and  that,  in 
order  to  obviate  these  doubts,  the  Plaintiff  had  con- 
curred in  the  appointment. 

The  Cause  now  came  on  to  be  heard ;  and  the  Question 
was,  whether  the  whole  3,000/.  or  any  part  of  it,  could 
now  be  raised. 

Mr.  Bell  and  Mr.  Tempest^  for  the  Plaintiffs : — 

The  first  Question  is,  whether  the  Portions  can  be 
raised  out  of  a  reversionary  Term;  and  the  next 
Question  is,  whether  the  whole  3,000  /.  can  be  raised  in 
one  sum. 

AH  the  Authorities  which  regulate  Cases  of  this  de- 
scription were  examined  by  the  Lard  Chancellor  in 
Codringtan  v.  fb2ey(a).  It  is  there  stated,  that  if  the 
Portion  depends  upon  any  contingency  the  Court  can- 

(fl)  6  V«.  364, 
Vol.  I.  L  L 
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18S3.         not  direct  it  to  be  raised  in  a  case  of  this  kind.    But 

^  in  this  Case  there  is  no  contingency,  though  there  is 

WTVTEK       ^  Power  of  Appointment  and  that  Power  has  been 

Bold.         exercised.    If  the  whole  Sum  be  raised  at  once,  the 

Court  can  take  care  to  secure  the  Shares  of  the  Infimts 

as  effectually  as  they  are  now  secured  by  the  Term. 

Mr.  Witham,  for  the  Children,  and  Mr.  iCn^A^,  for 
the  Trustee,  made  no  opposition,  but  left  the  Question 
to  the  Court. 

Tlie  Vice-chancellor  : — 

Whether  a  Portion  is  or  is  not  to  be  raised  out  of  a 
reversionary  Term,  is  a  Question  of  intention ;  and.  in- 
asmuch as  the  Mother  has '  power  to  appoint  this  Sum 
to  the  younger  Children  by  her  Will,  it  is  plain  that 
it  was  not  the  intention  that  it  should  he  raised  during 
her  life. 

The  other  point  is  equally  against  the  Plaintiff. 
There  is  nothing  in  the  expression  of  this  Settlement 
which  would  justify  the  raising  of  the  3,000/.  as  an 
entire  Sum,  or  would  deprive  the  infant  Children  of  the 
security  of  this  Term  until  their  Portions  are  paid. 
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1843. 
ROWLEY  «.  ECCLES.  ^SSc"^ 

10  this  Bill  the  Defendant  ha4  demurred,  on  the        Practice. 
ground  that  the  Plaintiff  had  not  stated  his  place  of      ,J' — ' 
abode.     The    Demurrer   was    overruled   upon   argu-  morrerover- 
mentr  Tlie  Defendant  then  pleaded  that  the  Defendant  niled»  the  De- 
did  not  reside  at  the  place  stated  in  the  Bill.  ^^Tto^e^Bill 

withoatQie 
Mr.  Wakefield,  for  the  Phiintiff,  now  moved  to  take  ^J^®^^* 
the  Plea  off  the  File.  He  said,  that  the  Demurrer  was 
in  the  nature  of  a  Demurrer  in  abatement,  not  of  a 
Demurrer  in  bar;  that  the  Plea  was  a  Plea  in  abate- 
ment ;  and  that  two  Dilatories  could  not  be  filed  without 
the  leave  of  the  Court  East  India  Company  v.  Cang^ 
bell  (11);  Finch  v.  Finch  (6);  Bancroft  v.  Wardour  (c); 
Fredand  v.  Johmon(d) ;  Baker  v.  Mtllkh (e). 

Mr.  Cooper,  for  the  Defendant : — 

I  can  find  only  one  Authority  upon  the  subject,  and 
that  is  the  following  passage  in  Lord  Bedeidal^B  Treatise 
on  Pleading:  *'  And  if  a  Demurrer  should  be  over- 
ruled on  argument,  because  the  facts  do  not  Sufficiently 
appear  on  the  (ace  of  the  Bill,  defence  may  be  made 
by  Plea,  stating  the  facts  necessary  to  bring  the  Case 
truly  before  the  Court ;  though  it  has  been  said,  that 
the  Court  would  not  permit  two  Dilatories  (/)."  This 
Dictum  of  Lord  Redadak  is  a  very  strong  authority ; 
for  it  appears  that  the  objection  now  made  on  behalf 
of  the  Plaintiff  was  under  his  Lordship's  consideration, 
but  that  he  did  not  think  it  of  any  weight. 

(a)  1  Ves.  h6.        (6)  3  Vet.  491  •        (c)  «  Bro.  C.  C.  66. 
(d)  fl  Anttr.  407.      (e)  11  Ves.  68.       (/)  See  p.  176. 
L  I.  S 
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Mr.  Wakefield,  in  reply : — 
The  passage  cited  from  Lord  Redesdale^s  Treatise  does 
not  allude  to  a  Demurrer  in  abatement.    Neither  Courts 
of  Law  nor  of  Equity  allow  of  two  Dilatories.    At  Law 
a  Party  cannot  plead  twice  in  abatement. 

The  Vicb-Chancellor  : — 
It  is  stated  that  this  Motion  is  opposed  by  the  direct 
authority  of  Lord  Redesdak,  in  his  valuable  Treatise 
on  Equity  Pleading. 

The  Case  of  Hudson  y.  Hudson,  mentioned  by  Lord 
Redesdale,  appears,  upon  reference  to  the  Register's 
fiooki  to  be  an  Authority  directly  in  point  in  support 
of  the  present  application  (g).  The  dicta  in  the. other 
Cases  which  hav^  been  cited  all  tend  to  the  same 
conclusion.    The  meaning  of  the  expression  that  two 

f  (g)  "  Friday,  29tb  March. 

<<  Upon  consideratioD  this  day  had  by  the  Right  honour- 
able the  Master  of  the  RoUs^  of  the  humble  Petition  of  the 
PlaintifTs,  setting  forth  that  they,  in  Trinity  Term  17339  filed 
their  Bill  against  the  Defendants,  to  which  they  put  in  three 
separate  Demurrers,  which  came  on  to  be  argued  tbe  16th 
of  this  instant  March,  and  were  then  overmled :  That  on  the 
27th  of  liiis  instant  March,  the  Defendants  obtained  an  Order 
that  the  Defendants  Benjamin  Hudson  and  his  Wife,  and 
Catherine  Hudson^  should  be  at  liberty  to  take  out  a  Commission 
to  take  their  Plea  and  Answer  in  the  Country,  and  that  they 
should  have  till  the  first  day  of  the  next  Term  to  return  the 
same,  and  that  the  Defendant  Joseph  Hudson  should  have  till 
the  first  Seal  to  put  in  his  Plea  or  Answer  to  the  Plaintifis  Bill : 
That  the  Plaintifis  apprehend  that  it  is  the  practice  of  the 
Court,  where  a  Defendant  puis  in  a  Demurrer  to  a  BiU  which 
is  overruled,  he  shall  not  be  at  liberty  afterwards  to  put  in  a 
Plea  thereto.  And  forasmuch  as  the  said  Defendants  have 
already  demurred  to  the  said  Bill,  which  Is  overruled,  it  is 
Ordered,  that  so  much  of  the  suid  Order  of  the  37th  of  this 
instant  March,  as  gives  the  Defendants  liberty  to  put  in  a  Plea 
to  the  said  Plaintifis  Bill,  be  discharged ;  Notice  whereof  is 
forthwith  to  he  given  to  the  other  side/' 

Reg./ib.  A.  1733,  fol.  «4«- 
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Dilatories  will  not.  be  permitted  in  Eqaity,  is  that  the 
Defendant  is  only  once  permitted  to  delay  his  Answer 
by  Plea  or  Demurrer,  without  leave- of  the  Court. 
After  Plea  overruled,  he  cannot  file,  another  Plea  or 
Demurrer,  without  a  Special  Order.  So,  after  Demurrer 
overruled,  he  cannot,  without  Special  Order,  file  another 
Demurrer  or  Plea. 

Plea  ordered  to  be  taken  off  the  File. 


ROBERTS  V.  SMITH.  1843. 

i3tb  December. 

1  HE  Question  in  this. Cause  was,  whether  the  Testa-        Widow. 

tor*s  Widow  was  entitled  both  to  her  Dower  and  the        Election. 

Provision  made  for  her  by  the  Will,  or  was  bound  to      «,  7~  1 

elect  between  them.  vised  Gavelkind 

Lands  to  bis 

William  BaberU,  after  giving  to  his  Wife,  Mary  othe*r^ersoI!i8 
Roherts^  formerly  Mary  Harradine,  a  Freehold  Messu-  in  Trust,  as  to 
age  or  Tenement  and  Premises  in  fee  simple,  and  all  hSf  W ife  duriue 
such  ready  Money  as  he  should  have  by  him  at  the  ber  Widowhood, 
time  of  his  death,  and  all  and  singular  his  Household  *"d  as  to  tbe 
Goods,  Plate,  Linen  and  China,  Furniture  and  Utensils  jjjg  children! 
whatsoever  in  and  belonging  to  his  Dwelling-house,  Held,  that  tbe 
for  her  own  use  and  benefit ;  and  after  giving  to  his  j^t^^e^^her^^^ 
Son  William  Roberts,  his  Heir  at  Law,  the  sum  of  Dower  and  tbe 
1  s.  gave  and  devised  to  Joseph  Smith,  of  the  Parish  ^J^""^^?^  ""^^"^ 
of  St.  Nicholas  Deptford,  Baker,  and  Joseph  Smith,  then 
of  the  same  Parish,  Victualler,  but  since  deceased,  and  to 
the  said  Mary  Roberts,  certain  Freehold  and  Leasehold 
Messuages,  and  all  other  his  Estates  whatsoever  and 
wheresoever,  and  all  other  his  Property  of  what  nature  or 
L  L  3 


5?4 


^1»S3- 


Slf|T0. 


CASES   IN   CHANCBRY. 

kioid  soever,  upon  Tnmt  to  pay  and  apply  one  half  partof 
the  Money  arising  therefrom  to  the  said  Mary  Soberts^ 
during  her  natural  life  and  so  long  as  she  should 
remain  unmarried,  for  the  Support  and  Maintenance  of 
herself  and  the  Education  of  Elizabeth  Ann  Harradme^ 
J.Qkph  Hdrradine,  Maty  HarradUie,  Maria  Harradine, 
and  Robert  Harradine,  the  Children  of  her  former  Hus- 
band Josqph  Harradine,  until  they  should  respectiyely 
attain  their  ages  of  twenty-one  years ;  and  then  upon 
Trust  to  pay  and  apply  tlie  same,  and  also  the  other 
half  part  of  the  Monies  to  arise  as  aforesaid  from  the 
time  of  the  said  Testator's  death,  in  and  upon  the 
Maintenance  and  Education  of  all  such  Children  as  he 
should  happen  to  leave  at  the  time  of  his  death  under 
the  age  of  twenty-one  years,  until  they  should  re- 
spectively attain  their  respective  ages  of  twenty-one 
years ;  and,  immediately  on  attaining  that  age,  such 
Child  to  take  an  equal  share  of  his  said  Freeh<dd 
Property,  for  the  term  of  his  natural  life ;  and,  in 
case  of  death,  he  directed  that  the  part  or  share 
of  him,  her  or  them  so  dying  should  go  in  like 
manner  unto  and  amongst,  and  be  in  Trust  for  the 
surviving  Child  and  Childreo,  and  to  be  equally  divided 
between  them,  share  and  share  alike,  unljl  the  longest 
liver  should  take  the  whole ;  namely,  unto  his  Sqob 
Henry  Roberts,  George  JtobertSy  Jainm  Roberts,  Richard 
Roberts,  and  Thomas  Roberts,  and  to  his  Daughters, 
Mary  the  Wife  of  James  Harris,  and  Sarah  the  Wife  of 
Thomas  Marshall,  to  hold  as  Joint  Tenants,  and  not  as 
Tenants  in  Common ;  and,  from  and  after  the  decease 
pf  all  the  Testator's  said  Children,  then  to  his  own 
right  Heirs  for  ever. 


The  Bill  was  aied  by  Charles  Christopher  Roberts,  one 
of  the  Testator's  Sons,  against  the  surviving  Executor, 
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the  Widow,  the  other  Children  of  the  Testator,  and  the 
Children  of  the  Widow  by  her  first  Husband ;  and  it 
prayed  that  the  Will  might  be  established  and  the 
Trusts  of  it  performed ;  that  an  Account  might  be  taken 
of  the  Rents  of  the  devisied  Estates,  and  that  one  eighth 
pi&rt  of  a  Moiety  of  tiiose  Rents  might  be  paid  to  the 
Plaintiff. 


5^S 
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The  Testator's  freehold  Estates  were  of  Gavelkind 
Tenure. 

Mr.  Roupell,  for  the  Plaintiff:— 
The  Testator,  after  giving  his  Wife  an  Estate  in  fee 
in  part  of  his  Property,  devises  all  the  remainder  of  his 
Estates  to  her  and  two  other  persons,  as  Trustees.  Now 
that  Devise  is,  of  itself,  sufficient  to  manifest  an  inten- 
tion that  the  Widow  should  not  take  for  her  own  benefit 
what  had  been  devised  to  her  in  Trust  for  others.  Can 
it  be  supposed  that  the  Testator  would  have  given  her 
the  absolute  Interest  in  one  Estate,  if  he  had  thought 
that  she  was  to  take  her  Dower  also  ?  She  takes  under 
the  Will  more,  than  the  Custom  would  give  her ;  for  she 
not  only  takes  the  absolute  Interest  in  one  Estate,  but 
also  an  Interest  for  her  Widowhood  in  one  moiety  of 
the  remainder  of  the  Property  ^  and  yet  she  claims  not 
only  the  whole  of  this  Moiety,  but  also  a  Moiety  of  the 
other  Moiety.  The  disposition  made  by  the  Testator  of 
his  Property  cannot  take  effect,  if  this  Claim  is  to  pre- 
vail ;  and  therefore  the  Widow  must  be  put  to  her  elec- 
tion. Birmingham  v.  Kirv)an{a);  Viliareal  v.  Lord 
Galway  (6). 


Mr.  Bell  and  Mr.  Barber  for  the  Defendants  in  the 
same  Interest  as  the  Pkuntiff  :— 


(«)  3  Scho.  &  lAL  444. 


(b)  Amb.  689. 
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Your  Honoris  Argument  in  L(}rd  Darcheiter  y.  I%e 
Earl  of  Effingham  (c),  puts  the  doctrine  upon  this  subject 
upon  its  proper  footing.  In  this  Case  neither  the  De- 
vise in  fee  to  the  Wife,  nor  the  Devise  to  her  and  the 
Trustees  in  Trust  to  sell,  will  exclude  her  right  to  Dower. 
The  Testator  evidently  intended  an  equal  division  of 
the  Trust  Estates  between  the  Widow  and  the  Children. 
But  that  intention  would  be.defeated  if  she  were  to  take 
a  moiety  for  her  Dower ;  for  then  she  would  take  one 
moiety  paramount  the  Will,  and  half  of  the  other 
Moiety  under  the  Will;  so  that  she  would  take  three 
fourths,  and  the  Children  one  fourth  only.  This  Case 
comes  precisely  within  the  principle  of  Chalmen  v. 
^StarU(d). 


Mr.  Heald  for  the  Widow  : — 

In  Chalmers  v.  Staril,  the  Will  directed  an  equal 
division  of  the  Property  amongst  three  persons ;  there- 
fore the  Testator  gave  to  his  Widow  what  she  would 
have  taken  as  her  Dower.  The  division  in  that  Case 
seems  to  me  to  have  excluded  the  right  of  Dower.  If  a 
Devise  to  Trustees  to  pay  Debts  will  not  exclude  the 
Wife's  right  to  Dower,  how  can  it  be  contended  that 
a  Devise  to  her  and  two  other  persons  will  have  that 
effect  ?  The  Devise  to  the  Wife  and  the  other  Trustees 
is  only  a  Devise  of  all  the  Testator's  Right  and  Interest, 
subject  to  the  Wife's  Right  of  Dower,  and  therefore, 
does  not  oust  her  of  that  Right. 

The  Vice-Chancellor  : — 
The  principle  referred  to  in  Chalmen  v.  Staril,  de- 
cides this  Case.  The  plain  intention  of  the  Testator  was, 
that  the  Wife  should  have  half  the  Income  of  his  Pro- 


(c)  Coop.  319. 


(rf)  3  V.  &  B.  338. 
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perty  for  the  Maintenance  of  herself  and  her  Children  18^3. 

by  her  former  Husband,  and  that  the  other  half  of  the  ^       ^        ' 

Income  should  be  applied  to  the  Maintenance  and  Roberts 

Education  of  the  Testator's  own  Children.    That  in-  SiirTH* 
tended  equality  would  be  disappointed  if  the  Wife 
were,  in  the  first  place,  to  take  her  Dower. 


GRASSICK  V.  DRUMMOND. 


1823. 
isth  December. 

Charles  Christopher  m^intosh,  by  his       ^ra.- 

Will,  dated  Canton,  20th  November  1803,  after  recit-     Construction. 

ing  that  he  considered  that  he  had  Property  to  the      Testator  di- 

amount  of  30,000  /.  which  was  positively  disposable  by  rected  the  In- 

him,  and  that  it  was  his  intention  to  state  his  desire  as  ^"J?^  ®^  V"? 

,     ^ ^.  .       •    X  T^.  ofMoneytobe 

to  the  final  distnbution  of  it,  appomted  James  Drum"  paid  to  his  Sis- 

fnond,  Thomas  Wilkinson  and  Charles  Forbes,  Executors  |?"  during  their 
of  his  WiD,  and  then  proceeded  to  dispose  of  his  Pro-  proTOrtions"  and^ 
perty  as  follows : —  at  Uidr  deaths 

gave  to  their 
**  I  give  to  the  said  James  Dmmmond,  Thomas  WiU  Children  the 
Imson  and  Charles  Forbes,  or  either  of  them,  their  Exe-  Mothers  derived 
cutors  or  Assigns^  all  my  Personal  Property^  for  I  boast  from  his  Estate, 
no  Inheritance,  in  Trust  only  for  the  subjoined  pur-  y^siBterash  ^d 
poses.    I  primarily  will  that  these  my  named  Executors  be  the  Residaary 
cause  to  be  invested  in  the  Public  Funds  the  sum  of  Legatees,  in  Uie  . 
9,000  /.  Sterling,  the  Interest  whereof  I  wish  in  equal  ^^J^  noticed, 
portions  to  be  annually  paid  to  my  .dear  Mother  Pene-  Held,  that  the 
lope,  and  my  Sisters,  Helen  and  Margaret,  all  of  Aber-  ^^^^^^  ^" 
deenshire\  and  of  this  Principal  Sum  it  is  my  desire  that  Residue  abso- 

my  Mother  have  1,000  /.  to  testify  at  her  death  her  ^J^^^^?,^*' 

•'-,.,  •         jj     .  I  ■«  their  Children 

sense  of  any  kindness  expenenced  during  my  long  and  took  no  Interest 

unavoidable  absence  from  her  in  lif<si,  and  that  my  Sisters  in  it 
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fhen  succeed  to  the  annual  Rent  of  the  oiber  2,000  /. ; 
and,  at  their  respective  deaths,  I  vill  their  Children,  in 
equal  Shares,  the  Inheritance  their  Mothers  denied 
firom  my  Estate.  Understanding  lately  that  my  paternal 
Uncles,  James  and  George,  left  several  Children  in  indi- 
gent circumstances,  I  i^nsh  2,000 1.  sunk  on  Anniiity 
for  their  common  benefit."  The  Testator  then  gave 
several  pecuniary  Legacies,  and  afterwards  expressed 
himself  as  follows : — *'  I  desire,  in  the  proportions 
already  noticed,  that  my  Mother  and  Sisters  be  the 
Residuary  Legatees.'^ 

The  Testator  afterwards  made  a  Codicil  in  the  foHow- 
ing  wcwds:— 

^^DiramioOf  Ceylon  Istand,  25th  July  1805. — ^Imagin^ 
ing,  on  reasonable  data,  my  Estate  will,  by  January  en- 
suing, at  least  realize  50,000  2. 1  desire  that  the  Legacy 
to  my  paternal  Cousins  may  be  doubled,  and  that  my 
Mother  and  Sisters,  as  before  stated,  continue  Residuary 
legatees/^ 

The  Testator's  Sister,  Helen,  married  Peter  Grosndb; 
his  other  Sister,  Margaret,  was  the  Widow  of  George 
Anderson.  Their  Mother  survived  the  Testator,  but 
died  before  the  commencement  of  the  Suit. 

The  Bill  was  filed  by  the  Children  of  ihe  Sisters, 
bom  in  the  Testator's  lifetime,  against  their  Parents, 
the  Executors  of  the  Testator  and  of  his  Mother,  and 
certain  other  Persons.  It  stated  that  the  Plaintifis 
had  been  advised  that  they  were  interested  in  the  whole 
or  some  part  of  the  Testator's  residuary  Estate ;  and  it 
prayed  that  their  Rights  and  Interests  in  the  residue 
might  be  declared  and  their  Shares  invested  and  se- 
cured for  their  benefit. 
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The  Sisters,  by  their>AA8wer8>  saboillled  that,  ^under  i^. 

the  Will  and  Codicils,  they  and  their  Mother  took  ab- 
solute Interests  in  the  residue,  as  Tenants  in  Common, 


GmiMsieK 


V. 


and  that  the  Plaintiffs  had  no  Interest  therein.  T^xuiaumn. 

Mr.  Home,  and  Mr«  JR.  Roupett,  for  the  Plainti£fs : — 

The  opinion  of  the  Court  is  not  adced  as  to  the  Inte- 
rests the  Legatees  take  in  the  9,000  /.  except  so  far  as 
the  disposition  of  that  Sum  is  connected  with  the  dis- 
position of  the  Residue.  The  question  to  be  decided  is, 
what  Interest  the  Parties  take  in  the  Residue.  The 
Plaintiffs  contend  that,  as  the  Testator's  Sisters  take 
life-InterestB  only  in  the  9,000  /.  and  after  their  deaths 
the  whole  of  that  Sum  (with  the  exception  of  the 
I9000  /.  which  the  Mother  was  enabled  to  dispose  of) 
goes  to  the  Plaintiffs ;  so  the  Sisters  take  Life-Interests 
only  in  the  Residue^  and  after  their  deaths  it  also  is 
divisible  amongst  the  Plaintiffs.  The  Testator,  after 
disposing  of  the  9,000  /•  says : — **  I  desire,  in  the  pro- 
portions already  noticed,  that  my  Mo&er  and  Sisters  be 
the  Residuary  Legatees.''  These  words  are  to  be  con- 
sidered not  only  as  prescribing  tiie  Shares  in  which  Ae 
Mother  and  Sisters  were  to  take  the  Residue,  but  also 
as  designating  the  proportion  of  Interest  which  each  of 
them  was  to  take  in  her  Share.  The  Testator,  in  a 
*  former  part  of  his  Will,  directs  that  the  Children  should 
take  the  Principal  of  what  their  Mothers  took  a  Life- 
Interest  in  under  his  Will,  and  therefore  it  was  unne- 
cessary for  him  to  mention  the  Children  again  in  the 
Residuary  Clause. 

Mr.  Bell,  Mr.  Sugden,  Mr.  Lo/oai,  Mr.  Pepys,  Mr. 
PemberiM  and  Mr.  Temanij  appeared  for  the  different 
Defendants. 
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The  Vice-Chancellob: — 

I  cannot  add  to  this  Will  upon  conjecture.  The 
Mother  and  Sisters  are  to  be  his  Residuary  Legatees  in 
the  proportions  already  noticed  ;  that  is,  in  equal  pro- 
portions. If  he  meant  that  his  Mother's  Share  of  the 
Residue  should  survive  to  the  Sisters  and  their  Child- 
ren, he  has  unfortunately  omitted  to  express  that  inten- 
tion. 


1823. 
17th  December. 

Corporation. 

If  a  regular 
Corporate  Reso- 
lution has  been 
passed  for  grant- 
ing an  Interest 
in  the  Corporate 
Property,  and, 
upon  the  faith  of 
it,  expenditure 
luts  been  in- 
curred, the  Court 
will  compel  the 
Corporation  to 
make  a  legal 
Grant  in  pur- 
suance of  the 
Resolution,  al- 
though it  is  not 
under  the  Cor- 
porate Seal. 

Sembk. 


MARSHALL  v.  THE  CORPORATION  OF 
QUEENBOROUGH. 

1  HE  Case  made  by  the  Bill  was,  that,  in  1810,  the 
Plaintiff  having  taken  a  Lease  from  the  Defendants  of 
a  piece  of.  Land  adjoining  to  the  Channel  of  a  Creek, 
part  of  the  Waste  Land  of  the  Borough  of  Queen-, 
borough,  on  which  he  had  built  four  Houses,  and 
finding  that  the  Water  of  the  Creek  was  undermining 
the.  Foundations,  applied  to  the  Defendaiits,  at  one  of 
their  Courts,  for  permission  to  fill  up  part  of  the  Creek. 
adjoining  his  Houses,  and  to  make  a  Wharf  and  certain 
other  Buildings  thereon :  That  the  Members  of  the 
Corporation  then  present  told  the  Plaintiff  that  they 
would  come  and  look  at  the  piece  of  Ground  which 
he  had  applied  for ;  and  that,  shortly  afterwards,  the. 
then  Mayor,  and  two  of  the  Jurats,  came  to  view  it ; 
when  the  Plaintiff  measured  out  the  part  which  be 
wanted,  and  pointed  out  to  them  the  injury  which  his 
Houses  had  suffered  firom  the  Tide:  That  they  were 
satisfied  with  the  necessity  of  complying  with  his 
request,  and  verbsdly  granted  him  the  piece,  of 
Ground  :   That  the  Plaintiff  immediately  took  posses- 
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sion  of  it,  and  afterwards  made  a  Wharf  and  certain  1893. 

other  Buildings  thereon,  at  his  o.wn  Expense:  That  he     ' 
continued  in  quiet  possession  of  this  piece  of  Ground     Mabskall 
without  paying  any  Rent,  or  making  any  Acknow-    Corporation  of 
lodgment  to  the  Defendants,  or  having  any  Demand      3^**^' 
made  ^pon  him  in  respect  thereof,  until  Easter  Term 
1819,   when  the  Defendants   brought  an  Action   of 
Ejectment  against  him,  and,  at  the  Trial  of  the  Action, 
obtained  a  Verdict. 

The  Prayer  of  the  Bill  was,  that  the  Plaintiff  might 
be  declared  to  be  entitled  to  the  benefit  of  the  license,' 
which  he  alleged  had  been  granted  to  him«  for  the 
remainder  of  the  Term  for  which  he  held  the  Houses ; 
that  the  Defendants  might  be  decreed  to  grant  him 
a  Lease  of  the  piece  of  Ground  for  the  remainder 
of  that  Term  ;  and  that  they  might  be  restnuned,  by 
Injunction,  from  entering  up  Judgment,  or  taking  out 
Execution  in  the  Action  of  Ejectment. 

The  Answer,  and  the  Evidence  in  support  of  it, 
admitted  that  the  application  had  been  made  as  stated 
by  the  Bill ;  but  said  that  it  was  rejected^  because  the 
project  would  have  injured  the  Navigation  of  the 
Creek. 

Mr.  Sugden  and  Mr.  Warwick  for  the  Plaintiff: — 
If  we  can  satisfy  the  Court  that  the  Case  made  by 
the  Bill  and  the  Evidence  in  support  of  it  is  true,  the 
only  point  in  the  Cause  is,  whether  the  Corporation  is 
not  bound  to  grant  the  Plaintiff  a  Lease  according  to 
the  Prayer  of  the  Bill.  Here  the  Corporation,  acting 
by  a  Majority  of  its  Members,  at  a  regular  Meeting, 
gives  a  License  to  the  Plaintiff  to  do  an  act  by  which 
he  incurs  Expense.    The  Alterations  which  the  Plain 
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iBo^.         tiff'WU  inakitig  must  have  been  seen  by  the  Members 

'""^^ '     of  1  Am  Body  ef^iy  day;  and  yet  4hey  allowed  the  Plain- 

MA«a0A<A.  fiff 40  <  go  on  expending  hie  Moneys  withont  attempting 
Cerporatkmiof  to-atop'him.  They  acquiesce  for  ten  years  m  Ae 
Q^uv*  Improvements,  and  then  brittg  an  Action  of  Ejeel* 
ment^  At  Iaw^  we  admitf,  a  CoifMrnition  can  be  bound 
only  by  an-  Instrument  under  its  Seal  \  but,  in  Equity, 
it  may  be  bound  by  «  Memorandum  entered  in  the 
Corporate  Books.  Maxwell  ▼•  Dulwi^  Colkgt  {d). 
In  Mocker  ▼•  The  Foundling  Hospital  (£),  the  Lord 
ChomeUor^^^eaoA  to  thidt  that  a  Corpotation  ^ay  be 
bound  by  aoquiesoence.  It  seemft  diiBcult  ^  coir|ectufe> 
upon  any«  sound  reasonings  why  a  Corpdrtilion  shoiild 
not  be  bound  in  the  same  manner  aB  an  Inditidual. 
There  is  the  same  injustice  in  a  Corporation  encou* 
raging  a  Man  to  build  on  its  Estete,  and  then  refusing 
to  fulfil  the  Promise  on  winch  the  Party  relied  when 
he  erected  the  ^Building.  This  Corporation  bas  the 
same  power  of  disposing  of  its  Property  as  any  Indi- 
vidual.   It  may  either  sell  or  lease  all  its  Pos8essi(ms. 

As  Ibe  Houses,  at  the  ez[Hr8tion  of  the  Lease,  would 
belong  to  the  Corporation,  it  was  for  the  interest  of 
both  Parties  that  diey  should  be  protected  from  the 
water;  so  that  we  see  a  consistent  Motive  in  tiie 
Corporation  for  granting  this  License.  Five  Witnesses  . 
swear  that  no  Injury  has  been  done  to  the  Creek; 
and  the  Defendant's  Witnesses  swear' so  too. 

It  has  been  decided,  at  Law,  that  a  Parol  License, 
which  has  been  acted  upon,  is  not  countermandable, 
unless  the  person  who  granted  it  pay  all  the  expenses 
incurred  by  the  other  party  in  consequence  of  it.     197^ 

(tf)  1  Treat.  Eq.  3d  ed.  305,  u.  (o).        {b,  1  Y.  &  B.  1B8. 


ier  V.  Brvekwejt.  (p).    We  8ubpul^>  ther^or^^  that  if  ouv  i8i3« 

Case  is  made  out  by  Evideiip^this  lic/^fffp,  followed  ' 

by  the  Expense  which  the  Plainj^ff  has  inQuwd,  will  Wa««I4M 

authorize  the  Court  to  grant  us  the  Reljief  prayed  by  Co^m^i^J^ 
the  Bill.  QVW^ 


•"^^WMl^ff^ 


Mr.  Treslove   and   Mr.  Pembertan  for  the   De- 
fendants : — 

A  Contract,  in  order  to  be  binding"  on  a  Cor- 
poration, must  be  under  the  Cooipdon  Seal.  Tay/br  ▼. 
Dulwich  Hoipiial  (d).  And  the  same  Rule  is  laid  down 
by  Lord  Hardwieke,  C.  in  Winne  ▼.,  Bampton  (e).  Here 
there  is  no  Contract  under  Seal.  The  circumstances  of 
Maxwell  v.  Dulwich  College,  are  not  stated.  All  that 
that  Case  means  is,  thi^t  this  Court  will  supply  the 
want  of  the  Seal  if  there  is  a  corporate  act  which 
warrants  the  Seal  being  affixed.  Here  there  is  no  co^< 
porate  act  at  all.  There  may  be  the  great^t  coUusion, 
if  the  Court  should  be  of  opinion  that  a  Corporation 
can  be  bound  by  loose  conversation* 

Mr.  Siigden,  in  reply,  said  that,  in  Tayhr  ▼.  Dulwich 
Hospital,  the  Parties  had  been  guilty  of  a  breach  of 
Trust,  and  that  it  was  so  stated  by  the  Lord  Chancellor 
in  the  outset  of  his  Judgment;  and  he  contended  that, 
at  aU  events,  the  Defendants  were  bound  to  stop  the 
Plaintiff's  expenditure. 

The  Case  made  by  the  Bill  was  not  proved,  and  the 
Bill  was  dismissed.  But  the  Vice-chancellor  (in  the 
course  of  his  Judgment),  stated  that,  if  a  regular  Cor- 
porate Resolution  passed  for  granting  an  interest  in  a 


(c)  8  East,  308.  00  1  p.  W.  655. 

(f)  3  Atk.  473. 
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part'  of  the  Corporate  Property,  and,  upon  the  faith  of 
that  Resolution,  Expenditure  was  incurred,  he  was  in- 
clined to  think  that  both  principle  and  authority  would 
be  found  for  compelling  the  Corporation  to  make  a  legal 
grant  in  pursuance  of  that  Resolution. 


1833. 


Award. 

Where  an 
Agreement  of 
RdTerence  pro- 
vides that  the 
Award  shall  be 
made  by  four 
persons,  or  any 
three  of  them, 
and  the  Award 
purports  to  be 
the  Award  of 
the  four,  but  is 
esiecutedby 
three  of  them 
only,  it  is  void. 


THOMAS  V.  HARROP  (a). 

It  was  provided,  in  an  Agreement  of  Reference,  that 
the  Award  should  be  made  by  four  persons,  or  any  three 
of  them.  An  Award  was  prepared,  purporting  to  be  the 
Award  of  the  four  Referees,  but  it  was  executed  by  three 
of  them  only. 

The  Vice'Chaveellor  held  that  it  was  no  good  Award : 
that  it  was  not  the  Award  of  the  four  Referees,  because 
it  was  signed  by  three  of  them  only ;  and  that  it  was 
not  a  good  Award  of  those  three,  because  it  professed 
to  be  the  Award  of  all  the  four  Referees. 

(a)  £x  Relations. 
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WILUS  «.  BLACK.  i»tJ»  December, 

and  . 
3d  Ftbniary 
By  the  Settlement  on  the  Marriage  of  Riehard  Fortnby  ^^H-    ^ 

ynth  Margaret  Black,  one  of  the  Daughters  of  Patrick  -.    . 

Black,  after  reciting  that,   upon  the  Treaty  for  the     Qmstruction. 

Marriage,  Patrick  Black  had  agreed  to   give,  as  a  

Marriage  Portion  for  his  Daughter^  the  Sum  of  1,400/.  Daughter's  Mar- 
payable  as  therein  mentioned,  and  to  make  a  further  riage,  settled  a 
provision*  for  his  Daughter,  equal  to  his  younger  Child  *'*?        a^^ 
ar  Children,   as    after-mentioned,  and  that  Margaret  Husband,  and 
Black  was  possessed  of  1,400/.  Three  per  Cent  Con-  their  Issue;  and, 
solidated  Bank  Annuities,  which  she  had  transferred  to  ^^^^  i^e  had 
William  Black  and  Richard  Willis  i  and  that,  upon  the  agreed  to  make 
Treaty  for  the  Marriage,  it  was  also  agreed  that  the  gJn'S'his™'''" 
1,400/.  and  such  ftiture  provision  to  be  made  as  afore-  Daughter,  equal 

said,  and  also  the  1,400/.  Stock,  should  be  settled  to  his  other 

.     rr.  -w  t     .  .11        younger  Chil- 

Tipon  the  Trusts  after  expressed ;  it  was  witnessed  that,  ^^^^^^  ^ove- 

in  consideration  of  the  Marriage  and  of  the  provision  nanted  to  settle, 

made  by  Richard  Formby  for  Margaret  Black,  it  was  oUierwise*  on  the 

thereby  agreed  and  declared  that,  after  the  solemniza-  Husband  and 

tion  of  the  Marriage,  William  Black  and  Ricluird  Willis  J^ife,  and  their 
°  y  Issue,  as  great 

should    stand  possessed  of,  the  1,400/.  Stock,  ana  a  Share  of  his 

also  of  the  1,400/.  to  be  paid  by  Patrick  Black,  and  Property  as  he 

the  Bonds  and  Securities  to  be  given  for  the  same  in  ^^{J  ^^  J^her- 

maimer  after  mentioned,  and  also  of  the  further  pro-  wise  provide  for 

vision  therein  covenanted  to  be  made  by  Patrick  Black  *"y  of  his  other 

"  younger  t^nil- 

for  Margaret  Black ;  and  it  was  thereby  agreed  that  dren,  to  take 
'.  :  .  ,  effect  on  the 

death  of  the  Survivor  of  himself  and  his  Wife ;  and,  if  he  died  intestate, 
or  omitted  to  make  such  provision,  that  his  Executors  should  pay  to 
the  Trustees  as  great  a  share  of  his  Property  as  his  younger  Children 
should,  in  that  event,  become  entitled  to.  Held,  that  the  Trustees  had  ' 
no  claim  upon  the  Executors  for  advancements  by  the  Settlor  to  his 
other  jounger  Children  in  his  lifetime^  but  only  for  a  provision  equal  to 
th4t  which  the  otber  Children  became  entitled  to  at  his  death. 

Vol.  I.  Mm 
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the  ly40o/.»  and  also  the  further  provision  thereby 

covenanted  to  be  made  by  Patrick  Black,  and   the 

Money  to  arise  from  sale  of  the  1^00/.  Stock  to  be 

made  as  therein  mentioned,  and  all  other  the  Estates 

and  Bffectd  intei^ded  to  be  thereby  settled,  as  the  same 

ihould  from  time  to  time^  after  the  Solemniasatjoii  of 

the  Marriage^  be  ^eceive4  by  William  Black  and  Siekard 

Willis,  should  be  by  them  paid  and  advanced  and  placed 

out  at  Interest  to  and  with  BiUhard  Farmby,  upon  his 

giving  or  executing  to  them  his  Bond  in  a  Penalty 

mfl&cient  for  securing  such  sum  and  sums  of  Money 

80  from  time  to  time  paid  and  advanced  tolim;  and  it 

was  also  agreed  and  declaried  ^adt  William  Black  and 

Richard  WiUis  should  staled  possessed  of  Qkt  i^ooi. 

and  all  such  Bonds  and  Securities  to  be  given  for  the 

saine,  and  of  such  fut^re  provision  as  thereby  covenanted 

to  be  made  by  Patrick  Black  in  favour  of  Margaret 

Blacky  and  of  al}  other  Estates  and  Eflfeets  to  winch 

•he  might  at  any  time  become  entitledi  and  the  Seeu- 

rities  and  Funds  whereon  or  wher^  the  same  should 

be  placed  out  and  invested,  and  also«  fifter  the  solem- 

nixation  of  the  Marriage,  of  the  1,400  /*  Stock,  in  Trust 

for  Richard  Farmby  for  his  life ;  and,  after  his  decease, 

in  Trust  for  Margaret  Black  for  her  life ;  and,  a^r  the 

decease  of  the  Survivior  of  them,  upon  certain  other 

Trusts  therein  mentioned.    Then  followed  a  CoTeaant 

in  the  following  ifordij : 


''  And,  for  the  considerations  aforesdd,  the  said 
Patrick  Black  doth  hereby,  for  himself,  his  Heirs, 
Executors,  Administrators  and  Assigns,  covenant, 
promise  and  agree  to  and  with  the  said  William 
Black  and  Richard  WilHs,  their  Executors  and  Admini- 
strators, in  manner  following,  that  is  to  say,  that  he 
tiie  s(ud  Patrick  Black,  by  bis  last  Will  and  Testament, 
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or  etberwiae,  shall  and  will  give,  deYise^  beqneadi,  or 
otherwise  settle  and  secure,  to  or  in  iarour  of  the  said 
Richard  Formby  aod  the  said  Margaret  his  intended 
Wife,  and  to  and  for  the  Issue  of  the  said  intended  Mar- 
riage, upon  the  Trusts  nevertheless  aforesaid,  as  full  and 
great  a  part  and  share  of  his  Estates*  Effects  and  Pro^ 
perty  as  he  shall  by  his  said  Will,  or  otherwise,  give  and 
provide  to  or  for  the  use  of  any  of  his  other  younger 
Child  or  Children,  to  take  ^ect  an  the  death  of  the 
Survimr  of  Mmieff'and  his  present  Wife ;  and  also  that, 
in  case  he,  the  said  P^rick  Black,  shall  happen  to  die 
iotestate,  or  omit  to  ntake  such  jHiovision  or  bequest 
to  the  use  or  in  favour  of  the  said  Richard  Formby  and 
the  said  Margaret  his  intended  Wife,  and  to  and  for  this 
Issue  of  the  said  intended  Marriage,  the  Heirs,  Executors 
or  Administrators  of  the  said  Patriek  Black  rimll  and 
will  pay,  or  cause  to  be  paid,  to  the  said  WUHam  Black 
and  Richard  Willis,  or  the  Survivor  of  them,  his  Execu- 
tors or  Administrators,  as  foil  and  peat  a  part  and 
share  of  the  Estates,  Effects  and  Property  of  the  said 
Patrick  Black,  as  or  to  which  his  younger  Child  or 
Children  shall,  in  thai  event,  become  entitled,  upon  the 
Trusts  nevertheless,  and  for  the  intents  and  purposes 
lMreiri>efore  declared  and  expressed,  concerning  the 
said  sums  of  Money,  Estates  and  Efiects  hereiobefore 
settled  as  aforesaid,  or  such  of  diem  as  shall  be  then 
existing  and  capable  of  taking  effect(ay 
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There  was  no  Issue  of  the  Marriage. 

Mrs.  Formby  died  in  her  Father's  lifetime.    By  her 
Will,  and  a  Codicil  thereto,  made  in  pursuance  of  the 

(a)  This  Setdemeot  contains  some  inaccurades,  but  it  is 
correctly  copied  from  the  Brie&. 
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Power  reserved  to  her  by  the'Setdement,  she  appointed 
Richard  Formby  and  Miles  Formby,  and  the  Defendant 
Edith  Black,  her  Executors;  and  she  gave  and  appointed 
to  them  all  the  Trust  Property  to  which  she  was  en- 
titled, or  which  she  could  dispose  of,  upon  the  Trusts 
mentioned  in  her  Will. 


Patrick  Black,  by  his  Will,  dated  the  14th  of  Sep- 
tember i8og,  gave  unto  Edith  Black  and  George  Monk, 
their  Heirs,  Executors,  Administrators  and  Assigns,  all 
his  real  and  personal  Estates  and  Property  whatsoever 
and  wheresoever,  upon  Trust  to  make  sale  of  such  parts 
of  the  same  as  were  saleable,  and  to  collect  and  get  in 
the  other  parts,  and,  with  the  monies  to  arise  there- 
from, to  pay  500  /.  to  the  Trustees  of  the  Settlement, 
to  be  applied  by  them  to  the  Trusts  thereof;  500  /.  to 
William  Black,  his  Executors,  Administrators  and 
Assigns;  and  500/.  to  Edith  Black,  her  Executors, 
Administrators  and  Assigns ;  and  he  declared  that  he 
did  so  for  the  purpose  of  making  an  equal  distribution 
of  his  Estate  and  Effects  amongst  his  Childrra,  he 
having  already  advanced  to  John  Black  the  sum  of 
500  /.  more  than  any  of  his  other  Children ;  and  the 
remainder  of  the  Money  to  arise  as  aforesaid  h# 
directed  his  IVustees  to  divide  into  four  equal  parts, 
and  to  pay  one-fourth  part  to  the  Trustees  of  the  Settle- 
ment, and  the  three  other  fourth  parts  to.  William  Black, 
Edith  Black,  and  John  Black. 


Patrick  Black  died  on  the  5th  of  November  1816, 
having  had  four  Children,  namely,  Andrew  Black,  his 
eldest  Son,  who  died  in  his  Kfetime,  and  tibe  two  other 
Sons  and  the  Daughter  named  in  his  Will,  who  all  1 
irivedhim. 
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After  the  execution  of  the  Settlement  the  Testator 
transferred  loo/.  Long  Annuities,  and  gave  some  sums 
of  Money  to  each  of  his  three  surviving  Chihlren, 
without  making  any  addition  to  the  provision  he  had 
made  for  Mrs.  Twmby  by  the  Mcurriage  Settlement. 

The  Bill  was  filed  by  Bkhard  Willis,  and  Richard 
and  Miles  Formby  against  Monk,  and  the  Testator's 
surviving  Children ;  and  it  prayed  that  the  Covenants 
contained  in  the  Settlement  might  be  specifically  per- 
formed,  that  an  Account  might  be  taken  of  all  sums  of 
Money  advanced  and  paid  by  the  Testator  to»  for,  or  on 
account  of  other  Stock  transferred  into  the  names  of 
his  surviving  Children ;  that  the  whole  of  his  Property 
might  be  so  divided  as  that  Mrs.  Formby*s  share  might 
be  settled  upon  the  Trusts  of  the  Settlement;  that 
an  Account  might  also  be  taken  of  all  sums  of  Money 
which  had  been  advanced  by  the  Testator  to  his  surviving 
Children ;  and  that  the  Plaintifis  might  be  paid  such  sum 
of  Money  as  would  be  equal  in  amount  to  such  share  of 
Interest  as  Bichard  Formby  should  be  found  entitled  to^ 
to  make  him  e()[ual  to  the  surviving  Children. 

The  Cause  was  first  heard  by  the  Vice-Chancellor  on 
the  13th  of  May  1820.  The  Decree  declared  that  the 
Testator  was  bound  by  the  Covenants  in  the  Settlement 
to  make  provision  for  Mrs.  Formhy,  her  Husband  and 
the  Issue  of  the  Marriage,  including  the  1400/.  ad- 
vanced at  the  time  of  the  Marriage,  equal  to  the  share 
of  any  younger  Child,  either  in  his  real  or  personal 
Estate,  by  provision  or  gift  in  bis  lifetime,  or  by  his^ 
Will,  to  take  effect  upon  bis  death.  And  it  was  referred 
to  the  Master  to  inquire  what  provision  or  gifts  were 
made  by  the  Testator  in  his  life,  or  by  his  Will,  in  favour 
of  his  younger  Children  out  of  his  real  and  personal'! 
Estate. 
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that  can  be  put  upon  the  Covenant  is,  that  the  further 
provision  for  Mr.  and  Mrs.  Farmby  was  to  take  effect 
on  the  death  of  the  Survivor  of  Mr.  and .  Mrs.  Block. 
The  first  Clause  of  the  Covenant  contains  a  sub- 
stantive, independent  Covenant,  which  is  not  qualified 
or  restrained,  but  enforced  by  the  subsequent  Clause: 
and,  in  an  Action  brought  upon  it  by  the  Covenantees, 
it  would  not  be  necessary  to  state  the  second  branch 
in  the  Declaration.  Howdl  v.  Richards  (a).  The  re- 
ference to  the  death  of  the  Father  proves  that  it 
was  intended  that  a  portion  given  to  any  of  the 
other  younger  Children,  should  create  a  right  in 
Mrs.  Formby  to  an  equal  portion.  It  was  never  meant 
that  the  only  provision  for  the  younger  Children, 
which  was  to  give  Mrs.  Farmiy  a  right  to  an  increase 
of  her  Fortune,  was  one  which  was  to  take  effect  at 
the  death  of  the  Settlor ;  but  that  that  v^as  the  period 
at  which  the  whole  amount  of  the  provisions  for 
younger  Children  was  to  be  ascertained. 


The  only  difficulty,  in  the  second  Clause,  arises  upon 
the  words,  "  in  that  event''  Your  Honor  under- 
stands those  words  to  relate  only  to  the  death  of  the 
Settlor.  We  contend  that  they  mean,  ''in  the  event 
of  my  Death  intestate,  or  having  omitted  to  make  the 
provision  for  you  which  I  have  bound  myself  to  do  by 
the  prior  Clause  of  the  Covenant.''  There  is  no  single 
or  particular  event  mentioned  in  the  Covenant,  to 
which  those  words  can  be  referred;  and,  therefore, 
they  must  -be  construed  "  under  those  circumstances  ;* 
that  is,  the  Portion  of  Mrs.  Formby  shall,  at  the  death 
of  her  Father,  be  equal  to  the  Portion  which  the  other 
younger  Children  shall  have  received  up  to  that  time» 


(«)  IX  Ewt,  633. 
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whether  derived  under  Deed,  Will  or  Intestacy.  Why 
did  the  Settlor  refer  to  the  omisBion  to  make  provi- 
sion,  if  he  had  not  intended^  that  Portions  given  in 
his  lifetime  should  be  taken  into  account?  By  this 
construction^  all  the  parts  of  the  Covenant  are  con- 
sistent with  each  other  and  with  the  Recitals  of  the 
Deed.  If  the  other  construction  were  adopted^  what 
absurdities  would  follow ;  for,  suppose  he  had  given 
in  his  Will  all  his  Property  except  50/.  amongst  his 
other  younger  Children,  then  Mrs.  Formby  wodd  not 
have  claimed  more  than  a  Share  of  this  50/.  and  the 
Settlor  would  be  enabled  to  commit  a  Fraud  upon  the 
Covenant. 
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The  Vice^Chancelhr,  without  hearing  the  Counsel  (br 
the  Defendants,  delivered  Judgment  as  follows : 

The  question  upon  this  Covenant  is,  whether  it  was 
the  intention  of  the  Testator  to  bind  himself  to  give  ta 
Mr.  and  Mrs.  Formby  as  large  a  share  of  his  Property 
as  he  should  at  any  time  devise  or  give  to  any  other  of 
his  younger  Children,  or  only  as  large  a  share  of  his 
Property  as  any  other  of  his  younger  Children  should^ 
by  his  gift  or  devise,  become  entitled  to  at  his  death, 
or  at  the  death  of  the  Survivor  of  himself  and  his  Wife. 
The  expressions  in  the  first  Clause  of  the  Covenant  may 
be  considered  as  ambiguous;  but  it  is  dear,  in  the 
second  Clause,  that  Mr.  and  Mrs.  Formby  were  only  to 
take  such  part  or  share  as  any  other  of  his  younger 
Children  should  become  entitled  to  in  the  event  of  his 
death;  and  he  had,  therefore,  fiill  power  during  his 
life  to  make  a  present  disposition  of  any  part  of  hia 
property  to  any  of  his  younger  Children.  The  language 
of  his  Will  shows  that  this  was  his  own  conception  of 
the  Covenant. 
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istk  December. 


COOPE  V.  BANNING. 


oJZum.    Joshua  rose  made  Ms  Will  as  follows :— "  I  give 
&nd  devise  unto  ITiomtu  Banning  of  lAverpooJ,  Post- 

-jl!^*!!^™-*'^  master,  and  ChaH^  Clements  of  Liverpool,  Attorney  at 
ciYin^  8oni6  • 

Legacies,  directs  Law,  all  my  real  and  personal  Estates,  of  what  kind 

payments  to  be  goever,  in  Trust  to  sell  or  exchange  any  part  thereof, 
made  to  his  De-        _  .  .-  •  ^  i.     j»         ^     ^l 

visees  as  under-  ^^^i  ^  speedy  as  can  with  propriety  be  done,  tor  the 

and  then  men-  most  money  that  can  be  obtained ;  and  first,  to  discharge 
Pe^Mwr^d  the  ^  "^y  J^^*  ^^^^  ^*  Funeral  Expenses  out  of  the  pro- 
Sums  to  be  paid  duce  arising  from  the  sale  of  my  Property ;  and,  after 

to  them,  and       ^^^  jg  ^^^e,  it  is  my  will  that  my  Trustees  above  named 

gives  the  Resi* 

due  to  all  his       ^^  pay  unto  Jane   Thomas,  otherwise  Jane  Anderson, 

Devisees  above    i^ooo  /.  and  to  her  Daughter  Eliza  and  Son  Joshua,  50  L 

proportion'to       ^ch,  annually,  until  they  arrive  to  the  age  of  21  years, 

their  Legacies,    at.  which  period  they,  or  the  survivor  of  them,  shall 

lSK  is'^lS''  receive  the  principal  Sum  of  fl/)oo  Z ;  and  I  also  direct 

titled  to  a  Share.  By  said  Trustees  tapay  wUo  nfo^  Devisees  as  wsder,  at 

sooaastbey  can: 

''  To  the  Son  of  Thomas  Banning,  named  Joshua,  or 
his  Guardians,  1,000/.;  and  to  Captain  Cfran^am 
Hodgfon,  1,000  /• ;  and  to  my  Nephew  tf^itUam  Denck, 
1,000 1;  and  to  my  Kiece,  Ellen  Lunt,  \^fe  of  Thomas 
Zfunt,  1,000 1 ;  and  to  Hannah  Potter,  1,000  L ;  and  to 
her  Brother  JoAn  Poiter  and  her  Sister  IXzabetli  Potter, 
^00 1.  each ;  and  to  Etten  Lunt,  Daughter  of  Nlen  Limi, 
500/.;  and  the  rest,  residue  and  remainder  I  give 
unto  all  my,  Devisees  above  named,  share  alike,  in  propor- 
tion to  their  several  Legacies,,  first  deducting  firOm  the 
Principal^  100  T.  to  be  UJ^en  to  the  use  of  my  Executors, 
each  a  moiety,  namely,  Thomas  Banning  and  Charles 
Clements,  to  be  my  true  and  lawful  Executors  of  this  my 
last  Will.'' 
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The  Bill  was  filed  by  Jam  Andmony  and  her  Sbn         it^. 
and  Daughter  (who  weie  Infhnta)  agaiast  the  Exe-     ' 
cutors  and  the  other  persons  beneficially  inlercsted  under         Gtm^^ 
the  Will;  and  it  prayed  that  the  Plaintifis  might  be      BAnnro* 
declared  to  be  entitled  to  distributive  shares  of  the 
Testator's  residuary  Estate,  in  proportion  to  their  several 
Legacies,  equally  with  the  other  Legatees  named  in  the 
WilL 

Mr.  BeU  and  Mr.  Kae^  for  the  Plaintifis,  said,  that  by 
the  word  **  Devisees"  tite  Testator  meant  *^  Legatees ;" 
and  that,  as  he  had  given  the  residue  ol  his  Property  to  all 
bis  Devisees  above  named,  none  of  the  Legatees  named 
in  the  Will  could  be  excluded  firom  a  share,  and  that 
therefore  the  Plaintiffs,  a»  v^eU  m  the  otbsr  legatees, 
were  entitledi  to  a  sha«e  <^  the  r^Mdtie* 

Mr.  Hart,  Mr.  A^r,  Mr.  Sugden^  Mr.  Jtoufellf 
Mr.  Bknman   and   Mr*    Cwper^  U^  the  Do 
fendants  i-r-* 
The  Plaintifis  are  not  Devisees  within  the  intention 
•f  the  Testator.    Mrs.  Anderson^n  Children  were  to  We 
liothing  but  annual  payments  unless  they  attained  the 
age  of  ai  years.    Their  Legacies  were  contingent  milil 
that  event.    The  Testator  contemplated  an  immediate 
distribution  of  his  Property ;  and  with  that  view  directs 
Jo$kua  Banmn^s  Legacy  to  be  paid  to  his  Guardians. 
But  there  was  no  person  to  whom  the  L^ades  given 
to  Mrs.  Andenon^s  Children  could  be  paid. 

The  Testator,  after  directing  payments  to  be  made  to 
his  Devisees  as  under,  proceeds  to  mention  certain 
persons,  and  he  then  uses  the  expression  ''  my  De- 
visees above-named.''  He  never  calls  the  Plaintifis 
Devisees.    The  only  persons  whom  he  sp  calls  are  the 
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.i8fl3.         other.  Legatees;  and  therefore  by  the  expression  '^  my 
'  Devisees  above  named/'  he  must  have  meant  the  per- 

^^^'         sons  whom  he  had  called  Devisees. 

.0. 

Bavviito, 

From  the  manner  in  which  the  Will  is  divided  into 
paragraphs,  it  clearly  appears  that  the  Testator  meant 
to  comprise,  under  the  description  of  his  Devisees 
above-named,  those  persons  only  whom  he  had  before 
mentioned  as  his  Devisees  as  under  (a). 

The  Vicb-Chancellob  : — 

The  Testator  gives  his  residuary  Estate  to  all  his 
Devisees  above  named,  share  and  share  aBke,  in  pro- 
portion to  their  several  Legacies.  By  the  tern  De- 
visees he  plainly  means  Legatees.  It  is  signed  that, 
from  the  manner  of  writing  and  pointing  the  Will,  not 
all  the  Legatees  above  named^  but  some  of  those  Legar 
tees  ovly,  are  to  take  the  residue.  I  think  the  inference 
derived  from  the  form  of  the  Will  much  too  slight  to 
be  opposed  to  dear  and  unequivocal  expressions. 

(fl)  The  words  <<  as  under"  seem  to  be  referred  to  the  woi^ 
"  to  jay ;"  and  the  meaning  of  the  expression  to  be,  "I  direct 
my  Tmstees  to  pay  to  my  Devisees  sach  sums  of  Money  as  are 
under  mentioned/^ 
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1  HE  Bill  prayed  that  an  Award  might  be  set  aside^        Jxoard. 

and  the  Defendants  restrained  from  proceeding  to  re-     JurUdktum, 

cover  the  Sum  awarded  i^ainst  the  Plaintiff.  Injunction  to 

Btay  Proceedings 

The  Plaintiff  and  Defendants  had  agreed  by  Deed  to  ^^  f/*  A^^d, 

^  r       .  on  the  ground  of 

refer  an  Action  in  Replevin  and  all  matters  in  dispute  Fraud  and  Cor- 

between  them  to  the  arbitration  of  a  certain  person;  Tuption  in  the 
and  that  the  Award  and  the  Submission  should,  at  the  foj^'^^ere  Jhe 
instance  of  either  party,  be  made  an  order  of  the  Court  SubmiBsion  was, 
of  Chancery,  or  a  Rule  of  the  Court  of  King's  Bench.  ^^"^  Rule  of ' 
On  the  1st  November  1823,  the  Arbitrator  made  his  the  Court  of 
Award,  by  which  he  directed  a  considerable  Sum  to  be  King**  Bench, 
paid  by  the  Plaintiff  to  the  Defendant  John  Sadler.         em  wS^ed 

before  the  Sub* 
On  the  26th  of  November  1823,  the  Plaintiff  filed  ^J^""  J^^^f 
his  Bill  in  this  Cause  against  John  Sadler,  ihe  Sureties  that  Court,  and 
in  Replevin,  and  the  Arbitrator,  alleging  Fraud  and  although  it 
many  other  objections  to  the  Award.    Neither  the  Sub-  Iq/ ^  ^^^  Agree- 
mission  nor  the  Award  hadbeen  made  a  Rule  of  either  ment,  have  been 
Court,  at  the  time  when  the  BiU  was  filed.    The  BiU  r^' •/^ils "" 
charged  that  the  Defendant,  John  Sadler,  threatened  to  Court,  or  of  the 
procure  the  Award  to  be  forthwith  made  a  Rule  of  Court  of  K.B. 
this  Court,  or  the  Court  of  King's  Bench,  and  to  com- 
mence Proceedings  at  Law  against  the  Plaintiff  to 
recover  the  Sum  awarded  to  be  paid  by  him. 

On  the  day  on  which  the  Bill  was  filed,  the  Plaintiff 
gave  Notice  of  a  Motion  for  an  Injunction  according  to 
the  Prayer  of  the  Bill.  On  the  28th  of  November  1823, 
before  the  Motion  could  be  made,  the  Defendant  John 
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Sadler  made  the  Submission  a  Rule  of  the  Court  of 
King's  Bench. 

The  Motion  for  an  Injunction  was  now  made ;  and  it 
was  objected,  for  the  Defendants,  that  this  Court  had 
no  jurisdiction. 

Mr.  HeaJd  and  Mr.  Gtrdbstm^e,  junior,  for  the 
Plaintiff:— 
This  Court  has  jurisdiction  to  relieve  against  this 
Award: 

isL  Because  the  Submission  was  not  made  a  Rule  of 
tlie  Court  of  Sail's  Beach  before  the  Bill  was  filed^. 
Whftfe,  as  in  diis  Case,  the  ^cement  is  that  the  Sub* 
ouasion  may  be  made  a  Rule  either  of  this  Court  or 
of  a  Court  of  Common  law,  and  a  Bill  is  filed  in  this 
Court,  impeaching  the  Award,  before  the  Submission  is 
made  a  Rule  of  the  Court  of  Common  Law,  the  party 
insisting  on  the  Award  cannot,  by  subsequently  making 
it  a  Rule  of  the  Court  of  law,  oust  this  Court  of 
its  jurisdiction.  That  question  occurred  in  -— —  v. 
MUb  (fl\  but  was  not  there  decided.  In  Gwmdt  t« 
Banmder(]b%  it  was  held,  the  juiisdictioii  to  set  aside 
an  Award  is  confined  to  the  Court  in  which  the  Sub- 
mission is  made  a  Rule.  But  the  present  Case  is  dis- 
tiBgnished  from  Gwineit  ▼.  Batmiiier,  by  the  ftct  that 
the  Bill  was  filed  in  this  Court  before  the  Award  was 
made  a  Rule  of  the  Court  of  King's  Bench. 

2dly,  Because  the  Agreement  in  this  Case  was,  that 
the  Submission  should  be  made  a  Rule  either  of  the  . 
Court  of  King's  Bench  or  of  the  Court  of  Chancery, 


(a>  17  Vefc  419. 


(A)  14  Ves.  630. 
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«t  the  option  of  either  Party ;  and  the  Plainlifi;  by 
filing  thi9  Bill,  did  that  which  was  eqcuvalent  to 
making  the  Submission  a^Role  of  this  Court  The 
Planttiff  has,  therefore,  exercised  the  option,  which  was 
given  to  him  by  the  Agreement,  of  giving  this  Court, 
and  not  the  Court  of  King's  Bench,  the  jurisdiction  as 
to  this  Award. 


S89 
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3dly,  Because  the  Complaint  in  this  Case  being  of 
Fraud  and  Corruption  in  the  Arbitrator,  it  is  an  ex- 
cepted Case  under  the  latter  words  of  the  ist  section 
of  the  Stat,  g  &  lo  W.  III.  c.  15  (c).  This  Cpurt  had 
jurisdiction  before  the  Statute  to  set  aside  an  Award 
to  which  there  was  an  Objection  of  that  kind.  There 
is  nothing  in  the  Act  which  makes  it  imperative  on  a 
Party  in  such  a  case  to  take  Proceedings  in  the  Court 
of  Law  in  which  the  Submission  has  been  made 
a  Rule,  instead  of  having  recourse  to  the  original  juris 
diction  of  this  Court  Ward  v.  Periam  (d).  The  object 
of  the  Legislature  was  not  to  divest  this  Court  of  its 
jurisdiction,  but  to  give  the  Party  who  wished  to  avail 
himself  of  a  just  Award  the  summary  remedy  of  process 
of  Contempt  to  compel  the  perfimnance  of  it 

Mr.  Wakefield,  for  the  Defendants. 

(e)  The  Statata  direcU,  that  the  Court,  of  which  the  Sabmis- 
sion  has  been  made  a  Rule,  shall  issue  Process  against  the  Party 
neglecting  or  retusing  to  perform  the  Award ;  and  then  proceeds 
in  these  words :  '^  Which  Process  shall  not  be  stopped  or  delayed 
in  its  execution  by  any  Order,  Rule,  Command  or  Process  of 
any  other  Court,  either  of  Law  or  Equity,  unless  it  shall  be 
made  appear  on  Oath  to  such  Court,  that  the  Arbitrators  or 
Umpire  misbehaved  theniselves,  and  that  such  Award,  Arbi- 
tration or  Umpirage  was  procured  by  Corruption  or  other 
undue  means/' 

(d)  a  Eq.  Ca.  Abr.  91,  and  more  fully  stated  in  a  Note  to 
Auriol  V.  Stmtk,  i  Turner's  Rep.  131. 
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The  Vicb-Chancbllor  : — 

The  Authorities  referred  to  have,  in  effect^  determined 
the  Questions  which  are  here  raised.  No  Court  has 
jurisdiction  to  set  aside  an  Award  under  the  Statute, 
except  the  Court  in  which  the  Submission  is  made  a 
Rule ;  and  there  the  application  must  be  made  before 
the  last  day  of  the  next  Term  after  the  Award.  It  is 
said,  that  the  filing  of  this  Bill  is  equivalent  to  making 
the  Submission  a  Rule  of  this  Court,  and  that  the  Bill 
was  filed  before  the  last  day  of  the  next  Term  after  the 
Award.  I  am  of  opinion  that  the  fiUng  of  this  Bill  is 
not  equivalent  to  making  the  Submission  a  Rule  of  this 
Court ;  first,  because  it  is  not  within  the  language  of 
the  Statute;  and  next,  because  it  is  not  within  the 
principle  of  the  Statute ;  the  object  of  which  plainly 
was,  to  create  a  summary  jurisdiction  for  the  decision 
of  Awards. 


It  appears  that,  in  this  Case»  the  Submission  was  made 
a  Rule  of  the  Court  of  King's  Bench  on  the  28th  Nov. 
I  think  that,  however,  not  material  as  to  the  question 
of  Jurisdiction  upon  this  Bill.  In  the  late  Oase  of 
Davis  V.  Getty  (e),  1  had  occasion  to  state  my  Opinion^ 
that  this  Court  could  not  acquire  jurisdiction  from  the 
circumstance  that  the  Submission  was  not  actually  made 
a  Rule  of  any  Coiurt ;  because  either  Party  has  a  right 
to  take  this  step,  and  cannot  transfer  the  Jurisdiction 
by  neglecting  to  do  an  act  within  his  own  power. 

It  has  been  argued  that,  inasmuch  as  this  Bill  in- 
sists that  the  Award  was  made  in  consequence  of  Fraud 
and  Corruption  in  the  Arbitrator,  by  the  efiect  of  the 
concluding  words  of  the  first  section  of  the  Act  this 


(e)  Ante,  411. 
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Court  has  a  general  Jarisdtction  as  upon  an  excepted 
Case.    I  apprehend  that  this  Argument  proceeds  upon 
a  clear  misconception  of  the  Statute^    The  second 
section  gives  to  the  Court  where  the  Submission  is 
made  a  Rule  an  auAority  to  set  aside  an  Award  made 
by  Corruption  or  undue  means.   These  words  plainly 
comprise  the  Fraud  and  Corruption  of  the  Arbitratort 
and  were  doubtless  intended  to  reach  every  Case  where 
the  Award  ought  to  be  set  aside.    The  first  section 
enables  the  Party  in  whose  favour  the  Award  is  made 
to  enforce  obedience  to  it  by  process  of  Contempt  from 
the  Court  where  the  Submission  is  made  a  Rule,  unless 
it  shall  appear  upon  oath  that  the  Arbitrators  misbe- 
haved themselves,  or  that  the  Award  was  procured  by 
Corruption  or  other  undue  means.     The  very  same 
•  words,  therefore,  are  used  here  as  are  used  in  the  second 
section,  and  plainly  mean  to  comprise  the  Fraud  and 
Corruption  of  the  Arbitrator,  and  every  other  Case  where 
the  Award  ought  to  be  set  aside ;  because  it  could  not 
be  the  intention  of  the  Legislature  that  any  such  Award 
should  be  enforced.     The  whole  Act  taken  together 
means  this,  that  the  Party  in  whose  favour  the  Award 
is' made  may  enforce  it  by  the  process  of  the  Court 
where  the  Submission  is  made  a  Rule,  unless  it  shall 
appear  to  that  Court  that  it  ought  to  be  set  aside  as 
<  unduly  made,  and  in  such  case  the  same  Court  shall 
not  merely  refuse  the  aid  of  its  Process,  but,  if  com- 
plaint be  made  within  the  time  limited,  shall  actually 
proceed  to  set  it  aside. 


Motion  refused. 


Vol.  I. 
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After  this  Motion  each  of  the  Defendants  demuired 
to  the  whole  Bill^  except  the  Charges  of  Fraud  and  Cor- 
ruption, which  they  answered. 


20th  April. 

Award. 
Pleading. 

To  a  Bill  to 
set  aside  an 
Award  charging 
Fraud  and  Cor- 
ruption in  the 
Arbitrator,  the 
Defendant  an- 
swered as  to  the 
Fraud  and  Cor- 
ruption, and  de- 
murred to  the 
rest  of  the  Bill. 
Held,  that  the 
Answer  over- 
.  ruled  the  De- 
murrer. 


The  Vicb-Chancellor  : — 

These  Demurrers  bring  before  me,  in  a  grave  form,  the 
same  Questions  as  occurred  in  this  Cause  upon  the 
Motion  for  an  Injunction.  I  was  then,  and  am  now  of 
opinion  that,  where  by  the  Agreement  of  Reference  the 
Submission  is  to  be  made  a  Rule  of  any  Court,  there 
the  only  course  of  Proceeding  to  impeach  the  Award 
is  to  make  the  Submission  a  Rule  of  that  Court,  and  to 
apply  smnmarily  for  its  aid.  It  makes  no  difference 
that  there  are  Charges  of  Fraud  and  Corruption  in  the 
Arbitrator.  If  the  Agreement  of  Reference  be  that  the 
Submission  shall  be  made  a  Rule  or  Order  of  this  Court, 
this  Court  does  not  thereby  acquire  a  Jurisdiction  over 
the  Award  by  Bill,  but  the  Parties  must  proceed  sum- 
marily under  the  Statute. 

It  is  a  necessary  consequence  of  these  principles, 
that  the  Demurrers  ought  to  have  extended  to  the  whole 
Bill,  and  that  the  Answers  as  to  the  Charges  of  Fraud 
and  Corruption  overrule  the  Demurrers. 


The  Vice-chancellor  said  he  was  disposed  to  give  the 
Defendants  leave  to  amend  their  Demurrers  and  An- 
swers, by  making  them  general  Demurrers  to  the  whole 
Bill.  But  a  compromise  took  place,  and  no  further 
Proceedings  were  had  in  the  Cause. 
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loth  Jaouaiy. 

1  HE  Bill  was  filed  by  the  Vendor  against  the  Pur-       Pleading. 
chaser  of  an  Estate,  to  compel  a  specific  Perfonnance     j^  "^^r 
of  the  Agreement  for  the  Purchase.    It  stated  that  the  the  specific 
Agreement  was  reduced  into  Writing,  but  did  not  Performance  of 
aUege  that  it  was  signed  by  either  of  the  Parties ;  and  state  ^At  the 
for  that  reason  the  Defendant  put  in  a  general  De-  Ag^reemeDtwas 
murrer.  in  writing  Sig- 

nature  will  be 
presumed* 

Mr.  Blackbume,  in  support  of  the  Demurrer,  referred 
to  the  fourth  section  of  the  Statute  of  Frauds,  and  said 
that,  before  an  Action  could  be  brought,  or  a  Bill  filed 
upon  any  Agreement,  the  Statute  distinctly  required 
that  there  must  be  not  only  some  Memorandum  or  Note 
of  it  in  Writing,  but  that  such  Memorandum  or  Notd, 
must  be  signed  by  the  Party  against  whom  the  Action 
is  brought  or  the  Bill  is  filed. 

Mr.  Heald  and  Mr.  Merivale,  in  support  of  the  Bill, 
said,  that  it  was  not  necessary  that  the  Bill  should 
allege  that  the  Agreement  had  been  signed,  or  even 
that  it  had  been  reduced  into  Writing ;  and  that,  at  Law, 
it  was  sufficient  if  the  Declaration  stated  an  Agreement 
generally,  without  averring  that  it  was  in  writing  (a). 

The  Vice-Chancellor  said,  that  the  Bill  contained  an 
allegation  that  there  was  an  Agreement  in  Writing : 
that,  if  the  Paper  was  not  signed,  it  was  not  an  Agree- 
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ment ;  and  that,  therefore,  Signature  must  be  presumed 
until  the  contrary  was  shown. 

Demurrer  OTerruled  (6). 

(h)  In  the  course  of  the  Argument  in  this  Case,  the  proprietf 
of  a  Defendant  avaiUng  himself  of  the  Statute  of  F^^ds  hy  way 
of  Demurrer  was  discussed,  and  the  Cases  of  iVhiichurch  v. 
JBcw,  2  Bro.  C.  C.  669*  «n<l  Redding  v.  Wilkes,  3  Bro.  C..C. 
400,  wore  referred  to. 


ASPINALL  V.  PETVIN. 

1  HE  Bill  prayed  that  it  might  be  dedared  that, 
according  to  the  true  Construction  of  Humphrey 
AipimlPs  Will,  the  Plaintiff  John  Aspitudl  became  en- 
titled, on  the  death  of  WHliam  Heron  Asj^naU,  to  one 
moiety  of  the  Rents  of  the  Hereditaments  devised  by 
the  Testator,  during  the  life  of  the  Testator's  Widow. 


1824. 
98th  January. 
•— V — — ' 

Devise. 
Implication. 

Devise  of 
Lands  to  Traa- 
tees,  upon  Trust 
to  pay  one 
Moiety  of  the 
Rents  to  Devi- 
tor's  Wife  for 

ber  life,  and  the      The  Widow  put  in  a  general  Demtirrer  for  want  of 
other  to  his  only  Equity  to  part  of  this  Bill. 
Son ;  and  after       ^     J       r 
the  Wife^s  death 

to  convey  to  the  On  the  aigument  of  the  Demurrer,  the  Questions 
K  UirsS^diiS"^  ^^'®'  whether,  on  W.  H.  AspinalFs  death,  the  Widow 
without  Issue  in  became  entitled  to  an  Estate  for  life,  by  implication, 
the  Wife*8  life,     j^  ^^^  Moiety  of  the  Testator's  real  Estates,  which  was 

not  expressly  devised  to  her,  or  whether,  on  that  event, 

the  Plainti£P  became  entitled  to  it. 


to  convey  to 
Devisor's  Ne- 
phew in  Fee. 
The  Son  died 
vrithout  Issue  in 
the  Wife's  life. 
She  is  not  en- 
titled for  life, 
by  Implication, 
to  the  Moiety 
devised  to  the 
Son. 


The  Will  was  as  follows : 

'^  I  give  and  device  to  my  good  Friends  Homos 
Skinner  and  Richard  Knight  all  and  every  my  Freehold 
and  Copyhold  Mesauages^  Lands,  Tenements  and  Here- 
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dilaments  whatsoever,  to  hold  to  them  the  said  ThomM 
Sldfmer  and  Richard  Knight,  and  their  Heirs,  upon 
Trust  to  receive  and  take  the  Rents;  Issues  and  Profits 
thereof^  and  to  pay  and  apply  one  moiety  or  half  part 
thereof  to  my  dear  Wife  Nizabeth  Aspinall,  during  her 
natural  life  for  her  own  use^  and  to  pay  and  apply 
the  other  moiety  or  half  part  thereof  for  the  use  and 
benefit  of  my  Son  William  Heron  Aspinall,  during  his 
minority,  in  such  manner  and  proportion  as  they  in 
tiheir  discretion  shall  think  proper;  and,  from  and 
after  he  shall  have  attained  his  age  of  twenty-one  years, 
to  pay  the  said  moiety  of  such  Rents  and  Profits  to 
him  lor  his  own  use ;  and,  from  and  immediately  after 
the  death  of  my  Wife  Elizabeth  Aspinall,  upon  Trust 
to  convey  and  surrender  all  my  said  Freehold  and 
Copyhold  Messuages,  Lands,  Tenements  and  Heredita- 
ments unto  my  Son  William  Heron  Aipinall,  his  Heirs 
and  Assigns  for  ever;  but  if  my  said  Son  shall  depart 
this  life  without  Issue  in  the  lifetime  of  my  said  Wife, 
then  upon  Trust,  after  the  death  of  my  said  Wife,  to 
convey  and  surrender  the  same  unto  my  Nephew  John 
Aspinall,  of  Newborough,  near  Omukirk,  in  the  County^ 
of  Lancaster,  his  Heirs  and  Assigns  for  ever.    And  it 
is  my  will  and  meaning  that,  in  case  my  said  Wife 
Elizabeth  Aspinall  shall  depart  this  life  before  my  said 
Son  shall  attain  the  age  of  twenty-one  years,  that  my 
said  Trustees  and  their  Heirs  shall  continue  to  receive 
the  Rents  aud  Profits  of  my  said  Freehold  and  Copy- 
hold Estates,  and  apply  the  whole  thereof  or  so  much 
thereof  as  they  shall  deem  necessary,  for  the  use  and 
benefit  of  my  said  Son,  till  he  has  attained  that  age. 
And  I  do  hereby  authorize   and    empower  «fny  said 
Trustees  and  their  Heirs  to  let,  set  and  maipage  my 
said  Freehold  and  Copyhold  Estates,  during  the  con- 
tinuance of  the  Trust  hereby  in  them  reposed,  in  such 
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manner  as  they,  shall  judge  most  for  the  benefit  of  ibe 
Persons  interested  thereb/' 

In  1792  the  Testator  died,  leaving  W.  H.  AsfiwM^ 
his  only  Child,  his  Heir  at  Law.  In  1796  W.  H. 
Aspifudl  attained  the  age  of  twenty-one  years;  and, 
in  October  1804,  ^^^  intestate  and  without  Issue, 
leaving  the  Plaintiff  (who  was  the  Testator's  Nephew, 
mentioned  in  his  Will)  his  Heir  at  Law,  and  who  there- 
upon became  the  Heir  at  Law  of  the  Testator. 

The  Bill  alleged  that,  upon  the  death  of  TT.  H.  Aspinatt, 
the  Plaintiff  became  entitled  to  one  moiety  of  the  Tes- 
tator's real  Estates,  or  to  receive  one  moiety  of  the 
Rents  thereof,  during  the  lifetime  of  the  Widow,  and 
to  the  whole  of  those  E$tates  after  her  decease. 

Mr.  Sugden  and  Mr.  Palmer  in  support  of  the 
Demurrer: — 
The  Testator  gives,  expressly,  one  moiety  of  his 
Freehold  and  Copyhold  Estates  to  his  Wife  for  her 
life,  and  the  other  to  his  Son,  generally,  without  any 
words  of  restriction.  After  the  death  of  the  Wife,  the 
Son  is  to  have  a  Conveyance  in  fee  made  to  him  of  the 
whole  Estate.  But  if  he  died  without  Issue  in  the  life- 
time of  the  Wife,  the  Trustees  are  directed  to  convey 
the  Estate  to  the  Plaintiff.  But  he  is  not  to  take  any 
thing  until  after  the  death  of  the  Wife.  There  is  no 
Devise  of  the  moiety  given  to  the  Son.  The  question 
is,  whether  lender  these  circumstances  there  is  not  a 
necessary  implication  in  Law  that  the  Widow  is  to 
take  that  Moiety,  as  well  as  the  one  which  is  expressly 
devised  to  her? 

One  point  is  quite  clear  upon  the  authorities,  that,  if 
a  Testator  devise  to  his  Heir  after  the  death  of  his  Wife, 
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the  Wife  takes  for  life  by  implication ;  because  the 
Devise  to  the  Heir  shows  an  intention  that  he  is  not  to 
take  until  after  the  death  of  the  Wife.  The  Rule  is 
the  same  where  the  Devise  is  to  a  Stranger  after  the 
death  of  the  Wife.  Considering  the  Rule  to  be  as  we 
have  stated  it,  it  is  clear  that  the  Widow  is  entitled  to 
the  moiety  given  to  W.  H.  Aqnnall;  for  it  is  devised 
to  the  person  who  must  be  the  Heir  at  Law  of  the  Tes- 
tator, as  well  as  of  his  Son,  at  the  time  when  the  De- 
vise  is  to  take  effect.  The  question  is  not  who  is  the 
Heir  of  the  Testator  at  his  death,  but  who  is  his  Heir 
at  the  time  when  the  Devise  takes  effect  There  is  no 
Devise  to  the  Nephew,  except  in  the  event  in  which  he 
must  be  the  Heir  of  the  Testator,  namely,  the  death  of 
the  Son  without  issue,  and  therefore  the  principle  of 
the  Rnle  applies  in  this  Case.  In  the  Case  of  Doe  v. 
Bowling  (a)  it  was  admitted  in  the  argument,  in  reply 
to  a  questbn  put  by  Abbott,  C.  J.  that  on  the  death  of 
the  three  Daughters  without  issue,  the  Heir  at  Law  of 
tibe  Survivor  would  be  one  of  their  three  Uncles  men- 
tioned in  the  residuary  Clause,  and  it  was  held  that  the 
Husband  did  take  an  Estate  for  life  by  implication. 
There  is  a  Case  in  the  Year  Book,  13  H.  7.  fol.  17.  in 
which  a  man  devised  his  goods  to  his  Wife,  and  that, 
after  the  decease  of  his  Wife,  his  Son  and  Heir  should 
have  the  House  where  his  Goods  were;  and  it  was 
held  that  this  was  a  good  Devise  of  the  House  to  the 
Wife  for  her  life  by  implication.  This  is  a  very  strong 
Case,  because  the  Goods  were  expressly  given  to  the 
Wife  for  life,  and  the  House  was  not  expressly  given 
to  her.  This  Case  is  referred  to  in  Bro.  Ab.  Title  Deme, 
pi.  52.  There  is  another  Case,  pi.  48^  which  is  as 
follows :  '^  A  man  wills  that  J,  S»  shall  have  his  Land 
after  the  death  of  his  Wife,  and  dies ;  there  the  Wife 

(a)  5  B.  &  A.  723. 
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of  the  Devisor,  by  these  words,  shall  have  the  Land  lor 
term  of  her  life,  f ofjone  intentionU  wAvniatii**  Lord 
Chief  Justice  FaugAon,  in  giving  judgment  in  Gardner 
y.  Sheldon  {b\  states  the  former  of  these  two  Cases  as 
an  authority.  But  he  endeavours  to  overrule  the  latter 
of  them,  by  drawing  a  distinction  between  a  Devise  to  a 
stranger,  and  to  the  Heir.  .  The  Case  of  Hortan  v.  Her- 
tan  (c)'is  said  not  to  have  been  determined,  and  is  clearly 
overruled  by  Boe  v.  Summenei  (c2).  In  late  Cases  im- 
plications have  been  made  which  would  not  have  been 
made  in  former  ones:  as  in.  Tem^  v.  Agar  (e)  and 
Handily  v.  James  (/>.  In  the  Case  in  JBro.  Ab.  pi.  48, 
the  Law  was  held  the  same  in  the  Case  of  a  Stranger 
as  in  the  Case  of  an  Heir.  Under  the  authority  of 
this  Case  and  of  Boe  v.  Summenety  we  contend  that 
the  Widow  is  entitled  to  an  Estate  for  life,  by  im- 
plication, in  the  Son's  Moiety.  The  other  point  in 
this'  Case  is,  whether,  tiie  Widow,  having  had  one 
mdiety  of  the  Bents  given  to  her  esqpressly,  is  not 
precluded  from  taking  any  thing  more  by  implication. 
The  Case  in  13  Hen.  7,  is  an  express  authority  for 
answering  this  question  in  the  negative.  For  there  the 
express  gift  of  the  Goods  did  not  prevent  the  Widow 
from  taking  the  House  by  implication.  And  the  same 
doctrme  is  laid  down  by  Vaughan,  C.  J.  (g).  Besides 
these  moieties  are  as  distinct  as  any  Estates  in  severalty; 
and  the  Nephew  is  to  take  nothing  but  the  entirety. 


Mr.  Agar  and  Mr.  Spenee,  for  the  Plaintiff: — 
The  Question  which  has  been  argued  for  the  De- 
fendant does  not  arise ;  for  this  is  a  mere  IVust  Estate^. 

(5)  Vaoghan,  Q63.  (c)  Cro.  Jac.  74. 

(d)  5  Burr.  2608 ;  and  S.  C.  a  Black.  6ga. 
(0  12  East,  353-  (/)  1  Marshall,  592, 

(^)  Vaugban,  165.  %66. 
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The  Rents  of  one  moiety  are  to  remain  in  the  hands     '    1614. 

of  Trustees  until  the  death  of  the  Wife,  for  the  benefit 

of  the  Heir.    An  Estate  by  implication  is  given  only 

where  there  is  no  Tenant  to  the  Freehold.    Here  there        Petyiii. 

is  no  necessity  for  giving  such  an  Estate ;  because  the 

Trustees  are  Tenants  of  the  Freehold.    To  exclude  the 

Heir  there  must  be  a  necessary  implication  that  he  is 

not  to  take.    Is  it  a  necessary  implication  that,  because 

the  Nephew  is  to  have  the  legal  Estate  conreyed  to  him 

after  the  death  of  the  Widow,  he  is  not  to  enjoy  one 

moiety  of  the  Rents  during  her  life?  The  Law  upon 

this  subject  is  very  deariy  laid  down  by  Vaughan,  C.  J.  (A). 

That  the  same  doctrine  is  still  Law^  appears  firom  the 

Case  of  Dyer  t.  Dyer  (t). 

Ifr.  Sugden,  in  reply,  said,  that  it  made  no  difference 
in  this  Case  that  there  was  a  Devise  to  Trustees,  for 
that  the  Court  would. put  the  same  construction  upon 
the  Devise  in  question  as  it  would  upon  a  direct  Devise 
to  the  Parties. 

The  Vice-Chancbllob  :— 

If  this  Case  involved  the  general  points  which  have 
been  urged  on  the  part  of  the  Defendant,  it  would 
undoubtedly  have  been  my  duty  to  send  it  for  the  opi- 
nion of  a  Court  of  Law.  But  these  points  do  not  arise ; 
and  there  is,  in  this  Case,  nothing  which  I  can  send  to 
a  Court  of  Law. 

This  Testator  devises  his  Estate  to  Trustees,  upon  trust, 
after  the  death  of  his  Widow,  to  convey  it  to  his  Son, 
and,  if  his  Son  happen  to  die  without  Issue  living  the 
Widow,  then,  after  the  death  of  his  Widow,  to  convey 

(h)  See  Vaughaa,  26s.  (t)  1  Mer.  414. 
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the  Estate  to  his  Nephew ;  and,  as  to  the  interim  Rents, 
and  Profits,  upon  Trust  to  pay  a  moiety  to  the  Widow 
for  her  Ufe,  and  the  other  moiety  for  her  life  to  the  Son. 
He  happens  to  make  no  further  disposition  of  this 
moiety  of  the  Rents  and  Profits,  if  the  Son  should 
chance  to  die  before  the  Widow:  and  the  Question  is, 
whether  the  Court  is  therefore  to  intend  that  he  meant 
the  Widow  to  take  that  moiety  also.  There  is  neither 
Authority  nor  Principle  for  such  an  implication.  It  haa 
been  argued  that  it  is  now  to  be  considered  as  the 
Rule  of  Construction^  that,  if  an  Estate  be  given  not 
to  the  Heir,  but  to  a  Stranger,  after  the  death  of  A, 
A.  takes  by  implication.  I  cannot  allow  such  a  pro- 
position to  pass  without  entering  my  Protest  against 
it.  I  am  not  aware  there  is  any  Authority  to  support 
it.  If  a  Testator  gives  to  his  Heir,  after  the  death  of  A, 
he  plainly  means  that  his  Heir  should  not  take  during 
the  life  of  A,  and,  having  named  no  other  person  to 
take  during  the  life  of  A,  it  is  necessarily  to  be  implied 
that  he  means  A.  to  take  during  his  own  life.  But  if 
the  Testator  gives  to  a  Stranger  after  the  death  of  A,  it 
does  not  plainly  and  necessarily  appear  firom  thence  that 
he  means  that  his  Heir  should  not  take  during  the  life 
of  A ;  and  it  is  against  the  first  principles  of  Construe^ 
tion  to  disinherit  an  Heir  by  conjecture. 
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WHYTE  V.  O'BRIEN.  fl7tb  Janunry. 

-   -     ^ 

The  Court  was  moved,  on  behalf  of  the  Plaintiff,  for         Set-qf. 
an  Iiiijunction  to  restrain  the  Defendant  from  proceeding       Injunction. 
to  execution  upon  a  Verdict  obtained  by  him  in  an      ^  person 

Action  at  Law  against  the  Plaintiff.  against  whom  a 

Verdict  had  been 
The  Bill  stated  that,  since  the  Verdict  had  been  opined,  having 
given  against  the  Pkuntiff,  he  had  acquired  by  pur-  quired  a  Demand 
chase  Bills  of  Exchange  accepted  by  the  Defendant  to  a  greater 
to  an  amount  exceeding  that  for  which  the  Verdict  had  JjJ^'^^^h? 
been  obtained.    There  was  an  Affidavit  of  this  fact.       obtained  it,  is 

not  entitled  to 
Mr.  Sugden  and  Mr.  Wibon  for  the  Plaintiffs.  an  Injunction  to 

restrain  Pro* 
Mr.  Simphinmm  for  the  Defendant.  ceedings  on  the 


Veidici. 


The  Vice-Chancellgk  : — 
The  Question  is«  whether  a  Bill  of  this  kind  can  be 
maintained.  At  Law,  where  a  Defendant  claims  a  set-off, 
the  truth  of  his  Claim  comes  to  be  tried  at  the  same 
time  with  the  demand  raised  by  the  Action,  and  is  de- 
cided by  the  same  Verdict  If  after  the  Verdict  the  De- 
fendant acquires  for  the  first  time  a  cross  demand 
against  the  Plaintifi^  he  cannot,  for  that  reason,  by  any 
proceeding  at  Law  defeat  or  delay  the  Plaintiff  from 
the  benefit  of  his  Verdict.  It  is  not  reasonable  that  a 
cross  demand  thus  subsequently  acquired  should  delay 
the  Plaintiff  from  the  benefit  of  his  Verdict,  until  the 
validity  of  this  demand  is  ascertained  by  a  second  Trial ; 
and,  in  this  Case,  Equity  must  follow  the  Law.  Equi- 
table set-off  is  where,,  by  reason  of  the  nature  of  the 
cross  demand,  there  can  be  no  set-off  at  Law.  Here 
the  demand  is  purely  legal. 

Motion  refused,  with  Costs. 
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Tenant  far  Ufe. 


i8«4-  HIBBERT  v.  COOKE. 

a7th  January. 

This  was  a  BUI  to  administer  the  Truata  of  the  Wilt 

of  J.  Cooke.  Sarah  Cooke  the  Widow  of  the  Testator  wa» 

T  .Z**?S*  ^V       one  of  the  Defendants.  She  was  Devisee  for  life  of  his 

Lite  of  Real 

Estates  under  a    real  Estates  and  of  his  residuary  personal  Estate^  with 

Will  having  Remainder  to  his  Son  for  life ;  with  Remainder  to  the 
k^  fishing  a       Son's  Children,  absolutely,  as  Tenants  in  common.  The 

Mansion-house    Will  directed  the  leasehold  Estates  of  the  Testator  to 
which  the  Tes-    y^  .it 
tator  had  begun,  ^  •^^Id- 
butleftunfinish- 

ed,  and  alM  m  it  appeared,  by  the  Answer  of  the  Widow,  that  at  the 
Mansion-house  ^^^  ^^  ^®  Testator's  death  he  was  engaged  in  building 
which  had  been  a  new  Mansion-house  which  was  then  neariy  finished, 
roL^Scourt!^  and  that  she  had  proceeded  to  complete  it;  and  that 
in  a  Suit  for  she  had  afterwards  expended  a  considerable  sum  in  re* 
administering  pairing  it,  in  consequence  of  its  being  damaged  by  the 
Will,  directed  an  ^7  ^^^  ^^^  Answer  likewise  stated  that  the  Leas^ 
Inquiry  whether  hold  Estates  of  the  Testator  had  been  underlet  by  him 
iLn^t  of  ^^  at  small  Ground  Rents,  on  Leases  which  had  but  few 
Parties  inte-        years  to  run  at  the  time  of  his  death  and  were  for 

mted  that  the     much  shorter  Terms  than  his  Lease :  that  it  would  have 

Mansion-house 

should  be  finish-  ^^^  ^^^  ^^^  benefit,  as  Tenant  for  life,  had  the  Lease- 

ed,  but  refused     holds  been  sold  immediately  after  the  death  of  the  Tes- 

SbeRepS^raS  **^''  ^"^  ***»  ^^  *  ^^'^  ^  ^®  ^^^^^^  ^^  ^^  ^^ 
said  if  it  was       and  his  Children,  she,  as  an  Executrix  under  the  Will, 

l^/of  a^*  had  concurred  in  delaying  the  sale  till  the  Underleases 
Parties  inte-  bad  expired,  although  by  this  delay  her  own  Income  as 
rested,  that  the  Tenant  for  life  had  been  diminidied.  She  therefore 
should  have  claimed  to  be  entitled  to  Compensation,  out  of  the  gene- 
been  finished,  ral  residuary  Estate,  in  respect  of  the  sums  thus  laid  out 
and  there  was  no 

personal  Estate  applicable,  the  Expense  should  be  a  Charge  on  the 
real  Estates. 
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by  her  on  the  Mansion-house,  and  also  in  respect  of         1894. 
the  dimination  of  her  Income  by  the  delay  in  the  sale     ' 
of  the  Leasehold  Estates.  H»be»t 

Cooke, 
Tfie  Cause  now  came  on  to  be  heard ;  and  the  only 
question  was  as  to  these  Clainis  by  the  Widow. 

Mr.  Hari  and  Mr.  Tinney  for  the  Plaintifia. 

Mr.  HedU  and  Mr.  Purvit  for  the  Defendant,  the 
Widow,  mentioned  the  Case  of  Graves  y.  Graves,  at 
the  RoUs  in  March  1823,  in  which  an  Inquiry  waa 
directed  as  to  Sums  expended  by  a  Widow,  Tenant  for 
life,  in  effecting  substantial  Repairs  on  the  Mansion- 
house.  The  Registrar's  Books  had  been  searched  to 
ascertain  what  had  been  done  on  the  Masier^B  Report 
in  that  Case ;  but  no  further  Entry  appeared  beyond 
the  Order  which  directed  the  Reference  to  the  Master 
to  make  the  Inquiry  as  to  the  Sums  expended. 

Mr.  Wrtnf,  Amicus  Curus,  stated  that  he  was  one  of 
the  Counsel  in  the  Case  of  Crraves  y.  Graves;  and 
that  the  Inquiry  had  been  directed  in  that  Case  to 
ascertain  the  Amount,  in  order  that  the  Widow  might 
obtain  a  Security  by  way  of  Mortgage  of  the  Estates. 

Mr.  Home,  Mr.  Raupell,  Mr.  Spence  and  Mr.  Theo- 
bald  for  the  yarious  other  Parties,  Defendants,  inte- 
rested under  the  Will,  did  not  oppose  an  Inquiry. 

The  Fice^Chancellor  referred  it  to  the  Master  to 
inquire  whether  it  was  for  the  benefit  of  all  Parties 
interested  in  the  Testator's  Estate  that  the  Mansion- 
house  should  haye  been  finished ;  and  if  so,  then  to 
inquire    what  had    been   properly  expended   by  the« 
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i8d4.         Widow  in  diat  reapeet    And  also  to  inquire  whether 
'  it  was  for  the  benefit  of  those  who  might  become  enti- 

HuBBRT  ^^  ^  ^^  residuary  personal  Estate  after  the  death  of 
CooKB.  the  Widow,  that  the  Sale  of  the  Leasehold  Estates 
should  be  delayed  until  the  expiration  of  the  Under- 
leases granted  by  the  Testator ;  and  in  case  the  Trqa- 
tees  should  find  that  the  Delay  was  for  their  benefit 
he  was  to  inquire  further,  what  Compensation  the 
Widow  would  be  entitled  to  in  respect  of  her  loss  of 
Income  by  the  delay  of  Sale  from  the  death  of  the 
Testator  until  the  present  time ;  and  what  she  would 
be  further  entitled  to  in  respect  of  her  future  loss  of 
Income  firom  the  present  tune  until  the  expiration  of 
the  Under-leases. 

But  his  Honor  refiised  to  make  any  Order  with 
respect  to  the  Expense  occasioned  by  the  Dry  Rot, 
considering  that  it  was  an  Ex!pense  to  which  a  Tenant 
for  Life  choosing  to  occupy  a  Mansion-house,  must 
submit.  And  his  Honor  also  observed,  that  upon  the 
principle  of  this  Order  he  must  have  directed  the 
Inquiry,  even  if  there  had  been  no  personal  Estate 
applicable  to  satisfy  the  Expense;  and  must  have 
directed  the  Expense  to  be  a  Charge  upon  the  real 
Estate. 


<X  ^t^i^f^^^    gj   Ci:V*»y4^c^«,     /<y^^*^^-    U^^ 
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1834. 
NAYLOR  x>.  WINCH.  a7th,  «8th,  ggth 

January. 

JOHif  WINCH,  by  his  WiU,  dated  the  8th  of  March     '  AmuUy. 

1796,  bequeathed  to  the  Plaintiff,  then  the  Wife  of     Agreement. 

R.  Mealy,  an  Annuity  of  600 /•  per  annum^  to  com-        Mutake* 

mence  six  months  after  his  decease,  for  her  life,  and     The  Cpurt 

the  Issue  from  her  Body  lawfully  begotten-,  in  failure  of  f^nnot  inouire 

which  to  revert  to  his  Heirs;    and  he   requested  his  quacy or inade- 

Friends,  N.  E,  Kindersley  sxkd  T.  Cockbum,  to  act  as  quac^ofthe 

Trustees  for  her,  so  that  the  Annuity  might  be  secured  «^"f»<*«^«*i<?  0^ 

'  ,    .  a  Compromise 

for  her  sole  use  and  benefit ,  and  that  it  might  be  ftirly  and  deli« 

paid  to   her  quarterly,  or  half-yearly,  as  tliey  might  heratelymade. 

deem  proper ;  and  he  appointed  his  Brothers,  George  ^y^^  ^^u  that  a 

Winch  and  James  Winch,  his  Executors  and  residuary  Trustee  cannot 

^&^^'  r^^c^i^e 

Trust,  prevails 
The  Testator  died  soon  after  the  date  of  his  Will;  where  the  rela- 
and  the  Executors  proved  it  in  the  Mayor's  Court  at  gjyee  no  advan- 
Madras  Patnam,  where  the  Testator  and  the  Plaintiff  tage. 
were  resident  at  the  time  of  making  his  Will,  and  of 
his  Death.  . 

By  an  Indenture  dated  the  8th  of  March  1798, 
made  between  the  Executors  of  the  one  part,  Adrian 
and  John  De  JFWe<  of  the  second  part,  and  Mr. 
Kindersley  and  Mr.  Cockbum,  the  Trustees  for  the 
Plaintiff  under  the  Will,  of  the  third  part,  aft;er  reciting 
the  Will,  and  that  Mr.  Kindersley  and  Mr.  Cockbum  had 
declined  accepting  the  Trusts  of  it  for  a  longer  period 
than  the  natural  life  of  the  Plaintiff,  the  Executors  as- 
signed to  A  and  J.  De  Frie^,  their  Heirs,  Executors  and 
Administrators,  the  sum  of  ao,ooo  Star  Pagodas,  part  of 
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the  Testator's  Estate,  upon  Trust  to  pay,  out  of  the 
Interest  and  Produce  of  that  Sum,  the  Annuity  of  600  /. 
to  Mr.  Kindersley  and  Mr.  Cockbum,  their  Heirs,  Exe- 
cutors or  Administrators,  for  the  sole  use  and  benefit 
of  the  Plaintiff  during  her  life ;  and,  after  her  decease, 
to  repay  the  principal  Sum  of  ao,ooo  Star  Pagodas  to 
the  Executors,  who  thereby  bound  themselves,  their 
Heirs,  Executors  or  Administrators,  upon  such  repay* 
ment,  to  cause  the  said  Annuity  of  600 /•  to  be  paid  to 
such  Issue  of  the  body  of  the  Plaintiff  as  should  or 
might  be  lawfully  begotten  during  the  time  of  his,  her 
or  their  natural  lives,  or  the  lives  of  the  Survivor  or 
Survivors,  to  each  an  equal  Part  or  Share,  with  benefit 
of  Survivorship,  agreeable  to  the  true  meaning  and 
intent  of  the  Will,  in  such  manner  as  they  would  have 
been  bound  to  do  if  that  Deed  had  not  been  made. 
It  was  also  provided  by  this  Deed,  that  if  the  Executors 
should  find  it  advantageous  to  the  Estate  to  remit 
the  principal  Sum  of  20,000  Pagodas  to  Ef^land,  and 
to  place  the  same  in  the  Public  Funds,  with  such  other 
and  further  Sum  as  might  be  sufficient  to  produce  an 
Interest  equal  to  the  Annuity,  it  should  be  lawfiil  to 
the  Parties  to  enter  into  such  other  and  further  Agree- 
ment as  might  be  requisite  for  that  purpose. 


The  Plaintiff",  as  well  as  her  Trustees  and  the  Exe- 
cutors, were,  at  the  time  when  this  Deed  was  executed, 
resident  in  India;  and  although  she  was  not  made 
a  Party  to  the  Deed,  she  was  privy  to  it,  approved  of 
if^  and  acted  under  it. 


In  the  year  1799,  the  Executors  came  to  England^ 
and  proved  the  Will  in  the  Prerogative  Court  of  Can- 
terbury.  In  1808,  the  Plaintiff  being  then  a  Widow, 
intermarried  with  Mr.  H.  Naylor. 


CASES  IN  CHANCERY, 

By  the  Settlement  dated  the  i6ih  of  December  1808, 
made  in  contemplation  of  this  Marriage,  the  Plaintiff 
assigned  to  Mr.  Kindenley  and  Mr.  Cockbum  and  two 
other  Gentlemen  the  Annuity  of  600/.  ''given  and 
bequeathed  by  the  Will  of  the  said  John  Winch  to  or 
in  Trust  for  her  and  the  Issue  of  her  body/*  upon 
Trust  to  pay  the  same  to  the  Plaintiff  herself,  for  her 
life,  for  her  separate  use;  and,  after  her  decease, 
''  upon  the  Trusts  by  the  Will  of  the  Testator  directed 
and  declared  of  and  concerning  the  same.'* 
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In  1809,  ^®  Trustees  under  this  Settlement  filed  a 
Bill  in  this  Court  against  the  Executors,  the  Plaintiff 
and  her  Husband,  and  a  Child  of  the  Marriage  then 
bom,- for  the  purpose  of  compelling  the  Executors  to 
vest  in  the  English  Funds  as  much  money  as  would 
produce  the  Annuity  of  600/. ;  and  in  this  Bill  it  was 
suggested  that  the  Plaintiff  claimed  to  be  entitled  to 
the  Annuity,  not  for  her  life  only,  but  absolutely.  In 
the  Deed  of  1798,  and  in  the  Marriage  Settlement  of 
1808,  it  had  been  taken  for  granted  that  the  Plaintiff 
was  entitled  for  life  only.  The  Executors  had  refused 
to  make  the  investment  required  in  the  English  Funds, 
inasmuch  as  it  would  occasion  a  great  loss  to  them  as 
the  residuary  Legatees  of  the  Testator's  Estate ;  and 
they  also  insisted  upon  a  right  to  compel  the  Plaintiff 
to  accept  her  Annuity  from  the  20»ooo  Star  Pagodas 
in  In^,  according  to  the  Deed  of  1798. 

In  March  1818,  it  was  agreed  between  the  Plaintiff, 
her  Husband,  the  Trustees,  and  the  surviving  Exe- 
cutor, (the  other  Executor  being  then  dead),  that 
upon  a  proper  investment  being  made  in  the  Public 
Funds  of  Great  Britain  for  answering  the  Annuity  of 
600/.  the  Suit  instituted  in  1809  should  be  terminated 
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and  the  Bill  dismissed.  Accordingly  a  Deed  dated  the 
33d  of  March  181 2,  between  the  Plaintiff  and  her 
Husband  of  the  first  part,  the  Trusteeid  of  the  Settle- 
ment of  1808  of  the  second  part,  and  thesorviving 
Executor  of  the  third  part,  wsLs  prepared  and  duly  ex- 
ecuted by  all  Parties.  This  Deed,  after  reciting  the  variooB 
circumstances  already  mentioned,  recited  that  '^  doubts 
were  entertained  respecting  the  true  construction  and 
effect  of  the  Testator's  Will  in  certain  contingencies  ;^ 
and  that  it  had  been  agreed  to  invest  a  sufficient  sum 
in  the  Funds  of  Great  Britain^  for  the  purpose  of 
eecuring  the  Annuity  upon  all  the  Trusts  declared  con- 
cerning the  same  in  the  Will  of  the  Testator,  ^  except 
so  far  as  the  said  Trusts  are  altered  by  virtue  of  these 
presents ;"  and  also  reciting  that  the  Executor  had  ac- 
cordingly inrested  the  sum  of  lii,0oo/.  Navy  Five  per 
Cent  Annuities  in  the  joint  Names  of  himself  and 
another  Trustee  named  by  him,  and  of  Mr.  Kindersley  and 
Mr.  Cockbum,  witnessed  that,  for  declaring  the  Trusts  of 
the  sum  of  12,000  /.  Navy  Five  per  Cent  Annuities  so 
invested,  it  was  declared  and  agreed  by  all  the  Parties 
that  the  Trustees  in  whose  names  that  sum  was  invested 
should  stand  possessed  thereof  in  Trust  to  pay  the 
Dividends  thereof  to  the  Plaintiff  for  life,  for  her  sole 
and  separate  use,  in  satisfaction  of  the  Annuity  of  600/. 
and  in  lieu  of  all  interest  in  the  20,000  Star  Pagodas, 
and,  after  her  decease,  to  stand  possess.ed  of  the  Capital 
Sum  of  12,000/.  Navy  Five  per  Cent  Annuities,  upon  the 
Trusts  and  for  the  intents  and  purposes  created  by  the 
Testator  concerning  the  Annuity  of  600/.  ''  except  so 
far  as  the  same  Trusts  were  varied  by  the  Assignment 
thereby  made  by  the  Plaintiff  and  her  Husband  of  all 
their  Interest,  in  any  event,  contingency  or  possibility 
in  the  Capital  Sum  of  12,000/.  Five  per  Cent  Annuities 
after  the  decease  of  the  Plaintiff,  whether  such  right  or 
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interest  should  vest  in  the  Plaintiff  and  her  Hasband 
in  their  own  right,  or  as  Representative  of  any  of  her 
Children,  or  by  any  other  means  whatsoever;"  and  it 
was  thereby  provided  that,  in  case  the  Plaintiff's  Hus- 
band should  survive  her,  and  the  Executor  should  on 
her  death  become  entitled,  by  virtue  of  the  Testator's 
Will  or  otherwise,  for  his  own  use,  to  any  part  of  the 
Capital  Sum  of  12,000/.  Navy  Five  per  Cents,  then  that 
a  sufficient  part  thereof  should  be  conveyed  to  Trustees, 
in  order  that  the  Plaintiff's  Husband  should  receive 
out  of  the  Dividends  an  Annuity  of  300  /.  for  his  life ; 
and  the  Plaintiff  and  her  Husband  accordingly  assigned 
to  the  Executor,  absolutely,  all  right  and  interest  in  the 
12,000  /.  Navy  Five  per  Cents  that  might  accrue  to 
them  in  any  event  after  the  death  of  the  Plaintiff, 
or  in  right  of  Representation  to  any  of  the  Plaintiff's 
Children. 
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The  Plaintiff's  Husband  died  sometime  before  the 
present  Bill  was  filed  by  her  against  the  surviving 
Executor,  the  Trustees  of  the  Settlement  of  1808, 
the  Trustees  under  the  Deed  of  1R12,  and  the  Children 
of  the  Plaintiff,  praying  to  have  it  declared  that  she 
took  an  absolute  interest  in  the  Annuity  of  600/. 
under  the  Will  of  the  Testator,  and  to  have  transferried 
to  her  the  Capital  Sum  of  12,000/.  Navy  Five  per 
Cent  annuities. 

Mr.  Home  and  Mr.  Kindersley,  for  the  Plaintiff: — 

I.  Under  the  Will  the  Plaintiff  must  be  held  to  be 
absolutely  entitled  to  the  Annuity ;  and,  as  the  Deed  of 
Compromise  proceeded  upon  a  mistake  as  to  the  nature 
of  her  interest  in  the  Annuity,  she  cannot  be  bound  by 
it.  The  interest  which  the  Plaintiff  took  in  the  Annuity 
under  the  Will  was  an  Estate  in  the  nature  of  a  Fee- 
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simple  conditional  at  Common  Law.  Turnery,  Tumer(a), 
The  only  difference  between  the  Bequest  in  that  Case 
and  the  present,  is  that  the  Testator  here  uses  the  words 
"  issue  from  her  body."  These  words  used  in  a  Will  of 
real  Estate  would  give  an  Estate  tail,  or  a  Fee-simple 
conditional  before  the  Statute  de  Donis ;  and,  as  an  An- 
nuity is  not  a  species  of  Property  within  the  operation 
of  that  Statute,  the  Plaintiff  must  be  held  to  take  this 
Annuity  as  a  Fee-simple  conditional.  The  nature  of  such 
an  Annuity  issuing  out  of  the  general  personal  Estate 
of  a  Testator  is,  according  to  the  Expression  of  Lord 
Loughborough  in  Turner  v.  Ttamer,  personal  only  as  to 
its  remedy,  but  real  as  to  its  descent.  A  real  interest 
is  created  in  personal  Property  by  the  gift  of  an  Annuity 
with  words  of  inheritance,  just  as  a  personal  Interest 
is  giren  out  of  real  Estate  by  a  term  of  years.  The 
Interest  which  a  Husband  takes  in  an  Annuity  given  to 
his  Wife  as  a  Fee  conditional,  is  different  from  that 
which  he  takes  in  personal  Estate  given  to  his  Wife. 
Therefore,  where  a  Woman  is  entitled  to  a  Fee-simple 
conditional  in  an  Annuity,  and  she  dies  leaving  a 
son,  her  Husband,  though  he  survives,  can  not  be  en- 
titled to  any  Interest  in  the  Annuity.  There  are  many 
Cases  in  which  it  has  been  held  that,  where  Parties 
mistake  their  interests,  the  Court  will  relieve  against  a 
compromise  entered  into  under  the  mistake.  In  the 
present  Case  it  is  plain  that  the  Plaintiff  was  ignorant 
of  the  extent  of  the  Interest  which  she  had  in  this 
Annuity,  and  could  not  intend  to  give  up  a  perpetuity 
in  the  Annuity,  because  she  did  not  know  thatshe  was 
entitled  to  a  perpetuity  in  it.  By  the  Deed  of  1798  the 
Parties  took  upon  themselves  to  declare  what  were 
their  Rights  under  the  Will,  and  mistook  the  nature  of 


(a)  1  Bro.  C.  C.  393. 
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the  PlaintifPs  interest  in  the  Annuity.    Updn  that  mis-  1824: 

take  all  the  subsequent  Deeds  were  founded^  for  they 

all  proceed  on  the  notion  that  the  Plaintiff  was  entitled 

only  to  a  life  Interest  in  the  Annuity.  WiuchI 

II.  The  mistake  in  tliis  Case  is  of  such  a  nature  an 
the  Court  will  relieve  against.  It  is  not  necessary  that 
there  should  be  Fraud  or  Concealment  in  order  to  obtain 
relief  against  Deeds  entered  into  by  Parties  who  mistook 
their  Rights  in  the  Property  affected  by  them.  The 
Doctrine  of  the  Court,  as  established  by  many  Cases,  i» 
that,  if  Parties  enter  into  a  Deed  under  a  mistake  as 
to  dieir  rights,  this  Court  will  relieve  them  and  rescind 
the  Deed.  Pooley  v.  Ray  (Jb) ;  Hitchcock  v.  Giddings  (c) ; 
Farewell  y.  Coker  (d) ;  Turner  v.  Turner  (e) ;  Lamdowne 
▼.  Lansdoume  (J) ;  Bingham  v.  Bingham  (g) ;  Pusey  v. 
Desbauverie  (h).  The  Deed  of  1813  contains  in  itself 
sufficient  evidence  that  the  Plaintiff  executed  it  under 
a  mistake  as  to  her  Right.  That  Deed  recites  the  Deed 
of  1798,  which  states  the  Plaintiff  to  have  a  life  Interest 
in  the  Annuity.  No  passage  in  the  Deed  of  181s  con* 
tains  any  thing  to  show  that  any  notion  of  the  Plain- 
tiff's Rights  was  then  entertained  different  from  that 
expressly  stated  in  the  Deed  of  1798,  excepting  these 
words:  "  And  whereas  doubts  being  entertained  re^ 
specting  the  true  construction  and  effect  of  the  Will 
of  the  said  John  Winch  in  certain  contingencies."' 
The  words  '  in  certain  contingencies*  show  that  the 
doubts  referred  to  some  other  possible  Right  which 
the  Parties  fencied  might  arise  upon  the  construction 

(b)  1  P.  W.  355.  (c)  4  Price,  135. 

(d)  Cited  by  Sir  WiHiam  Grant  in  Chohnmddey  v.  Clinton^ 
3  Meriv.  353. 

(e)  2  Cha.  Rep.  81.  (/)  Moseley,  364. 
(g)  1  Vcs.  126.  (A)  3  P.  W.  315- 
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of  the  Will.  It  could  not  mean  that  the  doubt 
as  to  the  extent  of  the  Plaintiff's  Right  in  certain  coa- 
tingenciesi  because  her  right  did  not  depend  upon  any 
contingency.  At  that  time  she  had  two  Children  bom, 
and  her  interest  in  the  Annuity  had  become  absolute. 

in.  The  inadequacy  of  the  consideration  in  the 
present  Case  is  evidence  that  the  Plaintiff  did  not  know 
what  the  extent  of  her  Rights  was  at  the  time  when 
she  executed  the  Deed  of  1812. 

IV,  The  Person  who  made  the  Comjmimise  with  the 
Plaintiff  by  the  Deed  of  1813,  was  the  Executor,  who 
was  himself  a  Trustee  for  the  Plaintiff  who  was  at  thai 
time  a  married  Woman,  and  was  not  therefore  competent 
to  enter  into  such  an  arrangement  with  her.  It  was  his 
duty  to  protect  her  Interests  under  the  Will  in  the 
Property  which  was  given  to  her  separate  use. 

V.  Another  Class  of  Cases  which  may  be  applied  to 
the  present  is  that  in  which  the  Court  has  held  that, 
where  general  words  have  been  used  in  a  Deed  which 
extend  to  include  matters  not  within  the  contempla- 
tion of  the  Parties  or  the  amount  of  the  Consideration, 
the  operation  of  the  general  words  was  to  be  restrained 
to  the  particular  object  expressed  to  be  within  the  view 
of  the  Parties.  Ramsd^  v.  HyhQn(i),  is  a  Case  very 
nearly  approaching  to  the  present ;  for  the  Court  there 
held  that,  in  a  Deed  executed  between  a  Brother  and 
Sister,  a  general  Release  was  not  binding  as  to  Rights 
of  which  the  Parties  were  ignorant  at  the  time.  The 
same  Principle  was  acted  on  in  Cole  v.  Gibson  (k).  In 
Conn  V.  Catm  (t),  Lord  Maccle^ld  says, ''  If  the  Party 
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.  reklusing  is  ignorant  of  his  Bight,  or  if  his  Right  is 
concealsd  from  him  by  the  person  to  whom  the  Release 
ift  made,  there  will  be  good  reasons  for  the  setting 
cftside  of  the  Release/'  In  Gibbuns  v*  Count  (m).  Lord 
Alvanky  said, ''  No  man  can  doubt  that  this  Court  will 
never  hold  Parties  acting  upon  their'  Rights  (doubts 
arising  ^  to  those  Rights,)  to  be  bounds  unless  they  act 
with  full  knowledge  of  all  the  doubts  and  difficulties 
that  arise/' 
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Mr.  Wigram,  for  the  Trustees. 

Mr.  Sugden  and  Mr.  Collinson,  for  the  Defendants,, 
the  infant  Children  of  the  Plaintiff: — 

I.  It  is  by  no  means  clear  that  the  Plaintiff  can  be 
heldj  on  the  true  construction  of  this  Will,  to  take  an 
absolute  Interest  in  this  Annuity.  The  words  of  the 
Will  are  very  peculiar,  and  import  that  the  Gift  was  to 
the  Plaintiff  for  her  life,  and  to  her  Issue,  if  she  should 
leave  any  living  at  her  death.  The  Question  is,  whether 
the  word  Issue  here  is  to  be  taken  as  a  word  of  Limitation 
or  of  Purchase.  The  words  in  Knight  v.  Ellis  (n)  are 
nearly  the  same  as  in  this  Will ;  and  there  it  was  held 
that  '  Issue'  was  a  word  of  purchase.  The  Case  of 
Warman  ▼•  Seaman  (0),  as  stated  by  Mr.  Feame  (p), 
is  almost  exactly  this  Case ;  for  he  says  that  a  Devise 
of  a  Term  to  A.  for  life,  and  afterwards  to  his  Issue, 
does  not  enlarge  the  Estate  to  A.  But  on  referring 
to  the  Report  of  the  Case  it  does  not  exactly  bear  out 
that  statement. 

XL  If,  however,  the  Plaintiff  is  to  be  considered  as 
the  absolute  Owner  of  this  Annuity  under  the  Will, 


(m)  4  Ves.  849. 
(o)  aCha.  Ca,  208. 


(i»)  3  Bro.  C.  C.  56*. 

(p)  Feame,  Cent.  Rem.  6  edit.  495. 
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the  Deed  of  iSia  has  bound  all  her  Interest  in  it; 
and  then  the  Deed  dedares  that  the  Trustees  are  to 
stand  possessed  of  the  12,000/.  Kve  per  Cents,  afker 
the  Plaintiff's  death,  for  the  benefit  of  the  peisooB 
entitled  under  the  Will. 


Mr.  Heald  and  Mr.  Simpkimon  for  the  Defendant 
Winch,  the  Executor  : 
The  Doubts  which  existed  as  to  the  extent  and  natureof 
the  Interest  which  the  Plaintiff  took  in  the  Annuity  under 
the  Will,  formed  an  adequate  consideration  for  the  com- 
promise which  was  effected  by  the  Deed  of  181s.  No 
case  of  Fraud  is  made  out  by  the  Plaintiff;  and  there 
was  no  Mistake  to  enable  the  Court  to  say  that  the 
Deed  of  1819  ought  to  be  set  aside.  That  Deed  was 
settled  under  the  best  legal  advice  on  behalf  of  all 
Parties:  there  was  nothing  like  surprise ;  and  the  rights 
of  all  the  Parties  to  that  Deed  must  be  held  to  be 
bound  by  it.  If,  as  was  contended  on  behalf  of  the 
Children,  the  Plaintiff  took  only  a  Life  Estate,  then 
it  is  plain  that  the  Executor  was  a  very  considerable 
loser  on  this  compromise,  which  proceeded  upon  the 
notion  that  the  Plaintiff  had  something  more  than 
a  mere  life  Estate  in  the  Annuity.  The  construction 
of  the  Will  admitted  of  doubt ;  that  doubt  was  a  suffi- 
cient consideration  for  the  compromise,  and  the  Deed 
of  Compromise  is  unimpeachable. 

The  Vicb-Chancbllob,  [after  stating  the  Facts 
of  the  Case:] — 

If  a  Party,  acting  in  ignorance  of  a  plain  and  settled 
principle  of  Law,  is  induced  to  give  up  a  portion  of 
his  indisputable  Property  to  another  under  the  name 
of  Compromise,  a  Court  of  Equity  will  relieve  him 
from  the  effect  of  his  mistake.    But  where  a  doubt&l 
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Questioii  arises,  such  as  this  Questiou  of  Construction 
upon  the  Will  of  the  Testator,  it  is  extremely  reason- 
able that  Parties  should  terminate  their  differences  by 
dividing  the  stake  between  them,  in  the  proportions 
which  may  be  agreed  upon.  In  this  Bill  it  is  gene- 
rally alleged  that  the  Plaintiff  was  fraudulently  drawn 
into  this  Deed.  But  that  Allegation  is  totally  unsup- 
ported by  Evidence ;  and  on  the  contrary  it  is  proved^ 
by  the  Defendant  the  Executor,  that  the  transaction 
of  the  Compromise  proceeded  upon  great  dehberation 
on  the  part  of  the  Plaintiff,  her  Husband,  and  her 
Trustees ;  and  that  the  Deed  was  settled  on  behalf  of 
all  Parties,  by  one  of  the  most  respectable  names  in  the 
profession,  the  late  Mr.  ShadweU. 
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It  is  said  that  there  was  either  no  Consideration 
passing  to  the  Plaintiff,  or  a  Consideration  grossly 
inadequate.  That  there  was  a  Consideration  is  quite 
clear — the  investment  of  the  12,000/.  Navy  Five  per 
Cents  in  lieu  of  the  20,000  Pagodas,  and  the  payment 
of  the  Costs  of  the  Suit  in  i8og,  and  the  Covenant 
for  securing  the  300  /.  a  year  to  the  Husband  for  his 
life,  if  he  should  survive  the  Plaintiff,  out  of  any 
Interest  which  the  Executor  might  acquire  in  the 
capital  Sum  or  Stock,  either  by  the  Assignment  of  the 
Plaintiff  and  her  Husband,  or  otherwise  howsoever. 


Where  a  Compromise  of  a  doubtful  Claim  is  entered 
into  fairly,  and  with  due  deliberation  and  upon  con- 
sideration, a  Court  of  Justice  cannot  inquire  into  the 
supposed  adequacy  or  inadequacy  of  the  Consideration. 
Where  is  it  to  find  a  scale  for  determining  the  true 
measure  of  adequacy  i  If  a  Court  is  in  such  a  case  to 
be  governed  by  its  judicial  opinion  upon  the  rights  of 
the  Parties,  then,  to  him  who  by  that  opinion  is  held 
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to  be  entitled  to  the  whole  Property,  no  Consideratiott 
can  be  really  adequate  which  is  less  than  the  whole, 
and  no  Compromise  can  ever  bind  the  successful  Claim- 
ant.   It  is  for  this  reason^  and  because  I  consider  it  to 
be  wholly  immaterial  for  the  purpose  of  deciding  upon 
the  validity  of  the  Deed  of  Compromise,  that  I  do  not 
give  any  opinion  upon  the  arguments  by  which  the 
Coimsel  for  the  Plaintiff  assert  her  Claim  to  the  per- 
petual Annuity.    It  is  enough  to  support  this  Deed, 
that  there  was  a  doubtful  Question  and  a  Compromise 
fairly  and  deliberately  made  upon  consideration ;  and 
the  actual  Rights  of  the  Parties,  whatever  they  might 
be,  cannot  affect  the  question. 


It  is  said,  in  respect  of  the  nature  of  the  Property 
and  of  the  situation  of  the  Plaintiff  as  a  married 
Woman,  that  this  Deed  will  not  have  the  beneficial 
effect  in  favour  of  the  Executor  which  was  intended  by 
it.  But  assuming  this  to  be  so  for  the  sake  of  argument, 
does  it  form  any  reason  why,  at  the  request  of  the  Plain- 
tiff, the  Deed  is  to  be  declared  void?  If  the  Plaintifl^ 
by  reason  of  some  incapacity  on  the  part  of  the  Exe- 
cutor, had  not  the  full  benefit  for  which  she  contracted, 
she  might  with  reason  challenge  the  Deed.  But  if  the 
Defendant  is  willing  te  stand  by  the  Deed  as  it  is,  can 
she  take  from  him  what  it  may  actually  give  him,  be- 
cause the  bargain  is  less  beneficial  to  him  than  she 
intended  it. 


It  is  next  contended  that  the  Executor  was  a  Trustee 
for  the  Plaintifi^  and  incapable  therefore,  upon  princi- 
ples of  general  policy,  of  dealing  with  his  Cestui  que 
Trust,  in  respect  of  the  Trust  Property.  An  Executor  is 
in  an  artificial  sense  a  Trustee  for  every  Legatee  until 
the  Legacy  is  paid  or  invested.  But  it  is  at  least  doubtr 
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fill  whether,  under  the  circumstances  of  this  Case^  the 
Trust,  in  that  artificial  sense,  was  not  determined.  The 
material  dispute  between  the  Parties  was  whether  the 
investment  of  the  20,000  Pagodas  was  not,  as  to  the 
Plaintiff  and  her  actual  Trustees,  a  satisfiaction  of 
the  Annuity  ^  and  this,  not  in  respect  of  the  state  of  the 
Assets  of  the  Testator,  (for  there  the  Executor  might 
be  considered  a  Trustee),  but  in  respect  of  the  Contract 
of  the  Plaintiff  and  her  Trustees  which  the  Executor 
insisted  gave  to  him  a  personal  benefit  as  residuary 
Legatee. 


Where  the  policy  of  this  Court  prevents  a  Trustee 
from  dealing  with  his  Cestuique  Trust,  it  is  upon  the 
principle  that  his  situation  as  Trustee  gives  him  an  ad- 
vantage in  such  dealing.  If  this  Executor  could  in 
any  sense  be  called  a  Trustee,  yet,  inasmuch  as  here 
was  no  question  of  Assets,  and  as  the  dealing  pro- 
ceeded entirely  upon  his  character  of  residuary  Legatee, 
it  is  impossible  that  he  could  derive  any  advantage  in 
dealing  with  the  Plaintiff  and  her  Trustees  firom  his 
character  of  Executor. 

Bill  dismissed,  with  Costs. 


The  Vice  ChanceUor  said  that  his  reason  for  giving 
the  Defendant  Costs  was  that  the  Plaintiff  did  not 
seek  to  avoid  this  Compromise  until  after  the  death  of 
her  Husband,  whereby  one  of  the  Considerations  to  the 
Plaintiff  had  faUed. 
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29th  January.  HONY  0.  HONY. 

^-T — ' 

Waste.   Statute  ThE  Bill  stated  that  the  Reverend  John  Hofnf,  the 

ofUmtatunu.    j^^^  Grandfather  of  the  Plaintiff,  by  his  WUl,  after 

If  a  Tenant      giving  certain  parts  of  his  real  Estates  to  his  Son 

for  life  has  ren-  nr,7/,v,„,  ffony  since  deceased,  the  Plaintiff's  late  Father, 

dered  Accounts  .  ,  . 

to  the  Remain-    for  life,  and  to  his  Issue  in  strict  settlement,  gave  all 

der-man  of  hig  other  Lands  and  Tenements  and  Hereditaments  to 

hini  durinff  a  certain  Persons  therein  named,  in  Fee-simple,  to  the  use 
period  of  more  of  his  Son,  the  Defendant  John  Homf,  and  his  Assigns, 
than  six  y^  £^^  |jjg  natural  life ;  with  Remainder  to  Trustees  to  pre- 
beforeaBillw  ^        .    ^  .,»*..  .. 

filed  against  him  serve  contmgent  Kemamders;  with  Remainder  to  his 

for  an  Account  fi„t  and  other  Sons  in  Tail ;  with  Remainder  to  the 
and  of  the  value  ^®®  ^^  William  Hony  and  his  Assigns,  for  his  natural 
of  it,  the  Statute  life ;  with  Remainder  to  Trustees  to  preserve  contingent 

of  Limitations  Remainders;  with  Remainder  to  his  first  and  other 
cannot  be  plead-  '  .       , . 

ed  to  the  Bill;      Sons  in  Tail :  that  the  Testator  left  him  surviving  his 

for  though,  if  the  gons  William  Hony  and  John  Hony :  that  the  Testator 

had  brought  an    ^^^  ^^  ^'  about  the  year  1 767 :  that,  at  the  death  of 

Action  of  Tro-     the  Testator,  John  Hony  was  an  Infant  of  the  age  of 

ver,  the^enan     gj^teen  years,  or  thereabouts :  that,  upon  the  death  of 

notwithstanding  the  Testator,  some  Person,  on  behalf  of  John  Hony, 

the  rendering  of  entered  into  the  Possession  or  Receipt  of  the  Rents 

have  pleaded  the  ^^^  Profits  of  the  Hereditaments  and  Premises  devised 

Statute,  he  could  to  him  for  his  life ;  and  that,  upon  his  attaining  the  age 

TO  if^Se  Re°^      of  twenty-one  years,  which  he  did  in  the  year  1772, 

mainder-man       he,  in  his  right,  entered  into  the  Possession  and  into  the 

had  brought  an    Receipt  of  the  Rents  and  Profits  of  the  Premises  so 

sumpsit  devised  to  him  for  his  life:  that  John  Hony  was  a 

Bachelor :  that  William  Hony,  the  Plaintiff's  Father, 

died  in  1795,  leaving  the  Plaintiff  his  eldest  Son  and 

Heir  at  Law :  that,  in  manner  aforesaid,  subject  to  the 

life  Estate  of  John  Hony,  the  Plaintiff  was  Tenant  in 
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Tail  general  of  the  Premises  devised  to  John  Hony  for         1894. 

his  life,  and  would  as  such,  upon  the  death  of  John 

Hmy,  be  entitled  to  the  Possession  thereof,  in  case 

John  Hony  should   die   without  leaving  any  Child:         Hokt. 

That,  at  the  time  of  the  death  of  the  Testator,  or  prior 

to  the  year  1794,  there  were  divers  large  Timber  and 

Timber-like  and  other  Trees  growing  upon  the  Premises 

devised  to  John  Hony  for  his  life,  and  which  were  of 

considerable  value :  that  John  Hony,  notwithstanding 

he  was  Tenant  for  life  only  of  the  same  Premises,  prior 

to  the  year  1794,  caused  divers  large  quantities  of 

such  Timber  and  Timber-like  and  other  Trees  to  be  cut 

down  and  sold,  and  received  the  Money  arising  from 

such  Sale,  and  applied  the  sam<e  to  his  own  use :  that, 

in  and  since  the  year  1794,  John  Homf  had  cut  down 

and  sold  divers  other  large  quantities  of  such  Timber 

and  Timber-like  and  other  Trees  growing   upon  the 

same  Premises,  and  had  applied  the  Money  arising  from 

such  Sale  to  his  own  use :  that  the  Plaintiff  had  only 

lately  discovered  that  John  Hony  had  done  so,  and  that 

he  was  not  entitled  so  to  do ;  and,  soon  after  the  Plaintiff 

had  made  such  Discovery,  he  caused  applications  to  be 

made  to  John  Hony,  that  he  would  render  to  him  an 

Account  of  the  number  of  Timber  and  Timber-like  and 

other  Trees  which  he  the  said^JoAn  Hory  had  cut  or 

caused  to  be  cut  down  from  the  Premises  devised  to 

him  for  life,  and  for  the  value  thereof  and  Interest  on 

the  value  thereof,  and  that  the  same  should  be  laid  out 

and  accumulated,  to  be  paid  to  the  Plaintiff  in  case 

John  Hony  should  die  without  leaving  any  Issue ;  but 

John  Hony  had  refused  to  do  so;  and  although  he 

had  rendered  some  Account  of  the  Sums  produced 

by  the  Sale  of  the  Timber  so  cut  or  caused  to  be 

cut  down  by  him^  making  the  same  amount,  from 
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i8«4«  the  year  1794  to  the  year  1811,  both  inchndre,  to 

1,601  L  4f.  ^d.  yet  the  Plaintiff  charged  that  bucE 
Account  was  very  inaccurate,  and  that  the  Timber  and 

HoNT.  Timber-like  and  other  Trees  which  were  cut  or  caused 
to  be  cut  down  by  John  Hcny  from  the  Premises, 
between  the  year  1794  to  1821,  both  inclusive,  were  of 
much  greater  value,  and  were  sold  by  him  for  Sums 
exceeding  1,601  /.  49.  4  J.;  and,  as  Evidence  thereof, 
the  Plaintiff  charged  that  he  had  lately  caused  inquiries 
to  be  made  of  the  sums  of  Money  for  which  John  Hof^, 
in  and  since  the  year  1794,  had  sold  and  disposed  of  the 
Timber  and  TimbeMike  and  other  Trees  cut  down  by  him 
as  before  mentioned ;  in  answer  to  which  inquiries  the 
Plaintiff  received  certain  Accounts,  and  from  which 
Accounts,  and  the  Accounts  furnished  to  the  Plaintiff 
by  John  Hony  as  aforesaid,  it  appeared,  so  far  as  the 
same  Accounts  extended,  and  as  the  Plaintiff  charged 
the  fact  to  be,  that,  in  and  since  the  year  1794,  and 
down  to  the  year  1821,  the  Timber  and  TimberJike 
and  other  Trees  cut  or  caused  to  be  cut  by  John  Hony 
from  the  Premises  in  each  year  in  which  it  appeared 
by  such  Accounts  that  Timber  was  cut,  were  sold  by 
or  for  John  Ho9ty  for  the  Sums  following ;  (that  is  to 
say),  in  1794,  the  Sum  of  512/.  10  s.;  in  1804,  the 
Sum  of  10  /. ;  in  1806,  the  Sum  of  10  /•  10  j.;  in  1807, 
the  Sum  of  916/.;  in  1808,  the  Sum  of  18/.  5  s.;  in 
1809,  the  Sum  of  160  /.;  in  1812,  the  Sum  of  545/.; 
in  1813,  the  Sum  of  268  /. ;  in  1814,  the  Sum  of  528  A; 
in  1815,  the  Sum  of  150  JL;  in  1818,  the  Sum  of 
9/.  i8«.  4rf.;  in  1821,  the  Sum  of  126/.  3^.;  which 
several  Sums  amounted  to  the  Sum  of  39254/.  6  s.  4  cf. 
The  Plaintiff  further  charged  that,  in  addition  to  the 
Sums  mentioned  in  these  Accounts,  John  Hamf,  in  and 
since  the  year  1 794,  had  cut  or  caused  to  be  cut  down 
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divers  other  large  quantities  of  Timber  and  Timber-Uke         1864. 
and  other  Trees  from  the  Premises  devised  to  him  for     *       "^ 
life ;  and  that  so  it  vrould  appear,  if  John  Hony  would         Howt 
set  forth  a  full  and  particular  Account  of  all  the  Timber         Hont. 
and  Timber-like  and  other  Trees  which,  in  each  year 
in  and  since  the  year  17941  he  had  cut  or  caused  to  be 
cut  from  the  Premises;  and  to  whom  and  for  what 
Sums  the  same  were  sold :  that  there  were  then  grow- 
ing. Upon  the  Premises  devised  to  John  Honjf  for  his 
life,  divers  laige  Timber  and  Timber*Uke  and  other 
Trees,  which  he  threatened  to  cut  down. 

The  Bill  then  charged,  in  the  usual  manner,  that 
John  Hony  had,  since  the  year  1 734,  kept  Accounts  of 
the  Timber  and  Timber-like  and  other  Trees  cut  down 
by  him  from  the  Premises,  and  the  Prices  for  which  the 
same  were  sold,  and  that  he  had  such  Accounts  in  his 
possession  or  power,  as  also  divers  other  Papers  re^ 
lating  to  the  matters  in  the  Bill  mentioned,  and  that  he 
ought  to  set  forth  a  List  or  Schedule  thereof. 

The  Bill  prayed  that  an  Account  might  be  taken  of 
all  Timber  and  Timber-Uke  and  other  Trees  which  in 
and  since  the  year  1794  had  been  cut  or  caused  to  be 
cut  down  by  the  Defendant  from  the  Premises  devised 
to  him  for  life  and  of  the  value  thereof  in  each  year ; 
and  that  the  Defendant  might  be  decreed  to  pay  what 
should  be  so  found  to  be  the  value  thereof,  together 
with  Interest  thereon,  from  the  time  at  which  he  re- 
ceived or  might  have  received  such  value;  that  the 
Sums  which  should  be  so  found  due  from  the  Defen- 
dant might  be  laid  out  in  the  name  of  the  Accountant 
General  in  trust  in  the  Cause,  and  accumulated  for 
the  benefit  of  the  Person  or  Persons  who  might  be 
entitled   thereto   upon  the  death  of  the  Defendant; 
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that,  in  case  the  Defendant  should  not  leare  any 
Child  living  at  his  death,  such  Sums,  together  with 
the  Accumulations  thereon,  might  be  decreed  to  be 
paid  to  the  Plaintiff;  and  that,  in  the  meantime,  the 
Defendant  might  be  restrained  from  cutting  down, 
lopping  or  injuring  any  Timber  and  Timber-Uke  and 
other  Trees  growing  upon  the  Premises. 

To  this  Bill  the  Defendant  put  in  a  Plea  and  Answer. 
The  Plea  was  as  follows : — 

''  This  Defendant  not  confessing,  &c.  as  to  so  much 
of  the  said.  Bill  as  seeks  that  this  Defendant  should  dia- 
cover  and  set  forth  whether  this  Defendant  did  not, 
prior  to  the  year  17949  cause  divers  large  quantities  of 
Timber  and  Timber-like  and  other  Trees,  growing  in 
and  upon  the  Hereditaments  and  Premises  devised  by 
the  Testator  in  the  said  Bill  named,  to  this  Defendant  for 
his  life,  as  in  the  said  Bill  mentioned,  to  be  cut  dovm  and 
sold  from  and  6S  the  said  Hereditaments  and  Premises ; 
and  whether  this  Defendant  did  not  receive  the  Money 
arising  from  such  Sale ;  and  whether  in  and  since  the  year 
1 794,  and  more  than  six  years  before  the  filing  of  the  said 
Bill  of  Complaint,  this  Defendant  had  not  cut  or  caused 
to  be  cut  down  divers  other  lai^e  or  some  quantity  of 
such  Timber  and  Timber-like  and  other  Trees  growing 
upon  the  said  Hereditaments  and  Premises ;  and  whether 
he  had  not  sold  the  same,  and  received  the  Monies 
arising  from  such  Sale ;  and  whether  he  had  not  applied 
such  Monies  to  his  own  use ;  and  whether  so  much  of 
the  Account  in  the  said  Bill  mentioned  to  have  been 
rendered  by  this  Defendant  to  the  said  Plaintiff,  as  re- 
lated to  Timber  and  Timber-like  and  other  Trees  grow* 
ing  upon  the  said  Hereditaments  and  Premises,  cut  by 
Defendant  more  than  six  years  prior  to  the  filing  of 
the  said  Bill,  was  not  very  or  in  some  degree  inaccurate ; 
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und  whether  the  Timber  and  Timber-like  and  other  1824. 

Trees  in  the  Bill  alleged  to  have  been  cut  or  caused  "" 

to  be  cut  down  by  this  Defendant,  from  and  off  the  ^^^ 

Hereditaments  and  Premises,  between  the  years  1794  Hont, 
and  1821,  and  more  than  six  years  prior  to  the  filing 
of  the  Bill,  were  not  of  much  greater  value,  and  were 
not  sold  by  this  Defendant  for  sums  exceeding,  and 
how  much,  the  sum  of  i,€oi/.  45.  ^d.  in  the  Bill 
mentioned ;  and  whether  the  Timber  and  Timber-like 
and  other  Trees  by  the  Bill  alleged  to  have  been 
cut  or  caused  to  be  cut  by  this  Defendant,  from  and 
off  the  Hereditaments  and  Premises,  in  the  several 
years  following,  were  not  sold  by  or  for  this  Defendant 
for  the  Sums  respectively  following ;  that  is  to  say,  in 
1794,  for  the  sum  of  512  /.  los. ;  in  1804,  for  the  sum 
of  10/.;  in  1806,  for  the  sum  of  10/.  10  s.;  in  1807, 
for  the  sum  of  916  /• ;  in  1808,  for  the  sum  of  18  /.  55.; 
in  1809,  for  the  sum  of  i6o£  ;  in  1812,  for  the  sum  of 
545/. ;  in  1813,  for  the  sum  of  268/. ;  in  1814,  for  the 
sum  of  528/. ;  in  1815,  forthe  sum  of  150  /. ;  or  forany 
other  and  what  sums ;  and  whether,  in  addition  to  the 
Sums  in  the  said  Account  mentioned,  this  Defendant 
had  not,  in  and  since  the  said  year  1794,  and  more  than 
six  years  prior  to  the*^ng  of  the  said  Bill,  caused  to  be 
cut  down  divers  other  large  or  some  quantities  of  Timber 
and  Timber-like  and  other  Trees  from  and  off  the  said 
Hereditaments  and  Premises  so  devised  to  him  for  life 
as  aforesaid ;  and  also  as  to  so  much  of  die  said  Bill 
as  seeks  that  this  Defendant  may  set  forth  a  foil  and 
particular  Account  of  all  the  Timber  and  Umber-like  and 
other  Trees  which  in  each  year  in  and  since  the  year 
1794,  and  more  than  six  years  prior  to  filing  of  the  said 
Bill,  this  Defendant  has  cut  or  caused  to  be  cut  from 
and  off  the  said  Hereditaments  and  Premises,  and  when 
Vol.  I.  P  F 
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1804.  and  to  ivhom  the  same  was  or  were  sold,  and  for  whal 

^  sums  of  Money;  and  whether  this  Defendant  had  not 

^^^  ^  since  the  year  1 794,  and  more  than  six  years  prior  to  the 
HoNY.  filing  of  the  Bill,  kept  Books  of  AxM^ount  or  Memorao*- 
dums  in  which  he  had  made  Entries  of  the  quantity 
of  Timber  and  Timber-like  and  other  Trees  cut  by  him 
from  and  off  the  said  Hereditaments  and  Premises  more 
than  six  years  prior  to  the  filing  of  the  said  Bill,  the 
time  when  such  Timber  and  Timber-like  and  other 
Trees  were  cut,  the  Names  of  tlie  Persons  to  whom, 
and  the  Sums  for  which  the  same  was  or  were  sold,  or 
containing  some  and  which  of  such  Particulars ;  and 
whether  this  Defendant  hath  not  or  had  not,  and  when 
last,  in  his  possession  or  power  such  or  the  like  Books 
of  Account  and  Memorandums,  and  whether  or  not 
also  divers  other  Papers,  Writiogs,  Documents  and 
Letters,  or  Copies  of  Letters,  relating  to  the  Matters 
aforesaid,  or  some  of  them,  more  than  six  years  before 
the  filing  of  the  said  Bill ;  and  also  to  so  much  pf  the 
said  Bill  as  seeks  that  this  Defendant  may  set  forth  a 
List  or  Schedule  thereof,  and  produce  and  leave  the 
same  in  the  hands  of  his  Clerk  in  Court  for  the  usual 
purposes  ;  and  may  set  forth  what  is  become  of  such  of 
the  aforesaid  particulars^  if  any,  as  were  or  was  but 
which  are  not  or  is  not  now  in  his  possession  or  power ; 
and  also  to  so  much  of  the  said  Bill  as  seeks  that  an 
Account  may  be  taken,  under  the  direction  of  this  Court, 
of  all  Timber  and  Timber-Uke  and  other  Trees  which  in 
and  since  the  year  1 794,  and  more  than  six  years  prior  to 
the  filing  of  the  said  Bill,  have  been  cut  or  caused  to 
be  cut  down  by  this  Defendant  from  and  off  the  said 
Hereditaments  and  Premises  so  de^sed  to  him  for  life 
as  aforesaid,  and  of  the  value  thereof  in  each  year;  and 
&at  this  Defendant  may  be  decreed  to  pay  what  shall 
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be  flo  found  to  be  the  valne  of  snch  Timber  and  Timber-         1S24, 
like  and  other  Trees  so  cut  or  caused  to  be  cut  by  him  " 

as  aforesaid,  together  with  Interest  thereon  from  the  Hony 
time  at  which  he  received  or  might  have  received  Auch  Hokt. 
Value ;  and  that  the  Sums  which  shall  be  so  found  due 
from  this  Defendant  may  be  laid  out  in  the  name  of 
the  Accountant-General  of  this  Court,  in  Trust  in  this 
Cause,  and  accumulate  for  the  benefit  of  the  Person  or 
Persons  that  may  be  entitled  thereto  upon  the  death  of 
this  Defendant ;  and  that,  in  csise  this  Defendant  should 
not  have  any  Child  living  at  his  death,  then  that  such 
Sums,  together  with  the  Accumulations  thereon,  may 
be  decreed  to  be  paid  to  the  said  Complainant;  this 
Defendant  doth  plead  in  bar,  and  for  plea  saith 
that,  by  a  Statute  made  and  passed  in  the  21st  year 
of  the  reign  of  his  late  Majesty  King  James  the  First, 
intituled :  **  An  Act  for  Limitation  of  Actions,  and 
for  avoiding  of  Suits  at  Law,''  it  is  enacted,  that  all 
Actions  of  Trespass  quare  clausum  f regit ^  all  Actions 
of  Trespass,  Action  mr  Trover  and  Replevin  for  taking 
away  of  Goods  and  Cattle,  all  Actions  of  Account  and 
upon  the  Case,  other  than  such  Accounts  as  concern 
the  Trade  and  Merchandize  between  Merchant  and 
Merchant,  their  Factors  and  Servants,  and  all  Actions 
of  Debt  grounded  upon  any  Lending  or  Contract  with« 
out  specialty,  which  shall  be  sued  and  brought  at  any 
time  after  the  end  of  this  present  Session  of  Par- 
liament, shall  .be  commenced  and  sued  within  three 
years  after  the  end  of  this  present  Session  of  Par- 
liament, or  within  six  years  next  after  the  cause  of 
such  Actions  or  Suit,  and  not  after.  And  this  Defend- 
ant doth  aver  that  the  said  Bill  was  filed  in  this  hon- 
ourable Court  on  or  about  the  1st  day  oi  February  last. 
All  whidi  matters  and  things  this  Defendant  doth  aver 
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1884.  and  plead  to  so  much  of  the  said  PlaintifPs  Bill  as  here* 

'        ""        '     inbefore  particularly  mentioned ;  and  prays,  &c." 

HoiiT 

V. 

HoNT.  The  Answer  admitted  that  the  Testator  made  his 

Will  and  died  as  stated  in  the  Bill,  and  that  he  lea 
him  surviving  his  Sons,  the  Defendant  and  William 
Horn/  X  That  at  the  death  of  the  Testator  the  Defend- 
ant was  an  Infant  of  the  age  of  sixteen  years  or 
thereabouts :  That,  on  the  death  of  the  Testator,  his 
Widow,  on  behalf  of  the  Defendant,  entered  into  pos- 
session or  into  the  receipt  of  the  Rents  and  Profits  of 
the  Premises  devised  to  the  Defendant  for  his  life, 
and  managed  the  same  until  the  Defendant  attained 
his  age  of  ai  years,  in  the  year  1772,  when  the 
Defendant  entered  into  the  possession  thereof  or  into 
the  receipt  of  the  Rents  and  Profits  thereof:  That  the 
Defendant  was  a  Bachelor:  That  William  Hony  at- 
tained the  age  of  21  years  in  the  year  1775,  and  died 
about  January  1795,  and  left  him  surviving  the  Plain- 
aS,  his  eldest  Son,  and  Heir  at  Law.  But  the  De- 
fendant  did  not  admit  that  the  Plaintiff  was  the  Heir 
at  Law  of  William  Hamf,  The  Answer  also  admitted 
that,  subject  to  the  Defendant's  Life-interest,  the  Plain- 
tiff was  Tenant  in  Tail  General  of  the  Premises  devised 
to  the  Defendant  for  his  life,  and  would,  upon  the 
Defendant's  death,  as  such,  be  entitled  to  the  Posses- 
sion thereof  in  case  the  Defendant  should  die  with- 
out Issue:  That  there  were  divers  large  Timber  and 
Timber-like  and  other  Trees  growing  upon  the  Pre- 
mises devised  to  the  Defendant  for  his  life,  and  that 
such  Timber  and  Timber-like  and  other  Trees  were  of 
considerable  value :  That  since  the  year  1 794,  and  within 
six  years  prior  to  the  filing  of  the  Bill,  the  Defendant 
had  cut  or  caused  to  be  cut  down  some  Timber  and 
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Timber-like  and  other  Trees  growing  upon  the  Pre- 
mises, and  had  sold  the  same  and  received  the  Money 
arising  from  such  Sale,  and  had  applied  such  Monies  to 
his  own  use :  That  at  the  time  when  he  so  cut  and  sold 
the  Trees,  and  until  he  was  advised  to  the  contrary, 
shortly  before  the  filing  of  the  Bill,  he  verily  believed 
he  was  legally  entitled  so  to  do.  The  Answer  denied 
that  the  Plaintiff  had  lately  discovered  that  the  Defen- 
dant had  lately  cut  and  sold  Trees  growing  on  the 
Premises,  for  that  the  same  were  not  clandestinely  cut 
or  sold,  and  the  Defendant  believed  that  the  Plaintiff  was 
apprised  thereof  at  or  shortly  afler  the  time  of  the  Sales-. 
That  some  time  in  or  about  the  early  part  of  the  year 
1822  the  Plaintiff's  Solicitor  addressed  several  Letters 
to  the  Defendant's  Solicitor  requiring  an  Account  of 
the  Timber  cut  by  the  Defendant  firom  the  Premises : 
That  in  or  about  the  month  of  May  1822  the  Defendant 
caused  to  be  sent  to  the  Plaintiff's  Solicitor  a  State- 
ment of  the  Sums  received  by  the  Defendant  for  Sales 
of  Timber  and  Timber-like  and  other  Trees  cut  from 
the  Premises  in  and  since  the  year  1794  to  the  year 
1821  inclusive,  amounting  in  the  whole  to  the  Sum  of 
1,601  /•  45.  4  <{. :  That  at  the  time  when  this  Statement 
was  prepared  and  delivered  the  Defendant  believed  the 
same  to  be  accurate,  but  that  he  was  then  in  a  state 
of  dangerous  indisposition,  and  was  thereby  prevented 
examining  the  Books  in  which  Entries  of  the  Sale» 
were  made  with  a  due  degree  of  attention,  and  the 
Defendant  now  believed  that  the  Statement  was  inaccu- 
rate, and  that  the  Timber  and  Timber-like  and  other 
Trees  cut  from  the  Premises  by  the  Defendant  within 
six  years  prior  to  the  filing  of  the  Bill  were  of  greater 
value  than  they  by  the  Statement  were  represented  to 
be,  and  were  sold  by  the  Defendant  for  Sums  exceeding, 
those  specified  in  the  Statement, 
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1894.  The  Defendant  in  a  Schedule  to  hU  Answer  set  (orih 

Accounts  of  the  Timber  and  Timber-like  and  other 

'^^^^         Trees  which  he  had  cut  or  caused  to  be  cut  from  the 

HoNV.        Premises,  and  of  the  Monies  he  had  receired  from  the 

Sale  thereof. 

Mr.  Heald  and  Mr.  Swanston,  in  support  of  the 
Plea  :— 

The  question  is,  whether  a  person  having  a  Life  In- 
terest only,  and  having  cut  Timber  on  the  Estate,  can 
be  called  upon  to  account  in  a  Court  of  Equity  for  a 
greater  period  than  six  years* 

This  is  not  a  Case  of  Equitable  Waste:  In  that  case 
the  Court  might  extend  the  Account  to  a  period  of 
twenty  years;  because  Equitable  Waste  is  a  breach 
of  Trust  reposed  by  the  Testator  in  the  Tenant  for 
life.  We  admit  that  the  Action  of  Waste  is  not  within 
any  Statute  of  Limitations.  But  no  proceeding  in 
Equity  can  be  analogous  to  a  Penal  Action,  or  in  aid 
of  it.  The  Accounts  rendered  would  not  prevent  the 
operation  of  the  Statute  on  an  Action  of  Trover.  The 
cause  of  Action,  namely,  the  Tort,  must  be  within  six 
years.  Subsequent  acknowledgments  of  prior  Torts  are 
nugatory.  In  Actions  of  Assumpsit  these  Acknow- 
ledgments are  themselves  causes  of  Action  as  new 


The  Plaintiff  seeks  an  equitable  Remedy  for  a  legal 
Right.  Since  he  became  Tenant  in  tail  immediately 
expectant  on  the  Defendant's  Estate  for  life,  he  might 
at  all  times  have  recovered  Damages  for  Waste  in  an 
Action  of  Trover,  notwithstanding  the  possibility  of 
prior  Estates  of  Inheritance.  Udal  v.  Udal  (a) ;  Skelton 

(n)  Aleyn,  81. 
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t;  Skelton  (b)  ;  Whitfield  v.  Bewit  (c) ;  Bewkk  v.  Whit- 
field  {d).  Upon  what  foundation  have  Coarts  of  Equity 
assumed  jurisdiction  to  give  the  remedy  of  Account  for 
merely  legal  Waste  ?  Interposing  their  peculiar  preven- 
tive process  of  Injunction,  they  proceed  to  take  the 
Account  on  the  single  principle  of  preventing  multi*- 
plicity  of  Suits.  Jesus  College  v.  Bloom  (e) ;  Smith  v. 
Cook  (/).  Why  is  the  Plaintiff  to  come  into  this  Court 
to  pray  an  Injunction,  and  thereby  get  an  Account 
more  extensive  than  he  could  have  had  at  Law?  If  he 
had  resorted  to  a  Court  of  Law  he  must  have  brought 
an  Action  of  Trover,  and  then  the  Account  would  have 
been  confined  to  six  years.  For  the  Statute  of  Limita- 
tions is  a  good  Plea  to  an  Action  of  Trover.  The  Ac* 
count  musty  therefore,  be  commensurate  with  the  relief 
given  at  Law  in  the  Action  of  Trover,  and  the  Plea  of 
the  Statute  of  Limitations  must  be  a  good  bar  to  a  Bill 
for  an  Account  of  Waste.  To  give  extended  Relief 
would  be  to  proceed  on  some  other  principle  than  the 
mere  policy  of  preventing  circuity  of  Action. 

Even  if  Courts  of  Equity  entertained  a  Bill  for  an 
Account  of  legal  Waste  as  the  subject  of  distinct  sub-*^ 
stantive  jurisdiction,  they  must  be  confined  within  the 
same  limits  as  Courts  of  Law.  The  Plaintiff's  Claim 
is  merely  legal.  He  suggests  no  Equity  to  entitle  him  ta 
any  peculiar  Relief  in  this  Court.  In  a  much  stronger 
case  a  Plea  of  the  Statute  has  been  allowed.  Lockey  v. 
Lockey(g)»  A  Court  of  Equity  could  not,  on  the  same 
facts,  at  once  refuse  an  Injunction  and  direct  an  Ac-- 
count.    That  would  be  to  abandon  its  own  peculiar 

(6)  a  Swiui.  1^0,  n.  (c)  2  P.  W.  940. 

{d)  3  P.  W.  266.  (e)  3  Atk.  262. 

(/)  3  Atk.  381 ;  see  alto  6  Ves.  89 ;  and  9  Ves.  346. 
(g)  Prec.  Ch.  518. 
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Jarisdiction,  while  it  invaded  the  province  of  Courts 
of  Law.  No  Injunction  would  be  granted  on  acts  of 
Waste  committed  more  than  six  years  before  the  filing 
of  the  Bill.  Barry  y.  Barry  (A).  With  what  consist- 
ency then  can  an  Account  be  directed  of  those  acts 
of  Waste? 


Mr.  Hart  and  Mr.  Koe,  for  the  Plaintiff,  said  that 
the  Owner  of  the  Inheritance  had  three  remedies  for 
Waste  committed  by  the  Tenant  for  life  ;  that  he 
might  either  bring  an  Action  of  Waste,  of  Trover,  or 
for  Money  had  and  received  where  the  Timber  had 
been  sold ;  and  that,  in  the  last  of  those  Actions,  a 
new  cause  of  Action  arose  whenever  an  Account  of  the 
Timber  cut  and  sold  was  rendered  to  the  Remainder- 
man ;  and  that  therefore  the  Account  rendered  in  this 
case  prevented  the  Statute  of  Limitations  from  being  a 
good  bar  to  the  Relief  prayed  by  the  Bill. 

The  Vice-Chanckllor: — 

It  is  clear  upon  the  Authorities  that  the  Plaintiff 
might  have  elected  to  1[>ring  an  Action  of  Assumpsit, 
and  not  Trover,  for  the  Monies  had  and  received  by  the 
Defendant  from  the  Sale  of  Timber,  and  that  the  ren- 
dering of  the  Account,  as  alleged  by  the  Bill,  would 
have  been  an  acknowledgment  by  the  Defendant,  which, 
in  the  Action  of  Assumpsit,  would  have  taken  the  Case 
out  of  the  Statute  of  Limitations.  The  Plaintiff  does 
not  in  this  Bill  impeach  the  Sale  of  Timber  as  impro- 
perly or  improvidently  made  by  the  Defendant;  and, 
though  he  prays  an  Account  of  the  Value,  it  would  be 
quite  consistent  with  the  Case  made  by  the  Bill  that  he 
should  seek  a  Decree  for  an  Account  of  the  Pf'oduce 


(A;  1  J.&W.651. 
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of  the  Sales  as  truly  representing  the  Valae.  I  consider 
the  Bill  here,  therefore,  as  analogous  to  the  Action  of 
Assumpsit,  and  that  the  alleged  render  of  the  Account 
defeats  the  Plea  of  the  Statute  of  limitations. 

Plea  oTenruled. 
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WILLIAMS  V.  PRICE. 

Cy  an  Indenture  dated  the  4th  of  February  1817, 
and  made  between  Walter  Price  of  the  one  part  and 
John  Price  of  the  other  part,  after  reciting  that  Walter 
Price,  in  Hilary  Term  1816,  obtained  a  Judgment 
in  the  Court  of  King's  Bench  against  James  Price,  in 
an  Action  of  Debt  upon  a  Bond  for  1,600 /•>  and 
that  there  was  then  due  to  Walter  Price,  for  Principal 
and  Interest  upon  the  Judgment,  the  sum  of  520/.,  and 
that  Walter  Price  was  indebted  to  John  Price  in  the 
sum  of  520  L,  and,  in  order  to  secure  to  him  the  due  pay- 
ment thereof  with  Interest,  had  proposed  and  agreed  to 
assign  the  Judgment,  and  all  Monies  due  and  owing  to 
him  by  virtue  thereof,  to  John  Price  in  manner  therein 
mentioned,  Walter  Price  assigned  to  John  Price  the 
Judgment  and  all  Money  then  due  and  to  become  due 
thereon,  subject  to  a  proviso  that,  if  Walter  Price,  his 
Executors,  Administrators  or  Assigns,  should  pay  to 
John  Price  the  sum  of  520/*  with  Interest  for  the  same 
at  5  /.  per  cent,  on  the  4th  of  February  1818  then  next, 
the  Indenture  should  become  void:  and  Walter  Price 
thereby  covenanted  with  John  Price  that  he,  his  Heirs, 
Executors  or  Administrators  would  pay  to  John  Price 
the  520/.  and  Interest  at  the  time  before  mentioned. 


1834. 
9th  February. 

Debtor 
and  Creditor. 

Where  a  Cre- 
ditor takes  from 
his  Debtor  an 
Assignment  of 
a  Debt  due  from 
a  third  Person 
as  a  Security  for 
bis  demand,  and, 
by  bis  wilful 
default,  theDebt 
becomes  irreco- 
verable, he  must 
bear  the  loss. 
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1B34.  Id  October  1818  Walter  Price  died,  having  appointed 
the  Plaintiffs  his  Executors.  In  June  1818,  die  De- 
fendant sued  out  Execution  on  the  Judgment  against 
Pricb.  James  Pricey  but,.in  consequence  of  his  Attorney  being 
then  otherwise  engaged,  the  Execution  was  not  pat 
into  the  SheriflF^s  hands;  and,  in  August  following, 
James  Price  paid  to  John  Price  300  /•  in  part  payment 
of  the  520/.  and  promised  to  pay  the  Balance;  upon 
which  the  Defendant  refrained  from  putting  the  Exe- 
cution into  the  Sheriff's  hands.  No  further  payment 
being  made  on  account  of  the  Debt,  John  Price,  after 
many  ineffectual  applications  had  been  made  by  him  to 
James  Price,  caused  another  Execution  to  be  issued 
against  him  in  April  1819  for  the  residue  of  the  Debt; 
but  that  Execution  having  been  issued  in  the  name  of 
Walter  Price,  no  levy  was  made  under  it,  because  Walter 
Price  was  then  dead.  Some  correspondence  afterwards 
took  place  between  John  and  James  Price,  and  the 
latter  having  requested  the  former  to  give  him  further 
time  for  payment  of  the  Money  due,  and  promised  that 
it  should  be  shortly  paid  out  of  the  Purchase  Money  of 
an  Estate  which  he  had  contracted  to  sell,  John  Price 
agreed  to  give  James  Price  further  time  for  the  pay- 
ment of  the  Debt*  In  TVinity  Term  i8ig,  the  remainder 
of  the  Debt  being  still  unpaid,  John  Price  caused  the 
Judgment  to  be  revived,  and  sued  out  Execution;  but, 
when  it  was  sent  down  to  be  levied,  he  discovered  that 
the  Effects  of  James  Price  were  then  in  Possession  of 
the  Sheriff  under  Executions  at  the  Suit  of  two  other 
Creditors,  so  that  no  levy  was  made  under  it.  In  No* 
vember  1819  and  January  1820,  James  Price  then  sent 
John  Price  two  Bills  of  Exchange,  one  for  50/.  and  the 
other  for  35 /L,  in  farther  discharge  of  the  Debt  But 
these  Bills  were  both  protested.  Jokh  Price  com- 
menced an  Action  against  the  Plaintifisi  the  Executors 
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of  Walter  Prioe,  upon  the  Covenant  contained  in  the 
lodentoj^e  of  Asaignment,  to  recover  the  remainder  of 
the  Debt*  Upon  which  the  Plaintiffs  commenced  this 
Suit.  The  Bill  after  stating  that  John  Price,  in  consi- 
deration of  the  300/.,  agreed,  without  the  authority 
or  knowledge  of  the  Plaintiffs,  to  allow  James  Price 
further  time  for  payment  of  the  residue  of  the  Debt, 
.prayed  that  he  might  be  perpetually  restrained  from 
proceeding  in  the  Action. 
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The  Cause  now  came  on  to  be  heard. 

Mr.  Sugden  and  Mr.  Knight  for  the  Plaintiff: — 

In  a  Case  like  the  present,  where  a  Debtor  assigns  to 
his  Creditor  a  Debt  due  to  him  from  a  third  person,  it 
is  not  necessary,  in  order  to  discharge  the  Assignor,  to 
prove  such  a  giving  of  time  by  the  Assignee  to  the 
Debtor  as  is  required  for  the  purpose  of  discharging  a 
Surety  in  a  Suit  between  him  and  the  Creditor.  There 
it  is  necessary  to  show  that  the  Creditor  has  actually 
tied  himself  up  from  suing.  Here  it  is  only  necessary 
to  prove  a  general  course  of  forbearance  on  the  part  of 
the  Assignee,  during  which  the  circumstances  of  the 
Debtor  have  been  failing,  and  the  Debt  is  ultimately 
lost.  It  appears,  from  the  facts  stated  in  the  Pleadings, 
that  such  was  the  conduct  of  the  Defendant  in  this 
Case.  Had  he  used  due  diligence  it  is  quite  clear  that 
he  might  have  received  the  whole  of  his  Debt.  But  he 
forbore  to  enforce  payment  until  the  Defendant  bad 
become  insolvent^  and  therefore  must  suffer  from  the 
effects  of  his  own  neglect.  The  Case  of  ex  parte  Mure  (a) 
is  precisely  in  point,  and  completely  decides  this  Case. 
It  appears  from  the  Correspondence  that  James  Price 


(a)  2  Cox,  63. 
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sent  the  Defendant  two  Bills  of  Exchange  for  part  of 
the  Money  remaining  due  from  him,  and  that  those 
Bills  were  presented  and  protested.  Now,  in  all  Gases 
between  Principal  and  Surety,  the  giving  of  a  Bill  of 
Exchange  for  any  part  of  the  Debt  is  considered  as  a 
giving  of  time  (&).  Relying,  therefore,  upon  the  autho- 
rity of  ex  parte  Mure,  we  submit  that,  under  all  the  cir- 
cumstances of  this  Case,  the  Pbdntifis  are  discharged 
from  all  liability  under  the  Covenant. 

Mr.  Heald  and  Mr.  Sin^Mnson,  for  the  Defendant : 

This  is  not  a  Case  in  which  a  Surety  claims  to  be 
discharged  on  account  of  time  having  been  given  by 
the  Creditor  to  the  principal  Debtor.  But  here  the 
principal  Debtor  says  that  he  is  discharged  because  the 
Creditor  gave  time  to  the  Surety.  This  is  a  new  Case. 
The  Case  of  ex  parte  Mure  does  not  apply ;  for  there 
the  Debt  due  to  Sir  B.  Turner  from  the  Woodbridges 
exceeded  the  Debt  assigned  by  them  to  him;  and  the 
Assignment  in  that  Case  was  an  absolute  Assignment 
in  part  Payment  of  the  Debt.  Here  the  Assignment 
is  made  subject  to  Redemption,  and  as  a  collateral 
Security  only.  Lord  Thurlow,  C.  in  his  Judgment  in 
that  Case,  takes  the  distinction  between  an  absolute 
Assignment .  and  an  Assignment  by  way  of  Security 
only. 

Besides  the  Assignment,  this  Deed  contains  an  in- 
dependent Covenant  on  the  part  of  Walter  Price  to 
pay  the  520/.  to  the  Defendant  Consequently  this 
Defendant  has  two  Securities  for  his  Money.  It  is 
qiute  dear  that  he  might  have  resorted  to  both  or 
either  of  the  remedies  tiiat  the  Deed  gave  him.    It  is 


{h)  Samuell  v.  Hvmrih^  3  Mer.  272. 
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alleged  by  the  Bill  that  this  Defendant  sued  out  Exe- 
cution on  the  Judgment  against  James  Price,  that  he 
took  Payment  of  300  /.  from  James  Price,  and  then 
agreed  to  defer  enforcing  payment  of  the  remainder 
for  an  indefinite  time.  Supposing  this  representation 
to  be  correct^  he  was  not  prevented  from  suing  out 
Execution  the  next  moment.  It  was  a  mere  nudum 
pactum  for  forbearance.  The  Lord  Chancellor  in  de- 
livering his  Judgment  in  Wright  y.  Simpson  (c),  says, 
"  As  to  the  Case  of  Principal  and  Surety,  in  general 
Cases  I  never  understood  that,  as  between  the  Obligee 
and.  the  Surety,  there  was  an  obligation  of  active  dili- 
gence against  the  Principal.  If  the  Obligee  begins  to 
sue  the  Principal,  and  afterwards  gives  time,  there 
the  Surety  has  the  benefit  of  it.*'  There  is  a  similar 
Decision  in  the  Court  of  King's  Bench, .  Hie  Trent. 
Navigation  Company  v.  Harley  (d).  There  there  was  a 
laches  of  eight  or  nine  years,  and  yet  the  Court  held 
that  the  Surety  was  not  discharged*  In  this  Case 
time  .was. not  given  by  the  Creditor  to  the  principal 
Debtor :  for  James  Price  was  the  Surety.  And  it  has 
been,  decided  that  dealing  with  the  Surety  will  not 
discharge  the  principal  Debtor.  Ex  parte  Gifford  (e). 
Here  the  Defendant  had  two  concurrent  Remedies; 
and  whilst  dealing  with  James  Price  he  might  have 
brought  an  Action  on  the  Covenant  against  Walter^ 
The  Case  therefore  is,  as  we  conceive,  simply  a  case^ 
of  forbearance.  For  as  to  the  Bills  of  Exchange  that 
have  been  alluded  to,  nothing .  is  put  in  Issue  re* 
specting  them.  It  does  not  appear  that  they  were 
given  in  consideration  of  the  Debt ;  but  if  they  were, 
that   could  not  vary  the  Rights  of  the  Parties.    For 
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these  reasons  we  submit  that  the  Plaintiff  has  not 
made  such  a  Case  as  entitles  him  to  the  Relief  sought 
by  his  BiU. 

Mr.  Knight,  in  reply : — 
The  Equity  on  which  this  Bill  proceeds  is  one 
relating  solely  to  the  circumstances  in  which  the 
Parties  stand.  If  an  Assignee  of  a  Debt  will,  with- 
out consulting  the  Assignor,  deal  with  a  Debtor  as  his 
own,  and  will  continue  giving  him  indulgence  from 
time  to  time  when  he  is  in  declining  circumstances, 
assuming,  in  the  most  unequivocal  manner,and  adopting 
the  Debt  as  his  own  by  issuing  three  Executions  for 
the  recovery  of  it,  is  he  not  to  be  answerable  to  the 
Person  who  pledged  the  Debt?  It  is  not  necessary, 
even  in  the  case  of  Principal  and  Surety,  to  show  that 
the  time  was  given  for  a  limited  period,  and  therefore 
it  cannot  be  necessary  in  the  present  Case.  With  re- 
spect to  the  observations  which  have  been  made  upon 
the  Bills  of  Exchange,  this  Bill  contains  the  usual 
charge  that  the  Defendant  has  in  his  possession  PiqperB 
relating  to  the  matters  in  question.  He  leaves  these 
Bills  in  the  hands  of  his  Clerk  in  Court,  and  therefore 
it  is  impossible  for  him  to  say  that  they  do  not  relate 
to  the  matters  in  dispute.  These  Bills  too  are  referred 
to  in  the  Conredpondence,  and  they  were  given  for  cer- 
tain periods  as  purchases  of  the  Plaintiff's  forbearance. 
It  is  impossible  to  distinguish  this  Case  from  ex  parte 
Mure.  A  Security  is  only  a  Security  whatever  may  be 
its  form.  Whether  a  Proviso  for  Redemption  is  or  is  not 
introduced  is  of  no  consequence.  It  appears  from  the 
recitals  of  the  Deed  in  ex  parte  Mure  that  the  Assign- 
ment was  intended  to  be  a  Security.  It  was  an  abso- 
lute Assignment  indeed,  but  it  was  made  as  a  Security 
only.    If  ex  parte  Mure  is  to  be  supported,  it  is  impos- 
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sible  to  distinguish  this  Case  from  it,  except  that  our  1834. 

Case   is    much   stronger  in    favor   of  the  Assignor. 

The  Case  of  ex  parte  Giffard  has  no  application,  for  it 

was  a  Case  between  Co-Sureties.  Price. 

The  Vice-chancellor:— 

The  question  here  is,  what  is  the  degree  of  diligence 
which  a  Creditor  accepting  from  his  Debtor,  by  way  of 
collateral  Security,  the  Assignment  of  a  Judgment  re- 
covered by  that  Debtor  against  a  Stranger,  is  bound  to 
use  for  the  purpose  of  enforcing  satisfaction  of  that 
Judgment.  It  is  not  necessary  to  determine  whether 
such  a  Creditor  is  bound,  at  all  events,  to  use  legal 
diligence  to  give  effect  to  the  Judgment,  or  whether  he 
may  remain  passive  until  required  by  the  Assignor  to 
resort  to  legal  diligence.  Here  the  Creditor,  by  suing 
out  Exeeution,  assumed,  as  it  were,  the  possession  or 
control  of  this  Judgment  in  exclusion  of  the  Assignor, 
and  is  within  the  principle  which  charges  the  Creditor 
in  possession  of  Property  held  by  him  as  a  Security, 
not  only  with  what  he  actually  receives,  but  with  what 
he  might  have  received  but  for  hid  wilful  default  or 
neglect.  I  think  it  would  be  difficult  to  find  a  principle 
for  charging  such  a  Creditor  simply  upon  the  ground 
that  he  gave  time  to  the  Debtor  upon  the  Judgment ; 
for  it  may  be  that  the  giving  of  time  is  a  provident  act, 
and  affords  the  best  chance  of  recovering  the  Debt.  In 
referring  it  to  the  Master  to  take  an  Account  of  what 
the  Defendant  has  received,  or  might  have  received 
without  his  wilful  default  or  neglect,  in  respect  of 
the  Judgment  Debt  assigned  to  him,  I  am,  in  truth,  fol- 
lowing the  authority  o{  ex  parte  Mure,  without  thinking 
it  necessary,  for  the  purposes  of  this  Case,  to  adopt  all 
the  principles  which  are  tliere  stated. 
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Creditor, 

Might 

of  Rttainer. 

The  peraoDal 
Representative 
may  retain  for 
hia  own  Debt, 
notwithstanding 
a  Decree  has 
been  made  in  a 
Suit  by  the  other 
Creditors  for  the 
Administration 
of  the  Assets^ 
and  notwith« 
standing  the 
Assets  out  of 
which  he  seeks 
to  retain  his 
Debt  came  to 
his  hands  after 
the  Decree. 


NUNN  V.  BARLOW. 

1  HIS  was  a  Creditor's  Suit.  Administration  to  the 
deceased,  with  the  Will  axmexed,  had  been  granted  to 
the  Defendant  Barlow  during  the  minority  of  the  De- 
fendant Weatheridlf  the  Son  and  Heir  of  the  deceased. 
In  August  1810,  the  usual  Decree  was  made.  About 
the  end  of  that  year  or  the  commencement  of  the  next 
Weatherall  came  of  age,  and  consequently  the  Admini- 
stration granted  to  Barlow  ceased;  but,  in  May  1811, 
another  Administration  was  granted  to  him  as  Weather^ 
alts  Attorney ;  and  he  was  also  appointed  Receiver  of 
the  Testator's  real  Estates.  In  March  1818  he  died, 
and  Administration  de  bonis  non  was  granted  to  Weather- 
ally  and  he  was  afterwards  appointed  Receiver  of  the 
real  Estates. 

Weatherall  having  received  Monies  on  account  of 
the  personal  Estate  as  Administrator  which  he  had 
not  accounted  for,  the  Plaintiifs,  in  March  1823,  ob- 
tained an  Order  that  he  should  account  before  the 
Master  for  all  such  Sums  as  he  had  then  or  thereafter 
might  receive  as  the  personal  Representative  of  his  late 
Father  when  he  passed  his  Accounts  before  the  Master 
as  Receiver  of  the  Rents  and  Profits  of  the  real  Estates ; 
and  the  Master  was  required  to  include  the  Sum  due  in 
respect  of  the  personal  Estate  in  his  Report  of  Rents 
and  Profits. 


In  Barlow*s  lifetime  Weatherall  had  proved  a  Debt 
under  the  Decree  against  his  Father's  Estate.  The 
Master  had  reported  him  a  Creditor  for  part  of  the  Sum 
proved,  and  he  was  afterwards  paid  part  of  that  Sum. 
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Upon  a  Motion  being  made  for  the  Plaintiffs  that 
WeatAerall  might  be  ordered  to  pay  into  Court  the 
whole  of  the  Balance  reported  due  from  him  in  respect 
of  his  Father's  personal  Estate  under  the  Order  of 
March  1822,  he  claimed  to  retain  the  Balance  of  the 
Sum  which  the  Master  had  reported  due  to  him. 

Mr.  Tinnetfj  in  support  of  the  Motion,  said  that  there 
could  be  no  right  of  Retainer  in  respect  of  Assets  pos- 
sessed after  a  Decree  against  the  personal  Representa- 
tive for  an  Account ;  that  the  Decree  was  in  the  nature 
of  a  Judgment  for  all  Creditors ;  that  no  Creditor  could 
sustain  an  Action  after  a  Decree;  that  the  right  of 
Retainer  by  the  personal  Representative  stood  in  the 
place  of  the  Creditor's  Action ;  and  that,  as  there  could 
be  no  Action,  so  there  could  be  no  Retainer. 

Mr.  Uather,  for  the  Defendant  Weatherall,  cited 
3  Black.  Com.  18;  Franh  v.  Cooper  (a),  and  Robinson 
V.  Cumming  (&),  and  said  that  an  objection  to  the  right 
of  Retainer  in  that  case  would  have  lain,  but  that  it  was 
not  taken,  and  that,  iti  this  case,  the  right  of  Retainer 
vested  in  Weatherall  previous  to  the  Decree ;  and  that 
the  Decree  could  not  alter  the  situation  of  the  Parties. 

Mr.  Tinneyj  in  reply,  distinguished  Robinson  v.  Ctiira- 
ming  from  the  present  Case,  saying  that  the  Executor 
in  that  Case  seemed  to  have  retained  part  only  of  his 
Debt,  and  that  the  question  was  whether  he  was  entitled 
to  retain  partially. 

The  Vice-Chancellor  : — 

The  Decree  for  an  Account  does  not  affect  the  legal 
priorities  of  Creditors ;  and  there  is  no  distinction  in 
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this  respect  between  Assets  possessed  prior  to  the 
Decree  and  subsequent  to  the  Decree.  I  cannot,  there- 
fore, find  a  principle  why  it  should  affect  the  legal  right 
of  the  personal  Representative  to  retain  out  of  future 
Assets;  and  I  have  never  heard  of  any  authority  to 
that  effect.  Order  the  Defendant  to  pay  into  Court 
the  Balance  of  the  Sum  reported  due  from  him,  after 
deducting  the  remainder  of  his  Debt. 


i894- 
4th  February. 


DOLORET  V.  ROTHSCHILD. 


In  the  month  of  September  1823,  the  Defendant 


Specific 
Farformance* 

contracted  to  grant  a  Loan  to  the  'Neapolitan  Govem- 

A  Bill  will  lie  ^gu*  ijj  consideration  of  a  certain  annual  Sum  to  be 
for  the  specific  , 

Perfonnauce  of  paid  by  that  Government,  called  Neapolitan  Rentes,  or 

a  Contract  for     ffgapoUtan  Stock.     This  Stock  was  brought  by  the 

Go^rnment       Defendant  into  the  Market,  in  the  manner  usual  in 

Stock,  where  it    cases  of  public  Loans ;  and  the  mode  in  which  he  dis- 

dSvV**^^Cer.  P^^*^  ^^  **  ^"^  *^y  selhng  Scrip  Receipts,  which  were 
issued  to  the  Purchasers  on  their  paying  ten  per  cent 
on  the  amount  of  the  Stock.  In  these  Scrip  Receipts 
it  was  expressed  that,  on  payment  of  the  Balance  on 
or  before  the  1st  of  February  1823,  with  four  per  cent 
eaJn^ofacSl^  Interest  thereon  from  the  15th  October  1822,  the 
tract,  where  the  bearer  would  be  entitled  for  that  amount  of  Stock,  with 

subject  of  the      Interest  from  the  ist  July  1822." 

Contract  is  of  ' 

such  a  nature  as 

to  be  exposed  to      These  Scrip  Receipts  were  currently  sold  in  the 

f^'^^y^*^''"  Money  Market,  in  the  months  of  December  1822  and 

January  1823 ;  and  during  that  period  the  Plaintiff 

purchased  sixteen  such  Receipts,  iriiich  would  alto- 


tificates  which 
give  the  legal 
Title  to  the 
Stock. 
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gether  hare  entitled  him  to  Certificates  for  12^00          1824. 
NeapcUtan  Rentes.  ** • ' 

DOLORET 

On  tibe  24ih  Janixary  182^^  the  Defendant  caused  an  Rothschild. 
Advertisement^  relative  to  the  Stock,  to  be  published  in 
die  Morning  Chronkk  Newspaper,  which  was  thus  ex- 
pressed :  ^  At  the  request  of  several  of  the  Holders  of 
the  NeopoAVon  Scrip  Receipts,  a  fresh  extension  for  tlie 
payment  of  the  .Balances  will  be  granted  by  N.  M. 
Rothschild,  as  follows :  vi2.  five  per  cent  to  be  paid  on 
the  ist  February  next,  with  Interest  due  on  the  Receipts 
up  to  that  day."  The  Advertisement  then  stated  at 
length  that  the  remainder  of  fhe  Balances  were  to  be 
paid  in  ^uch  instalments  one  evety  month ;  the  last  to 
be  paid  on  the  15th  August  1823,  with  Interest  at  four 
per  cent  from  the  1st  February  on  each  instalment  as 
it  became  due ;  and  it  then  proceeded  in  these  words : 
^  The  Parties  who  intend  avsdling  themselves  of  this 
arrangement  in  preference  to  the  terms  proposed  in  the 
Advertisement  of  the  1  ith  instant,  are  required  to  state 
their  intention  at  the  time  of  leaving  their  Receipts  tft 
Mr.  RothsehiU^B  counting-house ;  as,  in  the  ^ir^nt  of 
their  not  doing  so,  they  will  be  considered  as  acceding 
to  the  terms  contained  in  Mr.  Boihsehild'B  former 
Advertisement.'' 

On  the  5th  February  1823,  the  Defendant  earned  die 
following  Advertisement  to  be  published  in  the  same 
NevFSpaper. 

"  NeapoRian  Loan  of  182a.  Many  of  the  Holders 
of  the  Neapolitan  Deposit  Receipts  having  failed  to 
comply  with  the  tenor  of  those  engagements  by  which 
the  Parties  were  required  to  pay  the  Balances  thereof 
on  the  1st  February  1823,  with  the  Interest  accnnng 
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OOLORBT 

Rothschild. 


up  to  that  day^  and  not  having  ayailed  themselves  of 
the  terms  proposed  for  their  accommodation  in  the  Ad- 
vertisements of  the  11th  and  23d  January  last,  public 
notice  is  given  by  N.  M.  Rothschild  that  such  Receipts 
are  void,,  that  the  Deposit  Mdney  is  forfeited,  and  that 
all  obligation  has  ceased  on  his  part  to  deliver  Certifi- 
cates at  a  future  period.  Being  desirous,  however,  that 
no  individual  should  suffer  unknowingly  on  this  occa- 
sion, Mr.  Rothschild  hereby  notifies  that  he  will  grant 
to  the  Holders  of  his  Receipts  the  indulgence  of  one 
week  from  this  date,  either  to  pay  the  Balances  due  by 
them  on  the  1st  instant,  or  to  make  the  further  Deposit 
called  for  by  the  Advertisements  of  the  iith  and  2  2d 
January  last.    5th  February  1823." 


On  the  12th  February  1823,  the  Defendant  caused  to 
be  published  ia  the  same  Newspaper  another  Advertise- 
ment, as  follows:  ^'  Neapolitan  Loan  of  1622*  Referring 
to  the  several  Advertisements  of  the  iLth  and  23d 
January  last,  and  5th  February  instant,  which  have 
appeared  in  the  public  Papers,  giving  an  extension  of 
time  for  payment  of  the  Balances  due  upon  such  Re- 
ceipts for  the  Neapolitan  Loan,  N.  M,  RothschUdintonnB 
the  Holders  of  the  Scrip  Receipts,,  that  the  Loan  con- 
tracted for  has  been  paid,  and  the  Stock  Certificates  are 
ready  for  delivery,  and  he  begs  that  those  who  have 
not  accepted  the  terms  of  extension  of  payment  will 
take, notice  that,  unless  the  terms  are  accepted,  or  the 
Balances  and  Interest  thereon  paid,  on  or  before  the 
20th  day  of  February  instant,  he  will  consider  that  such 
Holders  of  Scrip  Receipts  do  not  intend  to  complete 
their  Contracts,  and  will  not  hereafter  claim  the  Certifi- 
cates. N,  JU.  Rothschild  will  therefore,  after  the  20th 
February  instant, dispose  of  or  keep  the  Certificates 
and  put  the  proceeds  or  value  of  them  to  the  Credit  of 
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the  Holders,  on  account  of  the  Balances  and  Interest 
Avte,  and  hold  them  accountable  to  him  for  any  loss  or 
deficiency.     1  ith  February  1823/' 

In  the  interval  between  these  Advertisements  and  up 
to  the  soth  of  February  1823,  as  well  as  subsequently 
to  that  day,  Scrip  Receipts  of  the  Neapolitan  Loan  con- 
tinued to  be  publicly  bought  and  sold  in  the  London 
Market,  with  the  knowledge  of  the  Defendant.  On 
the  12th  of  June  1823,  the  Plaintiff  (who  had  previously 
told  the  Defendant  of  his  having  purchased  the  sixteen 
Scrip  Receipts,)  applied  to  the  Defendant  and  offered  to 
pay  all  the  Instalments  then  due  on  the  Receipts,  none 
of  which  had  been  paid  except  the  original  Deposit. 
The  Defendant  having  refused  to  allow  the  Plaintiff  to 
do  this,  which  would  have  entitled  him  to  the  Certifi- 
cates as  if  the  Instalments  had  been  regularly  paid 
pursuant  to  the  tenor  of  the  Receipts  or  of  the  Ad- 
vertisements, the  present  Bill  was  filed. 

The  Bill,  after  stating  the  various  facts  already  men- 
tioned, charged  that  Time  was  not,  in  Equity,  of  the 
essence  of  the  Contract  contained  in  the  Scrip  Receipts, 
and  was  not  so  considered  by  the  Defendant,  as  ap- 
peared from  the  Advertisements ;  or  that,  if  Time  ever 
was  of  the  essence  of  the  Contract,  the  same  had  been 
abandoned  and  waved  by  the  acts  and  conduct  of  the 
Defendant. 
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The  Prayer  of  the  Bill  was,  that  an  Account  might  be 
taken  of  Principal  Money  and  Interest  due  to  the  De- 
fendant for  the  Instalments  on  the  Scrip  Receipts,  and 
that,  on  payment  of  the  Amount  found  due  in  respect 
of  such  Instalments,  the  Defendant  might  be  decreed 
to  deliver  the  Certificates  on  the  sixteen  Scrip  Receipts, 
QQ  3 
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BO  as  that  the  PLaktifF  might  hare  the  benefit  oSibem 
and  of  the  1 2,500  Neapolitan  Rentes :  That  an  Account 
might  be  taken  of  the  amount  of  Income  received  by 
the  Defendant  on  the  12,500  Neapolitan  Rentes:  That 
the  Plaintiff  might  have  credit  in  account  with  the 
Defendant  for  the  Amount  so  received ;  and  that  the 
Defendant  might.be  decreed  to  make  Compensation  if 
through  any  &U  in  the  price  of  the  Stock  the  Certifi- 
cates, when  delivered  to  the  Plaintiff^  should  be  ol  less 
TiJue  than  in  June  1823 ;  or,  if  the  Defendant  had  dis- 
posed of  the  Certificates  and  should  be  unable  to 
deliver  them,  then  that  he  mi^ht  be  decreed  to  make 
fiill  Compensation  to  the  Plaintiff:  or,  if  the  Court 
diould  think  that  the  Plaintiff  was  not  entitled  to  any 
part  of  the  relief  before  prayed  for,  that  the  Defendant 
might  be  decreed  to  pay  back  to  him  tiie  amount  of 
the  original  Deposit ;  and  that  the  Defendant  might  be 
restrained  from  parting  with  the  Certificates* 


To  this  Bill  the  Defendant  put  in  a  general  Demurrer 
for  want  of  Equity. 

Mr.  Pemberton  for  the  Demurred  :-^. 

I.  The  subject  matter  of  the  Contract  in  this  Case  is 
such  that  the  Court  will  not  decree  a  specific  perfonn- 
ance,  but  will  leave  the  Party  to  seek  a  remedy  at  Law 
if  he  has  any.  Cudy.  Rutter  (a),  and  Nutbrovm  v.  jnorn- 
t&n  (6),  have  established  the  principle  that  the  Comt 
will  not  compel  the  specific  performance  of  an  Agree- 
ment for  the  transler  of  Stock.  The  saa«  principle 
applies  to  the  present  Case,  which  does  not  difl^r  from 
the  othera  on  this  point,  except  in  the  circumstance 
that  the  subject  of  the  Gontoact  here  is  Foreign  Stock. 


<«) 
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UeapoliUm  Stpck  being  daily  in  the  Market  here  is  as  1814. 

much  within  the  general  doctrine  of  the  Courts,  as  to 

the  specific  performance  of  Agreements  for  the  pur* 

chase  of  Chattels  as  British  Stock;  and  it  is  as  dear    RoxHscniLn. 

that  a  Court  of  Equity  will  not  entertain  a  Bill  for  the 

performance  of  a  Contract  for  the  sale  of  it,  as  that  it 

would  not  entertain  a  Bill  for  the  performance  of  a 

Contract  to  sell  a  certain  number  of  Casks  of  Tallow 

on  a  certain  day. 

II.  It  is  decided  that,  in  Cases  as  to  the  specific  per- 
formance of  Agreements,  there  must  be  a  mutuality  of 
remedy  between  the  Parties.  Here  there  is  no  mutuality. 
There  is  no  Contract  entered  into  with  the  Defendant 
by  the  Plaintiff,  or  any  individual  Holder  of  Scrip 
Receipts  to  pay  the  Price.  It  is  quite  clear  that  he 
could  not  come  into  this  Court  to  compel  them  to 
pay.  He  has  only  given  to  the  Holders  of  these  Re- 
ceipts, on  their  doing  certain  acts,  a  right  to  Certi- 
ficates for  N€apolitan  Stock.  The  .Holders  have  con- 
tracted to  do  nothing  which  he  can  by  a  Decree  of 
any  Court  specifically  compel  them  to  do.  The  only 
bold  he  has  upon  them  is  by  the  deposit  of  ten  per 
cent. 

III.  Time  is  in  this  Case  of  the  essence  of  the  Con- 
tract. The  question  is,  whether  a  Party  who  purchases 
the  right  to  receive  a  certain  quantity  of  Stock  on 
payment  of  Money  on  a  certain  day,  after  allowing  the 
day  fixed  upon  to  pass  without  paying  the  Money,  can, 
when  he  finds  a  rise  in  the  price  of  the  Stock,  acquire 
a  right  to  it  by  paying  the  Money  at  a  period  long 
after  that  fixed  upon  for  the  Payment.  In  this  Case 
there  is  a  lapse,  not  of  some  days,  but  of  many 
months.     On  the  ist   of  February  1823  Neapolitan 
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1894.  Stock  may  have  been  at  a  discount,  so  as  to  make  the 

Holders  of  Scrip  Receipts  prefer  forfeiting  their  deposit 
of  ten  per  cent.  But  if^  after  allowing  the  time  of  Pay- 
RoTHscHXLD.  mcnt  to  elapse  for  any  such  reason,  the  Stock  from  in- 
tervening political  events  should  happen  to  have  risen, 
this  Court  would  hardly  be  disposed  to  assist  a  person 
who  allowed  the  time  of  payment  to  elapse,  to  come 
forward  long  afterwards,  and  claim  the  same  benefit  to 
which  he  would  have  been  entitled  if  he  had  paid  hia 
Money  in  due  time.  It  seems  quite  manifest  that  this 
is  precisely  one  of  those  Cases  in  which  the  Court 
holds  Time  to  be  of  the  essence  of  tlie  Contract.  There 
are  no  exact  Authorities  on  this  subject,  because  the 
decisions  which  have  established  that  the  Court  will 
not  entertain  a  Suit  for  the  performance  of  a  Contract 
of  this  kind,  proceed  on  this  wise  principle,  that,  before 
performance  of  the  Contract  can  be  decreed,  the  lapse 
of  time  may  have  altered  the  value  of  the  subject  of 
the  Contract.  Seton  v.  Slade(c\  Withy  v.  Cottle  (d). 
The  principle  on  which  Sparks  v.  Liverpool  Water  Works 
Company  (e)  was  decided,  is  exactly  applicable  to  this 
Case.  It  is  impossible  to  imagine  any  Property  as  to 
which  Time  is  more  essentially  of  the  essence  of  the 
Contract  than  Stock  in  public  Funds,  on  account  of 
the  fluctuation  in  its  Value. 

Mr.  Sugden  and  Mr.  Knight,  for  the  Plaintiff: — 
The  two  principles  contended  for  in  support  of  the 
Demurrer  are  neither  of  them  involved  in  the  decision 
of  the  present  Case. 

I.  The  general  rule  that  the  Court  will  not  decree 
specific  performance  of  an  Agreement  for  the  transfer 

(c)  7  Vet.  265.  (rf)  1  Turner's  Rep.  78. 
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of  Stock,  must  be  admitted ;  and  it  proceeds  on  the 
general  principle  that  any  one  i^ooo/.  of  Stock  is 
exactly  similar  to  another  i^ooo/.  of  the  same  Stock. 
The  Case  of  Cud  v.  Rutter,  quoted  on  the  other  side,  Rothschild. 
in  which  this  rale  was  established,  is  much  better  re- 
ported in  5  Vinef^s  Abridgment,  538,  than  in  Peere 
WiUiam*s  Reports ;  and  it  is  remarkable  that,  in  that 
Case,  where  the  Bill  prayed  for  the  specific  performance 
of  an  Agreement  for  the  transfer  of  Stock,  Lord  Chan- 
cellor  Parker  did  not  dismiss  the  Bill.  The  reason  that 
an  Action  at  Law  is  a  sufficient  remedy,  does  not  apply 
to  the  present  Case,  where  the  Plaintiff  is  prevented 
from  obtaining  relief  at  Law,  not  by  any  conduct  of 
his  own,  but  by  the  conduct  of  Rothschild.  It  is  per- 
fectly settled  that  it  is  no  Answer  to  a  Bill  for  specific 
performance  to  say  that  the  Plaintiff  can  recover  no 
Damages  at  Law.  Thompson  v.  Harcourt  (J*).  But 
what  distinguishes  this  Case  from- those  in  which  it  has 
been  held  that  the  Court  will  not  perform  an  Agreement 
to  transfer  Stock  is,  that  this  Bill  does  not  pray  for  the 
transfer  of  Stock.  It  prays  that  the  Defendant  may 
deliver  to  the  Plaintiff  certain  Certificates  charged  to 
be  in  his  custody.  It  seeks  for  the  delivery  of  docu- 
ments by  which  the  Plaintiff  can  establish  his  Title  to 
the  Stock. 

II.  As  to  Time  being  of  the  essence  of  the  Contract, 
admitting  all  that  has  been  urged  on  that  point,  what 
relieves  the  case  of  the  Plaintiff  from  any  application  of 
that  principle,  is  the  charge  in  the  BiU  that,  if  Time  was 
originally  of  the  essence  of  the  Contract,  it  has  been 
waved  and  abandoned  by  the  acts  of  the  Defendant. 
The  various  Advertisements  published  by  the  Defend-' 

(/)  1  Bro.  P.  C.  193- 
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18^         Wt,  aad  particularly  that  of  the  lath  of  Febraacy  1803^ 

*        "^       '     we  express  aban4onmenta  of  the  time  fixed  by  the 

D0Z.0RXT       ofigiual  Agreement  expressed  ia  the  Scrip  Receipts ; 

HoxH8CHiu>.    foh  i^  ^^  latter  Advertisement,  he  expresses  that,  if  the 

payments  are  not  made  in  the  manner  therein  mentioned, 

he  will  dispose  of  the  Certificates  and  consider  the 

Holders  of  the  Receipts  liable  for  any  loss,  and  put  the 

proceeds  to  their  Credit.    How  is  that  proceeding  con- 

sistent  with  the  argutpent  that  Time  is  of  the  essence 

of  the  Contract? 

Mr.  Pemberton,  'm  reply,  insisted  that  Time  was  of 
the  essence  of  the  Contrapl,  and  <^ited  Hagedon  ▼• 


The  VicE-CiiANCBLLOB : — 

I  am  9f  Qpini<^  that,  inasmuch  as  this  Bill  prays  a 
delivery  of  the  Certificates  which  would  constitute  the 
Phuntiff  t^e  Proprietor  of  a  certain  quantity  of  Stoi^, 
the  Bill  in  Equity  will  hold ;  because  a  Court  of  Law 
could  not  give  the  Property,  but  could  only  give  a 
remedy  io^  Damages^  the  beneficial  effect  of  which  must 
depend  upop  the  personal  responsibility  of  the  Party. 
I  consider  al^o  that  the  Plaintiff  not  being  the  original 
Holder  of  the  Scrip  but  merely  the  Bearer,  may  not  be 
able  to  maintain  any  Action  at  Law  upon  the  Contract, 
and  that,  if  he  has  f^ny  Title^  it  mu^t  be  in  Equi^. 

Where  a  Court  of  Equity  holds  that  Time  is  not  of 
the  esseucQ  of  a  Contract,  it  proceeds  upQu  tb€U>rin- 
ciple  that,  having  regard  to  the  nature  of  the  subject. 
Time  is  immatmal  to  the  Val^e,  and  is  urged  only  by 
way  of  pretence  and  evasion.    But  (h^  principle  can 

(g)  I  Marsh.  514. 
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haTe  no  application  to  a  Case  like  the  present,  where 
from  the  nature  of  the  subject  the  Value  is  exposed  to 
daily  variation,  and  a  Contract  which  was  disadvan- 
tageous to  the  Plaintiff  on  the  ist  February,  and 
would  therefore  be  then  declined  by  him,  might  be 
highly  advantageous  to  him  on  the  2d  February.  It 
is  true,  as  stated  in  the  Bill,  that  the  time  mentioned  in 
the  Scrip-receipts  has  been  waved  and  abandoned  by 
the  Advertisement  of  the  Defendant :  but  that  waver 
was  upon  the  condition  that  the  Holders  of  the  Receipts 
made  their  Payments  at  the  extended  times  stated  in 
the  Advertisements,  which  it  is  admitted  has  not  been 
done  by  the  Plaintiff.  The  claim  of  the  Plaintiff  to 
have  the  original  Deposit  of  ten  per  cent  returned  to 
him,  as  being  retained  by  the  Defendant  without  Con- 
sideration, cannot  be  maintained,  because  the  Plaintiff 
had  full  Consideration  for  that  Deposit  in  the  option 
which  the  Scrip-receipts  gave  him  to  become  the  Pro- 
prietor of  so  much  Stock,  by  payment  of  the  Balance 
of  the  stipulated  Price  on  the  day  named ;  and  it  is  not 
the  less  a  Ccmsideration  because  the  Plaintiff  did  not 
think  fit  to  avail  himself  of  the  option. 
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1834. 

nth  February. 

■^  •      - 

Partners, 

Specie 

Performance, 

If,  upon  a 
Dissolution  of 
Partnership,  it 
is  agreed  that 
certain  Articles 
of  the  Partner- 
ship Stock  shall 
become  the  ex- 
clusive Property 
of  one  of  the 
Partners,  and 
that  a  certain 
Fund  shall  be 
appropriated  to 
the  payment  of 
the  Debts,  and 
that  Fund  after- 
wards proves 
insufficient  for 
the  purpose,  the 
other  Partner 
has  no  Lien  on 
those  Articles  in 
respect  of  such 
deficiency. 

A  Court  of 
Equity  will  en- 
force an  Agree- 
ment made  upon 
a  Dissolution  of 
Partnership, 
that  a  particular 
Book  used  in 
the  Trade  should 
become  the  ex- 
clusive Property 
of  one  of  the 
Partners,  and 
thataCopy  of  it 


LINGEN  V.  SIMPSON. 

In  1815,  the  Defendant  and  one  Ellis  entered  into 
Partnership  together  in  the  Trade  of  a  Coach-founder 
and  Plater.  The  business  consisted  in  the  making  of 
Metal  Ornaments  for  Carriages^  and  other  Articles.  The 
Partners,  in  order  to  enable  the  Tradesmen  whom  they 
supplied  with  these  Articles,  to  give  them  Orders  in  the 
most  convenient  manner,  furnished  them  with  Books 
containing  Plates  of  the  Articles,  and  kept  themselves 
two  Books,  called  N^  1  and  N®  2,  containing  simUar 
Plates.  Every  Plate  in  the  Books  delivered  to  the 
Tradesmen  was  numbered ;  and  the  corresponding 
Plate  in  the  Books  kept  by  the  Partners  had  the  same 
number  annexed  to  it:  so  that  when  the  Tradesmen 
sent  Orders  for  any  of  the  Articles,  instead  of  giving  a 
description  of  them,  they  denoted  them  by  the  Num- 
bers annexed  to  those  Articles  in  their  Books^  and  the 
Manufacturers,  by  referring  to  the  Books  N®  1  arid  N**  3, 
immediately  ascertained  which  of  the  Articles  the 
Tradesmen  wanted.  In  March  1820,  the  Defendant 
and  Ellis  dissolved  Partnership.  Upon  the  Dissolution 
they  agreed  that  the  Stock  in  Trade  should  be  equally 
divided  between  them:  that  the  Debts  due  to  the 
Partnership  should  be  applied  in  payment  of  the 
Debts  due  from  it :  that  Ellis  should  have  the  Book 
called  N""  1,  and  the  Defendant  that  called  N*  2 ;  and 
that  each  of  them  should  have  a  Copy  of  the  other's 
Book,  and  have  the  use  of  the  Original  until  the  Copy 
was  made.  The  Stock  in  Trade  was  accordingly  divided 
between  them :  the  Books  N**  1  and  N^  2  were  placed 

should  be  delivelred  to  the  other. 
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in  the  hands  of  a  third  person  in  order  that. the 
Copies  might  be  made ;  and  each  of  the  Parties  began 
to  carry  on  the  Business  separately.  Shortly  afterwards 
Ellis  formed  a  Partnership  with  one  Smith,  which  con- 
tinued a  few  months  only.  ,Ue  then  entered  into 
Partnership  with  the  Plaintiff;  and  soon  afterwards  a 
separate  Commission  of  Bankrupt  issued  against  him. 
The  Plaintiff  purchased  of  the  Assignees  all  Ellis's  share 
and  interest  in  the  Partnership  Property,  Stock  and 
Effects.  After  this  the  Defendant  sent  a  message  to 
the  Plaintiff,  saying  that  he  wanted  N^  2,  (the  Copy  of 
which  was  not  then  completed)  for  the  purpose  of  making 
an  article  by  it ;  and  it  was  accordingly  delivered  to 
the  Defendant  for  that  purpose ;  but  upon  the  Plaintiff 
applying  to  have  it  returned,  the  Defendant  refused  to 
deliver  it  up,  alleging  as  a  reason  for  bis  so  doing,  that 
the. Debts  due  to  the  first  Partnership  were  inadequate 
to  pay  those  that  were  due  from  it,  and  that  JS/ZiVs 
Estate  was  liable  to  make  up  one  Moiety  of  the  defi- 
ciency. Under  these  circumstances  the  Bill  was  filed 
to  enforce  the  Plaintiff's  right  to  have  a  Copy  of  N^  1 
made  and  delivered  to  him. 


18S4. 


LiNGSir 

V. 
SiMPSOK. 


Mr.  Hart  and  Mr.  Farrer  for  the  Plaintiff: — 
It  was  impossible  for  the  Plaintiff  to  adopt  any  other 
course  than. that  of  applying  to  a  Court  of  Equity  for 
the  relief  he  seeks,  for  no  Action  at  Law  .could  have 
been  brought  in  this  Case.  The  Defendant  now  resists 
part  only  of  the  original  Agreement.  That  Agreement 
has  been  fiilly  performed  in  every  respect,  except  as  tOy 
the  making  of  this  Copy.  It  will  be  said  for  the  De- 
fendant that  he  has  a  right  to  retain  this  Book  because 
the  Debts  of  the  Partnership  are  not  paid.  We  admit 
that  one  Partner  cannot  discharge  the  Lien  which  the 
Creditors  have  on  thd  Partnership  Property,  but  he 
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V. 
SlMPSOK. 


may  give  to  liis  Co-part&er  a  separate  Interest  in  all  or 
any  part  of  the  Partnership  Property.  This  is  a  qoes- 
tion,  not  between  the  Partners  and  die  Creditors,  but 
.  between  one  of  the  Partners  and  a  person  claiming 
under  tiie  other.  This  Lien  is  not  set  np  by  the  Credi* 
tors,  but  by  one  of  the  Partners  for  his  own  benefit. 
He  cannot  have  any  claim  upon  this  Book,  eicept 
what  he  is  entitled  to  under  his  Agreement  with  EiHs ; 
and  the  setting  up  of  €tm  Lien  is  in  direct  breach  of 
that  Agreement. 


Mr.  Himie  BUd  Mr.  Cooper  for  the  Defendant,  in- 
sisted, first,  that  a  Court  of  Equity  could  not  interfere 
in  this  Case ;  secondly,  that,  if  it  could  interfere,  the 
Plaintiff  could  only  stand  in  the  place  of  Ellis,  and  that 
£2Ki,  upon  the  whole,  was  a  Debtor  to  the  Defendant 
upon  the  Partnership  Accounts,  and  could  only  hare 
flie  relief  he  prayed  upon  the  Terms  of  paying  what 
was  so  due  to  the  Defendant;  and  thirdly,  that  Ike 
Platntiff  had  not  established  his  Tide  to  stand  in  EUu^u 
place. 

The  Vxce-Chancbllor: — 

It  is  established  by  the  Evidence  of  ElRs,  who  is  a 
good  Witness  against  his  own  Estate,  dial  his  right  in 
the  Reference-books  became  a  part  of  die  €k>-partner- 
ship  Estate  of  himself  and  the  Plaintiff,  and,  conse- 
quendy,  well  passed  to  the  Plaintiff  by  the  purchase 
from  the  Assignees  of  £ffi»'s  Share  and  Intereit  in  die 
Co-partnership  Estate,  Stock  and  Efiecis. 


I  fully  accede  to  the  proposition  that  the  Pbdndff 
can  stand,  as  against  the  Defendant,  in  no  better  situa- 
tion than  ElUs  himself  would  haYe  stood  if  he  had  not 
parted  widi  his  interest  in  the  subject  of  the  Suit;  and^ 
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if  these  Reference-books  remained  Partnership  Pro- 
perty, it  would  be  unquestionable  that  the  Plaintiff 
could  not  be  entitled  to  relief  without  a  general  ar- 
rangement of  the  Partnership  concerns;  for,  until  such 
general  arrangement^  no  Partner  can  claim  an  exclusive 
right  in  any  article  of  the  Partnership  Property.  But 
upon  a  Dissolution  any  part  of  the  Partnership  Pro- 
perty may,  by  Contract  of  the  Partners,  be  converted 
into  the  separate,  individual  Property  of  either;  and  it 
is  clear  here  that,  upon  the  Dissolution  between  the 
Defendant  and  Ellis,  the  Reference-book  N®  i  became 
the  separate  Property  of  Ellis,  and  the  Reference-book 
N*  a  became  the  sepkrate  Property  of  the  Defendant, 
subject  to  the  delivery  of  the  Copy  to  ElUs  and  the 
interim  inspection  in  the  mean  time ;  and  the  Claim  of 
the  Plaintiff  by  this  Bin  does  not,  therefore,  refer  to  any 
Article  of  Partnership  Property. 
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It  is  argued  that  a  Court  of  Equity  will  not  interfere 
in  such  a  matter.  The  principle  upon  which  a  Court 
of  Equity  interferes  to  enforce  Contracts  is,  that  the 
particular  relief  prayed  cannot  be  had  in  a  Court  of 
Law ;  and  a  Court  of  Law  has  no  means  of  compelling 
this  Defendant  to  permit  the  Copy  of  N^  2  to  be  com- 
pleted, or  to  permit  the  interim  inspection  of  the  Book 
by  the  Plaintiff.  Decree  therefore  according  to  the 
Prayer  of  the  BiU,  with  Costs. 
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1823, 

Dececn 

i8fl4, 

20th  February. 


'^^  ?8aT^''  RACKSTRAW  v.  VILE. 


WiU. 


JOHN  SMITH  in  his  Will,  after  making  a  provision 
for  his  Wife,  expressed  himself  as  follows : 
Testator  gave 

fute^Tte^^^^^  "  ^  S^^®  "^^^^  ^y  ^^^  mffiflm  John  Smith  all  my 

one-fourth  of  Right,  Title  and  Interest  in  one  moiety  of  the  House 

his  personal  ^^d  Premises,  'N'' jS,  Blackman-^treet,  Southwark;  this 

Estate;  but,  by  -       ,         .  ,  j  u     u  •     j      r 

a  Codicil,  he  '  valae  at  goo  /. ;  and,  as  he  has  received  of  me  m 

directed  that  his  Cash  500  /.  I  request  that  1,000  /•  be  deducted  from  his 

h  "d  bTonl  ^'^^rth  equal  Share  of  my  whole  Property  intended  to 

for  the  life  of  be  divided  between  my  four  Children ;  that  is  to  say, 

himself  a"d  his  all  my  real  and  personal  Estate,  of  whatever  nature  or 

they  had  no  description,  which  I  may  die  possessed  of,  together 

Issue ;  and  that,  with  the  rest  and  residue  of  that  which  I  have  herein 

SoSld  fafSo '  ei'«''  *<>  °»y  Wife,  at  her  decease,   shaU  be  equdly 

the  Residue.         divided,  share   and   share  alike,  between  my  Son  as 

Held,  tiiat  the      aforesaid,  subject  to  the  deduction  above-stated,  to  my 
Son  did  not  take   ^       ,  ,,''        ^         „,  ^       ,      .   tii-     t    i 

absolutely,  but      Daughter  Mary  Ann  Blunt,  my  Daughter  Huzabeth 

subject  to  an  Margaret  Smith,  and  my  Daughter  Sarah  Smith,  and 

qu^^ovcr  in^  ^^^^^  respective   Heirs,   but  not  to  be  subject  to  the 

case  there  was  Debts  or  Controul  of  the  Husband  of  my  Daughter 

no  Issue  of  him-  j^       j^„  jg;^^    ^^  ^f  ^^  Husband  which  either  of 

selfand  his  Wife  ,      -^                             •,      ^       ^          ,.r         ^        ,      . 

living  at  the  them  may  marry.      My  Daughter  Mary  Ann  having 

death  of  the  received  500/.  at  her  Marriage  with  Robert  Blunt,  I 
irequest  that  Sum  to  be  deducted  from  her  fourth  part 
also ;  and,  should  either  or  both  of  my  other  Daughters 
receive  their  Marriage  Portions  before  my  decease,  the 
deductions  are  to  be  made  in  like  manner,  to  the  intent 
that  each  one  shall  have  an  equal  share  ;  and,  in  case 
of  the  demise  of  either  of  my  Children  before  they 
arrive  at  the  age  of  twenty-one  years,  the  deceased's 
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share  shall  fall  into  and  become  a  part  of  the  rest  and  1893. 

residue,  for  the  benefit  of  the  Survivors,  their  Heirs  and     "^        "        ' 
Executors."  Rackstkaw 

V, 

Vile. 
The  Testator  afterwards  made  the  following  Codicils 
to  his  WiU  : 

"  By  way  of  Codicil  to  my  Will :  I  hereby  request 
that  the  equal  Share  of  my  Estate  which  may  fall  to 
my  Son  William  John  Smith,  may  be  only  for  the  term 
of  his  own  and  his  Wife's  natural  lives,  provided  there 
is  no  Issue,  but  that,  at  their  decease,  it  shall  become 
a  part  of  and  fall  into  the  rest  and  residue." 

**  By  way  of  second  Codicil  to  my  Will :  I  hereby 
request  that  the  Portion  or  Share  of  whatever  Property 
I  may  die  possessed  of,  which  I  have  bequeathed  to 
my  Son  William  John  Smith,  shall  be  only  for  the 
natural  life  of  himself  and  his  Wife,  provided  they 
have  no  Issue;  and,  at  their  death,  it  shall  become^ a 
part  of  the  rest  and  residue." 

00th  these  Codicils  were  unattested. 

The  Bill  was  filed  by  Samuel  Sambrook  Rackstraw 
and  Elizabeth  Margaret  his  Wife,  (one  of  the  Testator's 
Daughters),  and  Sarah  Smith,  another  of  the  Testator's 
Daughters,  against  the  Executor,  the  Widow,  Mr.  and 
Mrs.  Blunt,  and  William  John  Sndth*  It  charged  that, 
if  William  John  Smith  died  without  leaving  Issue  by 
his  Wife  him  surviving,  his  Interest  in  the  Testator's 
personal  Estate  would  become  vested  in  Elizabeth 
Margaret  Raehtraw,  Sarah  Smith,  and  Mary  Ann 
Blunt.  It  prayed  that  an  Account  might  be  taken  of 
the  Testator's  personal  Estate  possessed  by  his  £xecii« 
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tor ;  that  it  might  be  applied  ih  a  due  course  of  Admiiii- 
Btration ;  and  that  one  fourth  part  of  the  clear  surplus, 
less  the  Sum  of  i^ooo  /.  might  be  laid  out  and  invested 
at  Interest  for  the  benefit  of  William  John  Smith  during 
the  life  of  himself  and  his  Wife,  and,  in  case  they  should 
leave  no  Issue  them  surviving,  for  the  benefit  of  Eliza- 
beth Margaret  Rackstraw,  Sarah  Smith,  and  Mary  Arm 
Blunt,  in  equal  shares  and  proportions. 

WiUiam  John  Smith,  by  his  Answer,  insisted  that  his 
share  of  the  Testator^s  Estate  ought  to  be  paid  to  him 
for  his  own  absolute  use  and  benefit 

Mr.  Heald  and  Mr.  Bickersteth,  for  the  Plaintifis, 
contended  that  William  John  Smith  did  not  take  an 
absolute  Interest  in  the  one  fourth  of  the  Testator's 
Estate  which  was  bequeathed  to  him ;  but  that,  under 
the  Codicils,  it  would  go  over  to  his  Sisters  in  case  there 
was  no  Issue  of  himself  and  his  Wife  living  at  the 
decease  of  the  Survivor  of  them. 


Mr.  Sugden  and  Mr.  Moore,  for  the  Defendant  WiUiam 
John  Smith,  said  that,  as  a  Devise  to  a  person,  and, 
provided  he  had  no  Issue,  then  over  to  another,  would 
give  the  firat  taker  an  Estate  Tail  in  Lands,  so  it  would 
give  the  absolute  Interest  in  personal  Estate;  and 
that  the  failure  of  Issue  was  to  be  considered  as  a 
general  failure  of  Issue,  and  could  not  be  confined  to 
the  death  of  the  Survivor  of  the  Husband  and  Wife, 
unless  words  could  be  found,  either  in  the  Will  or 
Codicils,  which  expressly  limited  it  to  ihat  event 

The  Vic^-Chancellor  : — 

This  Codicil,  being  unattested,  speaks  only  as  to 
personal  Estate.   The  Win  ai^  Codicil,  taken  together. 
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give  the  personal  Estate*  in  the  first  instance,  absolutely 
to  the  Son  W,  J.  Smith,  with  a  good  Limitation  over,  by 
way  of  Executory  Devise,  at  the  death  of  the  Surviyor 
of  himself  and  his  Wife,,  if  there  be  no  Issue  then  living. 
The  failure  of  Issue  is  plainly  confined  to  the  death  of 
the  Survivor,  by  the  direction  that  the  Share  of  W.  J. 
Smith  is  to  become  a  part  of  the  rest  and  residue  at 
their  death. 
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ADDERLEY  v.  DIXON. 


XHE  Plaintiffs  having  purchased  and  taken  Assign- 
ments of  certain  Debts  which  had  been  proved  under 
two  Commissions  of  Bankrupt,  agreed  to  sell  them  to 
the  Defendant  for  2s.  6d.  in  the  Pound. 

The  Defendant's  Solicitor,  accordingly,  gave  notice 
of  the  Sale  to  the  Assignees,  and  prepared  an  Assign- 
ment of  the  Debts,  and  the  Plaintiffs,  notwithstanding 
the  Purchase  Money  had  not  been  paid,  executed  it, 
and  signed  the  Receipt  for  the  Consideration  Money, 
and  left  it  in  the  Solicitor's  bauds.  The  Bill  was  filed 
to  compel  the  Defendant  specifically  to  perform  the 
Agreement,  and  to  pay  the  Purchase  Money  to  the 
Plaintiffs. 


1823. 
8th  December. 

1834. 
ft3d  February. 

Specific 
Per/onnance. 

Specific  Per- 
formance de- 
creed, at  the  Suit 
of  the  Vendor, 
of  a  Contract 
for  the  Sale  of 
Debts  proved 
under  a  Com- 
mission of  Bank* 
nipt. 


The  Defendant,  by  his  Answer,  submitted  that  the 
matter  of  the  Agreement  was  not  the  proper  subject  of 
a  Bill  in  Equity  for  a  specific  performance ;  and  claimed 
the  same  benefit  as  if  he  had  demurred  to  the  Bill. 


Mr.  Sugden  and  Mr.  Garratt  for  the  Plaintifis  :-^ 
It  is  not  stated  in  the  Bill  whether  this  Agreement 
was  in  writing  or  not.    But  that  i^  not  material,  as  it 
ft  R  3 


6o8  CASES  IN  CHANCERY. 

1833.  has  been  decided  that  an  Agreement  for  the  sale  of  it 
Debt  is  not  within  the  Statute  of  Frauds.  Anttey  ▼. 
Harden  (a). 

With  respect  to  the  question,  whether  this  Court 
has  jurisdiction  to  decree,  a  specific  performance  of  an 
Agreement  for  the  sale  of  a  Debt,  the  Case  of  WrigJU 
V.  Bell  (6)  contains  the  Judgment  of  the  late  Chief 
Baron  upon  the  very  point.  That  Case  was  discussed 
before  your  Honor  in  Withy  v.  i^tk{t),  and  your 
Honor  there  decreed  a  specific  performance  of  an 
Agreement  for  the  purchase  of  an  Annuity  payable  out 
of  the  Dividends  of  Stock.  It  is  settled  that  a  person 
who  wants  a  specific  Chattel  may  come  into  this  Court 
to  have  it  delivered  to  him,  as  in  the  Case  of  the  Pvsey 
Horn  (d),  and  the  Tobacco-box  (e).  If  then  the  Pur- 
chaser in  this  Case  might  have  filed  a  Bill  for  a  specific 
performance  of  the  Agreement,  the  Vendors  must  have 
the  same  privilege ;  for  the  remedy  must  be  mutual. 
The  reason  why  the  Court  refuses  to  decree  a  specific 
Performance  of  a  Contract  for  a  Transfer  of  Stock,  is 
that  one  sum  of  Stock  is  the  same  as  another.  Here 
the  Plaintiffs  cannot  get  what  they  have  contracted 
£or,  except  by  the  aid  of  this  Court  They  want  not 
the  Money  of  any  particular  person^  but  the  Sum  for 
which  they  have  agreed  to  sell  these  Debts.  If  they 
went  to  Law  they  might  get  more  or  less ;  but  they  have 
a  right  to  have  the  very  Sum  of  Money.  Independently 
of  this,  the  Plaintiffs  are  entitled  to  the  benefit  of  the 
Defendant's  Oath,  and  to  call  upon  him  to  say  whether 
there  was  or  was  not  such  a  Contract  as  is  stated  ii^ 

(a)  1  New  Rep.  124.        (h)  Dan.  95. 
(c)  Ante,  174.  (d)  Pusey  v.  Pusej/p  1  Vem.  973. 

(1?)  Felis  V.  Read,  3  Vet.  70.  See  also  Duke  of  Somerset  x. 
Cookion,  3  P.  W.  350, 
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the  BiU,  and  also  to  have  a  Lien  on  the  subject  which  1^23. 

tkey  have  cdhtracted  to  sell.  Lewis  v.  Lord  Lechfnere(f). 
We  submit,  therefore,  that/  both  upon  principle  and 
authority,  the  Plaintiff*  are  entitled  to  the  relief  prayed         Dixon 
by  this  BilL 

Mr.  Hart  and  Mr.  Treslove  for  the  Defendant : — ■ 

As  the  Assignment  of  these  Debts  has  been  executed 
and  actually  delivered  to  the  Defendant's  Solicitor, 
nothing  remains  to  be  done  but  the  Payment  of  the 
Money.  If  the  Courts  therefore,  were  to  make  a  Decree 
in  this  Case  it  would,  in  effect,  be  nothing  mpre  than  a 
Verdict'  in  an  Action  of  Assumpsit  for  the  Amount  of 
the  Purchase  Money.  A  Court  of  Equity  lends  its  aid 
to  the  execution  of  executory  Agreements  only.  Here 
the  Plaintiffs  demand  is  a-mere  legal  Debt. 

It  is  not  clear  that  in  the  converse  of  this  Case  re- 
lief would  have  been  given  in  this  Court.  Suppose  the 
Defendant  had  filed  a  Bill  for  a  specific  performance 
of  this  Agreement,  would  it  not  have  been  said  that 
this  Court  gives  relief  only  where  the  specific  thing  is 
wanted,  and  Damages  are  not  a  sufficient  Compensa- 
tion ?    Buxioti  v.  lister  (g),  Dorison  v.  Westlnvok(h). 

The  Case  of  Wright  v.  Bell  differs  from'  this  Case; 
for  there  the  Defendant  waved  all  objections  except  as 
to  the  Title,  and  the  Lord  Chief  Baron  notices  that 
circumstance  in  his  Judgment.  That  is  not  the  case 
here;  for  this  Defendant  insists  upon  the  want  of  Juris- 
diction in  this  Court  to  decree  a  specific  performance 
in  the  present  Case. 

(/)  10  Mod.  503.  506.  (g)  3  Atk.  383. 

(A)  5  Vin.  Ab.  548,  pi.  22. 

ana 
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Mr.  Sugdem  in  reply  said^  that,  whether  the  Court 
could  or  could  not  decree  a  specific  performance  of 
the  Agreement  must  depend  upon  the  nature  of  it,  and 
not  upon  the  proceedings  which  had  been  taken  to* 
wards  its  completion ;  and  that,  if  the  Plaintiffs  were 
entitled  to  that  relief  upon  general  principles,  it  would 
be  hard  to  deprive  them  of  it  because  they  had  per- 
formed their  part  of  the  Contract. 

The  Vice-Chancellok  : — 
Courts  of  Equity  decree  the  specific  performance  of 
Contracts,  not  upon  any  distinction  between  Realty  and 
Personalty,  but  because  Damages  at  Law  may  not,  in 
the  particular  case,  afford  a  complete  remedy.  Thus  a 
Court  of  Equity  decrees  performance  of  a  Contract  for 
Land,  not  because  of  the  real  nature  of  the  Land»  but 
because  Damages  at  Law,  which  must  be  calculated 
upon  the  general  Money-value  of  Land,  may  not  be  a 
complete  remedy  to  the  Purchaser,  to  whom  the  Land 
may  have  a  peculiar  and  special  Value.  So  a  Court  of 
Equity  will  not,  generally,  decree  performance  of  a 
Contract  for  the  Sale  of  Stock  or  Goods,  not  because 
of  their  personal  nature,  but  because  Damages  at  Law, 
calculated  upon  the  Market-price  of  the  Stock  or 
Goods,  are  as  complete  a  remedy  jto  the  Purchaser  as 
the  delivery  of  the  Stock  or  Goods  contracted  for;  in- 
asmuch as,  with  the  Damages,  he  may  purchase  the 
same  quantity  of  the  like  Stock  or  Goods. 

.  In  Taylor  v.  Nmlk,  cited  in  Buxton  v.  IMter,  specific 
performance  was  decreed  of  a  Contract  for  Sale  of  800 
Tons  of  Iron,  to  be  delivered  and  paid  for  in  a  certain 
number  of  Years  and  by  Instalments ;  and  the  reason 
given  by  Lord  Hardwicke  is  that  such  sort  of  Contracts 
differ  from  those  that  are  immediately  to  be  executed. 
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And  they  do  differ  ia  this  respect,  that  the  profit  upoir  1894. 

the  Contract,  being  to  depend  upon  future  events,  can- 
not be  correctly  estimated  in  Damages  where  the  cal- 
culation must  proceed  upon  conjecture.  In  such  a  Dixok* 
case,  to  compel  a  Party  to  accept  Damages  for  the  non- 
performance of  his  Contract,  is  to  compel  him  to  sell 
the  actual  Profit  which  may  arise  from  it,  at  a  conjectural 
Price.  In  Ball  v.  Coggs  (i),  specific  performance  was 
decreed  in  the  House  of  Lords  of  a  Contract  to  pay  the 
Plaintiff  a  certain  annual  Sum  for  his  life,  and  also  a 
certain  other  Sum  for  every  Hundred-weight  of  Brass- 
wire  manufactured  by  the  Defendant  during  the  life 
of  the  Plaintiff.  The  same  principle  is  to  be  applied  to 
this  Case.  Damages  might  be  no  complete  remedy, 
being  to  be  calculated  merely  by  conjecture ;  and  ta 
compel  the  Plaintiff  in  such  a  case  to  take  Damages 
would  be  to  compel  him  to  sell  the  annual  Provision^ 
during  his  life  for  which  he  had  contracted,  at  a  con- 
jectural price.  In  Buxton  v.  Lister,  Lord  Hardwkke 
puts  the  case  of  a  Ship-carpenter  purchasing  Timber 
.which  was  peculiarly  convenient  ta  him  by  reason  of 
its  vicinity ;  and  also  the  case  of  an  Owner  of  Land 
covered  with  Timber  contracting  to  sell  his  Timber  ia 
order  to  clear  his  Land ;.  and  assumes  that  as,  in  both 
those  cases,  Damages  would  not,  by  reason  of  the 
special  circumstances,  be  a  complete  remedy,  Equity 
would  decree  specific  performance. 

The  present  Case  being  a  Contract  for  the  Sale  of 
the  uncertain  Dividends  which  may  become  payable 
from  the  Estates  of  the  two  Bankrupts,,  it  appears  to 
me  that,  upon  the  principle  established  by  the  Cases  of 
Ball  V.  Coggs,  and  Taylor  v.  Neville,  a  Court  of  Equity 

(0  1  Bro.  P.  C.  140. 
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iviU  decree  specific  performance,  because  Damages  at 
Law  camiot  accurately  represent  the  value  of  the  future 
Dividends ;  and  to  compel  this  Purchaser  to  take  such 
Damages  would  be  to  compel  him  to  sell  these  Divi- 
dends at  a  conjectural  price. 


It  is  true  that  the  present  Bill  is  not  filed  by  the 
Purchaser,  but  by  the  Vendor,  who  seeks,  not  the  un- 
certain Dividends,  but  the  certain  Sum  to  be  paid  for 
them.  It  has,  however,  been  settled,  by  repeated 
decision,  that  the  remedy  in  Equity  must  be  mutual ; 
and  that,  where  a  Bill  will  lie  for  the  Purchaser,  it  will 
also  lie  for  the  Vendor. 


CORBET  V.  CORBET. 


1834. 

93d  &  24th 

February. 

^ y ' 

Dower.  Jointure.  ThIS  was  a  Bill  by  a  Widow,  claiming  Dower  out  of 

Widow  held  ^^^  Estates  of  which  her  Husband  was  seised, 

to  be  barred  of  • 

EquU  T^V**  At  the  time  of  the  Marriage  between  the  Plaintiff  and 
Rent-charge  Edward  Corbet,  her  late  Husband,  he  was,  under  a  Set- 
granted  in  Trust  element  made  in  the  year  1758,  entitled,  as  Tenant  for 
for  hor  bv  way  . 
of  Jointure  by  ^^'^  ^^  possession,  to  certain  Freehold  Estates  in  the 

the  Marriage  County  of  Merioneth,  with  Remainder  to  his  first  and 
etUement,  to  Qjjjgf  Sqjxb  in  Tail,  with  Remainders  over,  with  power 
to  grant  to  the  use  of  any  Wife  he  should'marry,  as  a 
Jointure,  such  part  of  the  Estates  comprised  in  the  Set- 
tlement as  he  should  think  fit,  so  as  such  Jointure  should 
not  exceed  the  sum  of  10/.  yearly  for  every  100  /.  which 


was  a  Party, 
although  she 
was  an  Infant 
at  the  time  of 
the  Marriage, 


and  the  Rent- 
charge  failed  by  defect  of  Title  in  the  Husband,  and  was  afterwards 
confirmed  by  Deed  and  Recovery  daring  the  Coverture ;  which,  though 
they  proved  a  valid  Confirmation,  might  have  been  defeated  if  there 
had  been  a  Son  of  the  Marriage. 
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he  should  receive  as  a  Fortune  with  such  Wife ;  and  so 
as  the  Fortune  of  such  Wife  should  be  settled  upon  the 
Children  of  the  Marriage ;  and  if  no  Child  or  Childreo, 
so  as  her  Fortune  should  be  applied  in  discharge  of 
Incumbrances  upon  the  Estates* 

The  Plaintiff^  at  the  time  of  her  Marriage,  was  aa 
Infant  of  the  age  of  Nineteen,  and  had  no  Fortune^ 

fiyan  Indenture,  dated  the  4th  of  September  1813, 
executed  previously  to  and  in  contemplation  of  the 
Marriage,  and  made  between  Edward  Corbet  of  the 
first  part,  the  Plaintiff  and  her  Father  of  the  second 
part,  and  two  Trustees  of  the  third  part,  Edtoard 
Corbet f  in  consideration  of  the  Marriage,  granted  and 
confirmed  to  the  Trustees,  their  Executors,  Adminis* 
trators  and  Assigtis,  a  yearly  Rent-charge  of  loo/.  for 
the  natural  life  of  the  Plaintiff,  in  case  she  survived 
him,  to  be  issuing  out  of  the  Estates  and  Hereditaments 
after  mentioned,  with  powers  of  Entry  and  Distress ; 
and  for  better  securing  the  payment  of  the  Rentr 
charge,  and  by  virtue  of  the  power  contained  in  the 
Settlement  of  1758,  Edward  Corbet  demised  to  the 
Trustees,  their  Executors,  Administrators  and  Assigns, 
part  of  the  Estates  comprised  in  the  Settlement  of 
1758,  for  the  term  of  gg  years  if  the  Plaintiff  should 
so  long  live,  without  impeachment  of  Waste,  upon- 
Trust  to  secure  the  Rent-charge  of  100/.;  and,  in 
case  of  his  decease  leaving  the  Plaintiff  surviving 
him,  to  pay  it  to  the  Plaintiff  for  her  life ;  and  it  was 
,  thereby  agreed  between  all  Parties  that  the  Rentr 
charge  and  the  other  provisions  thereby  made  for  the 
Plaintiff  should  be  in  full  for  her  Jointure  and  in  bar 
of  her  Dower. 
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The  Marriage  took  place  soon  after  the  date  of  thier 
Deed.  It  was  afterwards  discovered  that,  as  the  Plain- 
tiff had  no  Fortune,  the  Rent^charge  could  not  be 
granted  under  the  Power  in  the  Settlement  of  1758. 
There  was  Issue  of  the  Marriage  only  one  Daughter. 
Edward  Corbet,  upon  discovering  the  defect  in  the 
grant  of  the  Rent-charge,  applied  to  the  next  Tenant 
in  Tail  in  Remainder  expectant  on  his  own  death, 
without  Issue  to  confirm  the  Rent-charge.  The  next 
Tenant  in  Tail  accordingly  agreed  to  confirm  it ;  and 
a  recovery  of  the  Estates  was  suffered  in  1819,  ^®- 
uses  of  which  were,  by  an  Indenture  duly  executed,  and 
to  which  the  Plaintiff  was  named  as  a  Party,  declared  to 
secure  the  Rent-charge  of  100 1.  to  the  Plaintiff  for  her 
Jointure. 


Edward  Corbet  being  also  seised  in  Fee  of  other 
Estates,  devised  them  to  various  Persons,  who  were 
Defendants  to  this  Bill. 

Edward  Corbet  died  in  1820,  leaving  Issue  only  one 
Daughter,  an  Infant. 

The  Bill  waved  the  Jointure  of  100  2.  a  year,  and 
charged  that  the  Settlement  of  1813  was  fraudulent  and 
delusive ;  and  that  the  Recovery  and  the  Deed  declar* 
ing  the  uses  of  it  were  executed  without  her  knowledge,, 
without  her  being  consulted  upon  the  subject,  and 
during  her  Coverture. 


The  Defendants,  by  their  Answer,  insisted  that  the 
Rent-charge  of  100/.  to  the  Plaintiff  was  a  bar  to  her 
Dower. 


CASES  IN  CHANCERY. 
The  Cause  now  came  on  to  be  heard. 

Mr.  Sugden  and  Mr.  J.  Martin,  for  the  Plaintiff: — 

The  Instrument  by  which  the  Jointure  was  created  in 
this  Case  is  a  mere  nullity.  It  professes  to  be  granted 
pursuant  to  a  Power,  according  to  tlie  terms  of  which  it 
could  not  be  a  valid  Jointure  to  the  Plaintiff,  because 
she  had  no  Fortune.  It  is  now  perfectly  established 
that  an  Infant  cannot  be  barred  of  her  Dower,  unless 
the  Provision  in  lieu  of  Dower  is  as  certain  as  the 
Dower  itself.  Drury  v.  Drury  (a),  Carruthers  v.  Car- 
ruthers  (b).  In  the  latter  Case  it  was  held  that  the  Wife 
was  not  bound  by  the  Jointure,  because  it  might  have 
happened  according  to  the  Limitations,  that  it  could 
not  come  into  Possession  immediately  on  the  death  of 
the  Husband.  It  is  indeed  mentioned  by  Lord  Eldon,  in 
Milner  v.  Lord  Harewood  (c),  that  Lord  Thurlaw  agreed 
with  Lord  Narthington  in  thinking  a  female  Infant 
could  not  be  bound  by  a  Settlement.  But  that  fact  is 
now  mere  matter  of  curiosity ;  because,  since  the  deci- 
sion in  Drury  v.  Drury  by  the  House  of  Lords,  the 
Law  must  be  considered  as  settled,  that  the  Infant  may 
be  bound  if  the  Jointure  be  certain  and  proper  in  all 
respects.  In  Carruthers  v.  Carruthers  (d),  the  Master 
of  tlie  Rolls  discusses  the  very  question  that  arises  in 
this  case,  for  he  says :  **  It  is  said  that  Guardians  have 
a  power  to  bind  the  right  of  the  Infant ;  but  I  think 
Drury  v.  Drury  did  not  mean  to  decide  that,  if  the  Pro-* 
vision  had  not  been  certain,  or  if  she  was  only  to  take 
upon  a  remote  Contingency.  Before  I  perform  an  Agree- 

{a)  2  Eden,  39;  Wilmot's  Judgments  and  Opinions,  177. 
(6)  4  Bro.  C.  C.  500.  (c)  18  Ves.  975. 

(d)  4Bro.  C.  C.5ia. 
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tnent,  I  must  see  that  it  is  reasonable/'  Aad  a  little 
afterwards  he  says  what  is  exactly  applicable  to  this 
Case :  "  Suppose  she  had  had  a  Jointure  which  turned 
Out  to  be  bad,  I  mean  which  would  not  have  afforded 
her  the  same  advantage  which  she  would  have  had  from 
her  Dower^  would  that  have  bound  her  ?  If  it  is  good  at 
all  it  must  be  from  the  making  of  the  Settlement."  The 
very  same  doctrine  was  acted  upon  in  Smith  v.  Sndth{e). 
Cray  v.  Willis  (/)  goes  much  farther  ;  but  it  must  be 
admitted  that,  since  Drury  v.  Drury,  the  extent  of  the 
doctrine  laid  down  there  has  been  qualified.  -Here  the 
Husband  had  no  right  to  grant  the  Rent-charge;  he 
was  mere  Tenant  for  life ;  and  the  Settlement  refers  to 
a  Power  of  which  it  cannot  be  a  valid  execution.  The 
question  then  is,  whether  the  subsequent  Deed  of  181  g 
was  a  confirmation  of  the  Deed  of  1813,  so  as  to  make 
a  valid  Jointure  in  bar  of  Dower  ?  Lord  Ahanley  says 
that,  if  a  Jointure  be  good  at  all,  it  must  be  good  from 
the  date  of  it.  The  Stat.  27  Hen.  VIII.  of  Uses,  on 
which  the  doctrine  of  Dower  rests,  provides  that,  where 
any  Provision  is  made  for  a  Woman  by  Jointure  after 
Marriage,  the  Wife  has  her  election.  It  is  impossible 
to.  put  this  case  higher  than  a  case  of  Jointure  after 
Marriage.  The  Plaintiff  has  therefore  a  right  to  elect. 
The  ,rule  that  the  Jointure,  to  be  a  good  bar,  must  be 
good  at  the  time  when  it  is  made,  is  quite  inconsistent 
with  the  notion  (hat  the  Deed  of  1813  is  a  valid  con- 
firmation of  the  Jointure  so  as  to  exclude  the  right  to 
Dower;  because  it  was  not  a  good  confirmation  at  the 
time  when  it  was  made.  If  the  Plaintiff  had  had  male 
l8sue«  her  Son  would  have  been  Tenant  in  tail,  and  the 
Recovery  could  not  have  made  the  Rent-charge  good. 


(e)  5Vei.  189.^ 


(/)  9  Vin.  Abr.  fli49i  pl-  18. 
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IVIr.  Fonbhnque,  Mr.  Temple  and  Mr.  Watd,  (or  tiie 
Defendants  :— 

Both  Lord  Hardwkhe  and  Lord  Mansfield  who  con- 
curred in  the  decision  in  Drury  ▼.  Drury,  in  the 
reasons  which  they  give  for  their  opinion^  state  Cases 
which  are  exactly  applicable  to  the  present,  and  show 
that  this  is  a  valid  Jointure.  Lord  Hardwicke  in  parti- 
cular says  (g\  that,  even  where  the  Agreement  is 
originally  bad,  if  there  be  a  general  Agreement  it  will 
be  good.  The  Cases  of  Vizard  v.  Longden  (A)  and 
Davila  v.  Davila{i)  are  decisive  on  this  point.  The 
only  question  is,  whether  there  is  an  Agreement  on  the 
part  of  the  Husband.  The  Deed  of  1813  is  decisive  as 
to  this,  for  it  states  an  Agreement.  It  is  true  that  the 
Agreement  could  not  be  carried  into  effect  by  that 
Deed ;  but  it  is  not  the  less  binding,  and  the  Plaintiff 
has  no  cause  for  complaint.  Though  the  Agreement 
be  not  binding  on  the  Lands  which  purport  to  be 
charged  with  it  by  the  Deed  of  1813,  yet  the  Court 
will  enforce  it  as  to  Lands  of  adequate  value.  The 
Charges  of  Fraud  in  the  Bill  are  wholly  unsupported 
and  must  be  abandoned.  Both  the  Plaintiff  and  her 
Father  were  Parties  to  the  Deed,  and  there  is  no 
pretence  for  saying  more  than  that  there  was  a  mere 
failure  of  Title  owing  to  mistake.  If  the  Plaintiff  had 
beep  adult  at  the  time  of  executing  the  Deed  of  1813, 
she  would  certainly  have  been  bound  by  it.  Simpson 
V.  Gutteridge  {k).  But  the  Law  holds  that,  where  an 
Infant  is  dealing  by  her  legal  Guardian,  in  such  a  Case 
she  shall  be  bound  by  the  Deed.  If  this  had  been  the 
Case  of  a  legal  Jointure,  there  can  be  no  doubt  that 

(g)  fi  Eden,  68. 

(k)  Stated  by  Lord  Hardwicke  in  Drury  v.  Dnajf  9  £den»66. 

(f)  t  Vem.  374.  {k)  I  Madd.  609. 
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tiie  Infant  would  bave  been  bound  by  the  Statute  (/)• 
It  is  a  mistake  to  suppose  that,  tinder  the  Statute 
27  Hen,  VIII.  if  the  Title  to  the  Jointure  fails,  the 
Wife  has  her  Dower  for  the  whole ;  because  the  words 
are^  that  she  shall  be  endowed  only  of  so  much  as  she 
shall  be  evicted  of.  It  is  enough  for  the  Defendants 
to  say  that  the  Settlement  of  1813  amounts  to  a  Con- 
tract by  the  Infant  to  accept  a  Jointure  in  lieu  of 
Dower.  Harvey  y.  Ashley  (m).  The  principle  laid  down 
there  goes  to  establish  this,  that  if  the  Law  gives  an 
Infant  authority  to  contract  Marriage,  it  also  must 
clothe  the  Infant  with  all  the  Authorities  necessary  to 
make  every  part  of  the  Contract  valid.  There  is  no 
Case  to  be  found  in  which  it  has  been  held  that, 
where  there  was  no  Fraud,  and  where  the  Guardian 
was  a  party  to  the  Agreement  of  the  Infant,  the  Infant 
was  not  absolutely  bound  to  accept  a  Jointure  in  lieu 
of  Dower.  In  the  Cases  on  this  subject  what  is 
sought  is  to  have  the  Jointure  established,  and  not  to 
have  Dower  as  here.  Clifford  v.  Burlington  (/i).  Hoi- 
lingshead  v.  Hollingshead  (0),  Glegg  v.  Glegg  (p).  It 
must  be  admitted  that,  when  the  Title  to  the  Rent- 
charge  under  the  Deed  of  1813  failed,  the  Husband 
was  bound  to  make  it  good.  It  is  not  pretended  that 
the  Rent-charge  is  not  now  valid  under  the  Deed  of 
i8ig,  and  the  Recovery. 

Mr.  Sugden  in  reply : — 
The  provision,  to  be  a  good  bar  of  Dower,  must  be 
certain  from  the  time  when  it  was  made.    Substitu- 


(/)  The  Authorities  as  to  how  far  an  Infaat  is  bound,  are 
collected  in  Mr.  Roper's  Treatise  on  the  Law  of  Husband  and. 
Wife,  471. 

(ill)  8  Atk.  607.  («)  3  Vem.  379. 

(p)  Gilb.  Eq.  Rep.  167.  {p)  a  Eq.  Abr.  87.  pi.  32. 
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tioQ  of  a  certain  Provision  for  one  which  haa  failed^ 
leaves  the  Wife  to  her  election.  This  must  be  a 
good  legal  Jointure,  or  it  is  nothing.  And  it  is  clear 
the  Husband  was  not,  at  any  one  moment  during 
the  Coverture,  seised  of  such  an  Estate  as  to  en- 
able him  to  make  the  Rent-charge  valid.  A  decision 
against  the  Plaintiff  would  enable  a  Party  to  make  a 
bad  Jointure,  and,  during  the  whole  period  of  the  Cover- 
ture, to  keep  it  in  his  power  to  confirm  it  or  not.  This 
is  not  a  Contract  by  the  Husband,  but  an  absolute 
Provision  by  way  of  Jointure,  which  turns  out  to  be 
such  as  the  Husband  could  not  grant. 

The  Vice-chancellor  ; — 

The  argument  for  the  Plaintiff  is  that,  inasmuch  as 
she  was  an  Infant  at  the  time  of  the  Marriage,  and  as 
the  Rent-charge  proposed  to  be  given  to  her  in  bar  of 
Dower  was  then  uncertain  by  reason  of  the  defect  of 
Title  in  the  intended  Husband  to  the  particular  Lands, 
she  is  therefore  entitled,  upon  the  authority  of  Carruthers 
V.  Carruthers,  to  renounce  this  Rent-chsirge,  although 
it  has  now  become  effectual,  and  to  resort  to  her 
Dower. 
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In  Carruthers  v.  Carruthers,  upon  the  Marriage  of  a 
female  Infant,  a  particular  Estate,  with  the  consent  of 
her  Father  who  with  her  was  a  Party  to  the  Convey- 
ance, was  settled  upon  the  Husband's  Mother  for  life, 
with  Remainder  to  the  Husband  for  life;  Remainder 
to  the  intended  Wife  for  Ufe  in  bar  of  Dower.  This 
which  in  form  was  a  legal  Jointure  was  bad  at  Law 
under  the  Statute,  because  by  reason  of  the  Mother's 
Life  Estate  it  might  not  certainly  take  effect  in  Posses- 
sion at  the  death  of  the  Husband;  and  the  single 
question  before  Lord  Jlvanley  was,  whether,  in  respect 
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that  the  Father  assented  to  this  intended  Jointure^ 
Equity  would  make  that  good  which  at  Law  was  clearly 
▼oid.  Lord  Alvanley  held  that  the  assent  of  the  Father 
could  not  bind  the  Infant  to  accept  a  Jointure  which 
wanted  one  of  the  essential  qualities  required  by  the 
Statute. 


Wife  evicted  of 
Jointure  is  by 
Stat.  27  Hen. 
VIII,  c.  10, 8. 7, 
entitled  to 


In  the  present  Case  the  professed  Jointure  is  equita- 
ble and  not  legal,  being  given  to  Trustees  for  the 
benefit  of  the  Wife,  and  not  directly  to  ihe  Wife  herself. 
In  order  to  try  the  application  of  Carruthen  y.  Carruihen, 
let  it  be  assumed  that  the  professed  Jointure  was  legal, 
and  given  directly  to  the  Wife  herself:  and  then  it  is 
to  be  asked  whether  this  being  a  legal  Jointure,  the 
Plaintiff  could,  under  the  actual  circumstances,  renounce 
it  and  claim  her  Dower.  Now  the  7th  section  of  the 
Statute  of  Hen.  VIII.  expressly  provides  that  a  Wife, 
evicted  of  her  Jointure,  shall  be  remitted  to  her  Dower 
only  pro  tanto.  If  this,  therefore,  had  been  a  legal 
Dwer  only  pro  j^jj^^ure,  and  the  Settlement  had  wholly  failed  as  to  the 
^      "  particular  Lands  by  the  defect  of  Title  in  the  Husband, 

the  Plaintiff  could  only  have  claimed  Dower  to  the 
extent  of  100/.  a  year;  and  consequently  when  the 
Settlement  does  not  fail  by  reason  of  subsequent  confir- 
mation, if  this  were  a  legal  Jointure  she  must  be  bound 
by  it. 

If  this  Jointure  would,  under  the  circumstances,  have 
bound  the  Plaintiff  by  the  express  provisions  of  the 
Statute  if  it  had  been  legal,  without  the  assent  of  her 
Father,  then  the  only  question  here  is,  whether  the 
assent  of  the  Father  shall  remove  the  objection  which 
arises  under  the  Statute  from  the  mere  equitable  quality 
of  the  Jointure ;  and  all  the  Authorities  concur  that  the 
assent  of  the  Father  or  Guardian  shall  have  that  effecU 
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There  is  another  riew  to  be  taken  of  this  Case.    A 
grant  of  a  Rent-charge  upon  particular  Lands  in  con- 
sideration of  an  intended  Marriage  is,  in  Equityi  if  the 
Grantor  be  evicted  from  the  particular  Lands,  a  general 
Agreement  to  grant  a  Rent-charge  of  that  amount  to      Grant  of  a 
be  issuing  out  of  some  Lands.     And  it  is  decided  in  Rent-charge  out 
Drury  ▼.  Drury,  that  such  .a  general  Agreement  will,  J^^^^'*^*^ 
in  Equity,  bind  a  female  Infant,  where  the  Parent  or  infant  in  con- 
Guardian  assents  to  it.  sideration  of 

Marriage^  for 
Bill  dismissed,  without  Costs.      her  Joiatoie, 

though  the 
Grantor  be  afterwards  evictedi  being  in  Equity  a  general  Agreement 
to  grant  a  Rent-charge  of  that  amount  out  of  some  I^ds,  will  bind  the 
In&nt  if  her  Parent  or  Guardian  assented  to  it. 


Vol.  1. 
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ACCOUNT, 

1.  Wbere  payments  have  been  made 
by  a  viendee  at  different  times  on 
account  of  bis  purchases,  all  ex- 
ceeding the  interest  doe  at  the  times 
of  such  payments,  and  the  decree  in 
a  suit  by  the  vendor  for  a  specific 
performance  directs  an  account  to 
be  taken  of  what  is  due  to  the  plain- 
tiff for  the  principal  and  interest  in 
respect  of  the  purchase,  rests  are 
always  made  in  taking  the  account 
[Grijitk  y.  Heaion.]  -    -    -     371 

2.  The  mere  &ct  of  the  delivery  of  an 
account,  without  evidence  of  ac- 
quiescence, does  not  afibrd  sufficient 
legal  presumption  of  settlement 
llrtme  v.  Tomg.]     -    -    -    333 

ADVANCEMENT. 

A  tenant  in  possession  of  copyholds 
grantable  for  lives,  procui^,  at  his 
own  expense,  a  grant  to  be  made  to 
his  son  in  remainder ;  and,  at  the 
same  time,  surrendered  to  the  use 
of  his  will.  Held,  that  the  son  was 
not  entitled  to  the  estate  granted  to 
him,  for  his  advancement,  but  was 
a  trustee  for  bis  father.  [Prankerd 
v.  Prankerd.] 1 1 


AGREEMENT. 

1.  If  a  bill  for  the  specific  performance 
of  an  agreement  states  that  the 
agreement  was  in  writing,  signature 
will  be  presumed.  [Rut  v.  Hoistm,} 

543 
3.  &e  Partnership,  4. 

AMENDMENT. 

1,  Where  a  bill  had  been  amended 
three  times,  and  the  two  last  amend- 
ments were  made  necessaiy  by  the 
negligence  or  error  of  the  plaintifi, 
the  defendant  was  allowed  extra 
costs  for  those  amendments.  [Watts 
V.  Manning^    .....    431 

8.  See  Practice,  10.  14, 15.  36. 

ANNUITY. 

1.  A  married  woman  being  entitled  to 
an  annuity  of  30o/.  out  of  the  divi* 
dends  of  10,500/.  four  per  cent 
stock;  which,  subject  to  the  an- 
nuity, was  divisible  amongst  the 
children  of  herself  and  her  husband, 
as  he  should  appoint ;  the  husband 
appointed  3,500  /i  to  his  eldest  aon  : 
The  court  refiised  to  order  that  sum 
to  be  transferred  to  the  son,  althongb 


•  the  remainder  would  have  been  much 
more  than  sufficient  to  pay  the  an- 
nuity. [Breton  v.  Lord  Clifden,]  363 

2.  Where  an  annuity  is  given  by  will, 
with  a  direction  that  it  shall  be  paid 
monthly,  the  first  payment  is  to  be 
made  at  the  end  of  a  month  after 
the  testator's  death.  [Houghhn  v. 
Franklin.] 390 

3.  A  testator  having  directed  an  an- 
nuity to  be  paid  out  of  his  personal 
estate,  a  sum  of  five  per  cent  stock 
was,  in  the  course  of  the  cause, 
ordered  to  be  set  apart  to  answer 
the  annuity.  This  fund  having  be- 
come insufficient  for  the  purpose  by 
the  conversion  of  the  five  per  cents 
into  four  per  cents,  the  deficiency 
was  directed  to  be  supplied  out  of 
another  fund,  to- which  other  per- 
sons interested  in  the  residue  had 
been  declared  to  be  entitled.  [Davies 
V.  JVattia-.] 463 

ANSWER. 

1 .  A  defendant  who  has  put  in  three 
iBSufficient  answen,  and  is  in  cus- 
tody for  wast  of  a  fourth,  is  entitled 
to  his  discharge  immediately  on 
filing  a  fourth  answer.  [Balfour  v. 
Farqukarwn.']    -----       2 

8.  An  answer  filed  on  the  seal  day  is 
too  late  to  prevent  a  motion  to  ex- 
tend the  common  injunction,  al- 
^ugh  the  motion,  on  account  of 
the  pressure  of  business,  was  not 
made  until  the  following  day. 
[iFkitekotise  v.  Hkknuin]  -    -  103 

3.  Husband  and  wife  being  defendants, 
the  husbandy  without  obtaining  an 
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order  for  the  wife  to  answer  sepa- 
rately, puts  in  a  separate  answer, 
stating  that  his  wife  did  not  live 
with  him,  and  that  he  had  no.  influ- 
ence over  her ;  and  being  taken  into 
custody  on  an  attachment  for  want 
of  his  wife's  answer,  the  Court  or- 
dered him  to  be  immediately  dis- 
charged, and  the  wife  to  answer 
separately,  and  indemnify  her  hus- 
band in  respect  of  costs.  [Garey  v. 
Whittingham.']  -----  163 

4.  Where  husband  and  wife  are  de- 
fendants, and  the  husband  is  abroad, 
the  plaintiff  may  obtain  an  order 
that  the  wife  shall  answer  sepa- 
rately.    -------  163 

5.  Qtf.  Whether  either  the  plaintiff 
or  the  husband  can  obtain  this  order 
without  notice  to  the  wife,  and 
whether  the  husband  can  put  in  ^  a 
separate  answer  before  any  such 
order  is  made  ? 163 

6.  A  general  answer,  even  where  it 
includes  an  answer  to  all  the  parti- 
cular charges,  is  insufficient ;  there- 
fore, where  the  bill  asked,  whether, 
on  the  marriage  of  W.  a  settlement 
of  part  of  the  property  of  M .  was 
not  executed,  an  answer  that  no 
settlement  of  any  property  was  ex- 
ecuted at  the  marriage  of  W.  was 
held  insufficient.  [Wharton  v. 
Wharton,] 235 

7.  After  a  demurrei  overruled,  an 
order  for  time  to  answer  merely 
can  be  obtained  by  special  applica- 
tion only.  [Trim  \.  Baker.]  -  469 

8.  See  Barom  akj>  Feme,  i,  2,  3.— 
Impsrtikbnce,  11.— Practice, 
8,9. 

s  s  2 
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ASSETS. 

1.  Qtf.  Whether  there  can  be  a  de- 
cree to  marshal  the  assets  where 
the  heir  at  law  is  an  infant?  [Pott 
V.  Gallini.]    - 209 

2.  A  testator  having  directed  an  an- 
nuity to  be  paid  out  of  his  personal 
estate,  a  sum  of  five  per  cent  stock 
was  in  the  course  of  the  cause  or- 
dered to  be  set  apart  to  answer  the 
annuity.  This  fund  having  become 
insufficient  for  the  purpose  by  the 
conversion  of  the  five  per  cents  into 
four  per  cents,  the  deficiency  was 
directed  to  be  supplied  out  of  another 
fund,  to  which  other  persons  inte- 
rested in  the  residue  had  been  de- 
clared to  be  entitled.  [Davies  v. 
Wattier.] 463 

3.  The  personal  representative  may 
retain  for  his  own  debt,  notwith- 
standing a  decree  has  been  made 
in  a  suit  by  the  other  creditors  for 
the  administration  of  the  assets,  and 
notwithstanding  the  assets  out  of 
which  he  seeks  to  retain  his  debt 
came  to  hands  after  the  decree. 
[Nunn  v.  Barlow.]  -     -    -    -  588 

4.  See  Rbsidue. 

ATTACHMENT. 

1  A  defendant  against  whom  an  at 
tachment  with  proclamations  has 
issued,  may  put  in  a  plea  and  an- 
swer, if  the  writ  has  not  been 
returned;  but  cannot  do  so  if  the 
writ  has  been  returned.  [Sanders 
v.  Mumey,]  ------  225 

2.  See  Barov  and  Fsme,  4. — 
Practice,  8,  9.  so. 


AWARD. 

1.  Where  it  is  one  of  the  terms  of  an 
agreement  to  refer  disputes  to  arbi- 
tration, that  tlie  submission  shall 
be  made  a  rule  of  a  court  of  com- 
mon law  if  either  party  require 
it,  this  Court  has  no  jurisdiction  to 
relieve  against  the  award,  although 
the  submission  has  not  been  made 
a  rule  of  the  court  of  common  law 
within  the  time  limited  by  the 
statute.  [Davis  v.  Getiy  and 
others,] 411 

2.  Where  an  agreement  of  reference 
provides  that  the  award  shall  be 
made  by  four  persons,  or  any  three 
of  them,  and  the  award  purports  to 
be  the  award  of  the  four,  but  is  ex- 
ecuted by  three  of  them  only,  it  is 
void.     [Thomas  v.  HarropJ]   -  524 

3.  Injunction  to  stay  proceedings  on 
an  award,  on  the  ground  of  fraud 
and  corruption,  refused,  where  the 
submission  was,  within  due  time, 
made  a  rule  of  the  court  of  King's 
Bench,  although  the  bill  was  .filed 
before  the  submission  was  made  a 
rule  of  that  court,  and  although  it 
might,  according  to  the  agreement, 
have  been  made  either  a  rule  of  this 
Court  or  of  the  court  of  K.  B. 
[DaiDSon  v.  Sadler.]     -     -    -  537 

BANKRUPT. 

1.  A  general  demurrer  allowed  to  a 
bill  by  the  assignees  of  a  bankrupt 
to  restrain  an  action  by  him  to  try 
the  validity  of  the  commission. 
[Kirkpatrick  v.  Dennett.]  -     -  408 

2.  See  Pleading,  i. 


BARON  AND  FEME. 

1 .  Husband  and  wife  being  defendants, 
the  latter>  after  obtaining  an  order  to 
answer  separately,  is  entitled  to  all 
the  orders  for  time  to  answer,  and 
is  not  bound  by  any  previous  order 
obtained  by  her  husband  for  that 
purpose  on  behalf  of  himself  and 
her.    [Jackson  Y.HaKortk]  -  i6l 

9 .  Husband  and  wife  being  defendants, 
the  husband,  without  obtaining  an 
order  for  the  wife  to  answer  sepa- 
rately, puts  in  a  separate  answer 
stating  that  his  wife  did  not  live 
with  him  and  therefore  he  had  no 
influence  over  her,  and  being  taken 
into  custody  on  an  attachment  for 
want  of  her  answer,  the  Court 
ordered  him  to  be  discharged,  and 
the  wife  to  answer  separately,  and 
indemnify  her  husband  in  respect  of 
CiMtA.[Gar€3fvJVhiiting&ttm.]  163 

3.  Where  husband  and  wife  are  de- 
fendants, and  the  husband  is  abroad, 
the  plaintiff  may  obtain  an  order  that 

'  the  wife  shall  answer  separately; 
but  whether  either  the  plaintiff  or 
the  husband  can  obtain  this  order 
without  notice  to  the  wife,  and 
whether  the  husband  can  put  in  a 
separate  answer  before  any  such 
order  is  made?  Qu,      -    -    -  163 

4.  Husband  and  wife  being  defendants, 
and  the  husband  being  abroad,  the 
wife  alone  was  served  with  a  sub- 
poena, and  an  attachment  wa^  di- 
rected against  her  for  want  of  Kfh 
pe^tmace.  [Bushell  y,  Bushell,]  164 

5.  Where  a  married  woman  having  a 
separate  interest  joins  as  a  co-plain- 
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tiff  or  co-defendant  with  her  hus- 
band, instead  of  suing  by  her  next 
friend,  or  answering  separately,  it  is 
to  be  considered  as  the  suit  or  de- 
fence of  the  husband  alone,  and  will 
not  prejudice  a  future  claim  by  the 
wife.     [Hughes  v.  Evans.]    -  185 

6.  A  divorce  obtained  by  a  wife  after 
her  husband's  bankruptcy,  does  not 
entitle  her  in  equity  to  the  whole  of 
a  fiind  bequeathed  to  her  which 
came  into  possession  after  the  bank- 
ruptcy, although  no  settlement  was 
made  upon  her  at  her  marriage, 
and  her  husband  at  that  time  re- 
ceived i,500/.  stock  in  her  light. 
[Green  v.  Otte.]    -    -     -     -  350 

7.  Testator  devised  a  freehold  estate 
to  trustees,  in  trust,  to  pay  the  rents 
as  the  same  should  become  due  and 
payable,  into  the  hands  of  his  wife, 
and  not  otherwise,  for  her  life,  for 
her  separate  use ;  and  directed  that 
the  receipts  of  his  wife  alone,  for 
what  should  be  actually  paid  into 
her  own  proper  hands,  should  be 
good  discharges  to  his  trustees. 
Held,  that  the  wife  had  power  to 
alienate  her  life  estate.  [Jctan  v. 
IFhite,] 429 

8.  Articles  of  settlement  of  the  chat- 
tels real  of  an  infant,  on  her  mar- 
riage, will  bind  her  and  her  hus- 
band ;  and  although  no  settlement 
be  made  pursuant  to  the  articles, 
the  wife  is  not  entitled  to  anyiuterest 
by  survivorship.  [Trollope  v.  Lin- 
ton.]   477 

9.  See  Costs,  j.— Practice,  ig. — 
Prochein  Amy,  1.  3.— Setti.b. 

MENT,  1. 

8  s  3 
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BIDDINGS. 

1.  Biddings  will  not  be  opened  upon 
an  advance  of  350  /•  upon  5»30O  l- 
[GarMt(mev,EdxDardi.'i      -    -    so 

2.  Two  lots  ordered  to  be  re-sold  in 
one,  where  the  advance  offered  on 
the  smaller  lot  was  not  sufficient  to 
authorize  the  opening  of  the  bid- 
dings for  that  lot  separately.  [Brook' 

Jield  V.  Bradley/.]    -     -    •    •    23 

3.  Where  several  lots  have  been  pur- 
chased by  the  same  persao,  and  the 
biddings  are  ordered  to  be  opened 
as  to  some  of  them  which  were  first 
purchased,  the  purchaser  will  be 
allowed  the  option  of  opening  the 
biddings  as  to  the  remainder.  [Price 
V.  Prke.] 386 

BOND. 

To  a  bill  filed  by  an  obligee  of  a  joint 
and  several  bond  for  payment  of 
his  debt,  all  the  obligors  must  be 
made  parties.    [Bland  v.  Winter,] 

246 

CHARITY. 

1.  The  Attorney  General  is  a  neces- 
sary party  to  all  suits  for  charitable 
funds,  except  where  a  legacy  is  given 

-  to  the  officer  of  an  established  in- 
stitution* as  part  of  its  general  funds. 
IfVellbelovcd  v.  JonesJ]      -     -    40 

3.  Where  a  legacy  is  given  for  per- 
manent charitable  purposes,  to  per- 
sons having  no  corporate  character, 
the  Court  will  not,  without  a  refer- 
ence to  the  Master,  allow  the  fund 
to  be  paid  over  to  those  persons,  even 


where  they  are  entrusted  by  the 
testator  with  a  management  of  the 
fund.  -.-.-..-40 

3.  Where  a  charity  information  is 
filed  under  59  Geo.  III.  c.  91, 
without  a  relator,  the  Court  has 
jurisdiction  to  order  the  defendant 
to  pay  the  Attorney  General  his 
costs.  [Attorney  Generai  v.  Aah- 
bumham.]     ------  394 

4.  See  Trust,  2. 

CLERK  IN  COURT. 
See  Practice,  25. 

COMMISSION  TO  EXAMINE 
WITNESSES. 

1  •  A  bill  for  a  commission  to  examine 
witnesses  abroad  must  all^e  that 
an  action  has  been  brought.  [AngeU 
V.  AngelL] 83 

2.  See  Costs,  3. — Practics,  7. 

COMPENSATION. 
5ee  VxNDOR  and  Purchasbr,9. 

COMPROMISE. 

The  court  cannot  inquire  into  the  ade> 
quacy  or  inadequacy  of  the  con- 
sideration of  a  compromise  fairly 
and  deliberately  made.  [Naylor 
V.  Wynch.} 555 

CONDITION. 

1.  Where  a  legacy  was  given  on  con- 
dition of  the  legatee  marrying  with 
the  consent  in  writing  of  the  execa- 
tors,  and  he  afterwards  married  .with 


tbeir  a{iprobatioD»  but  tbey  did  not 
expretf  tbeir  consent  in  M^e  manner 
required  by  the  will :  Held,  that 
tbe  l^^atee  was  entitled  to  bis  legacy, 
and  that  tbe  content  of  one  of  tbe 
executors  wbo  bad  not  acted  was  not 
neeesMiry.  [Wortkingtimv.EvaiuJ] 

.    165 

2.  See  LcGACY,  1. — Will,  5. 

CONSTRUCTION. 

1,  Legacy  to  first  and  second  cousins 
includes  firstcoMsins  twice  removed. 
\SacQ9c  yf.BeU,} 301 

s.  SetUemwtofasttmof  money  upon 
Uiist  to  be  tianaferred.tb  tbe  sur- 
viving parent  for  tbe  benefit  of  him 
or  her,  anci  any  child  or  children 
of  the  marriage  :  Held,  upon  con- 
struction of  tbe  whole  instrument, 
that  the  surviving  parent  took  for 
life,  with  remainder  to  tbe  children. 
[Ckambers  v.  Atkins,]  -    -    -  38^ 

3.  P.  B.  on  his  daughter's  marriage, 
setUed  a  sum  of  money  on  her  and 
her  husband;  and  their  issue ;  and, 
after  reciting  that  be  had  agreed  to 
make  a  forther  provision  for  his 
daughter  equal  to  bis  other  younger 
children,  covenanted  to  settle,  by 
bis  will  or  otherwise,  on  the  hus- 
band and  wife  and  their  issue,  as 
great  a  share  of  bis  property  as  he 
should  by  his  will  or  otherwise  pro- 
vide for  any  of  his  other  younger 
children,  to  take  effect  on  tbe  death 
of  tbe  survivor  of  himself  and  his 
wife ;  and,  if  be  died  intestate,  or 
omitted  to  make  such  provision, 
that  bis  executors  should  pay  to  tbe 
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trustees  aa  great  a  ^lar^  pf  hi^  pro- 
perty as  his  younger ^hildr^  i^lcl» 
in  that  event,  become  entity  to. 
Held,  that  tbe  trastees  bad  no  clfum 
upon  the  executors  for^^yancero^nts 
by  tbe  settlor  to  his  other  younger 
children  in  his  lifetime,  but  only  for 
a  provi3ion  equal  to  that  which  tbe 
other  children  became  entitled  to 
at  his  death.    [Wittis  v.    BM.] 

..  See  Deed,  2, 3. — Legacy,  a,  3.— 
Will,  i.  7.  16,  17, 18, 19,  20. 

CONTEMPT. 

•  A  defendant,  in  order  to  clear  bis 
contempt,  must  not  only  tender  tbe 
costs  i  but,  if  they  are  refused,  must 
also  obtain  an  order  for  discharging 
his  contempt  [Green  v.  TAom- 
son.]      ---•.--     121 

•  Where  a  defendant  is  in  contempt 
for  want  of  an  answer,  and  after* 
wards  files  it,  if  the  plaintiff  acts 
on  tbe  answer  he  waves  the  con- 
tempt, and  the  defendant  need  not 
obtain  ^n    order   to   discharge  it. 


[Hoskitts  V.  Lloyd.]     -    -    -    393 
,  See  Practice,  8,  9. 

COPYHOLDS. 

The  ultimate  limitatioti  on  a  surrender 
of  copyholds  in  default  of  appoint- 
ment being  to  the  two  first  named 
executors  or  administratora  of  tho 
surrenderor,  and  the  custom  of  the 
manor  not  adnriitting  tenants  to  any 
larger  estate  than  to  two  for  tbeir 
joint- Uvea  and -the  life  of  the  sur- 

«3  4 
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ViYor,  tbese  executors  or  adminiskra- 
tore  are  not  tmstees  for  the  custo- 
mary heir.  WheUier  the  admitiis- 
traton  shall  hold  for  their  own  bene- 
fit, or  as  trustees  for  the  next  of  kin, 
gu,    [U^Mmm  V.  Bowring.'}    -  34 

CORPORATION. 

If  a  regular  corporate  resolution  has 
been  passed  for  granting  an  interest 
in  the  corporate  property,  and,  upon 
the  faith  of  it,  expenditure  has  been 
incurred,  the  Court  will  compel  the 
corporation  to  make  a  legal  grant 
in  pursuance  of  the  resolution,  al- 
though it  is  not  under  the  corporate 
seal.  Semble.  [Marshall  v.  Corpora^ 
tion  of  Quecnborough,]    -     -     520 

COSTS. 

1.  Where  the  subject  of  a  suit  has 
been  disposed  of  out  of  Court,  the 
Court  will  not  hear  the  cause,  merely 
for  the  purpose  of  disposing  of  the 
costs.    [Roberts  v.  Roberts.'}  -    39 

2.  The  separate  property  of  a  married 
.    woman  in  the  hands  of  the  Court  is 

liable  to  the  costs  of  a  suit  instituted 
by  her  touching  that  property. 
[Barlee  v.  BarUe.]     -     -     -     100 

3.  On  demurrer  allowed  to  a  bill  for 
a  commission  to  examine  witnesses 
de  bene  esse,  the  plaintiff  having,  on 
an  €drjNirfc  application,  obtained  an 
order  to  examine  the  witnesses,  was 
ordered  to  pay  to  the  defendant,  be- 
sides the  usual  costs  of  the  demurrer, 
the  costs  of  the  depositions,  but  not 

*  of  those  taken  on  cross  examination. 
[Dewy ^Clarke,]   -    r    -    -     108 


4.  A  legatee,  who  filed  a  bin  for  Us 
legacy  witii  notice  of  a  ptior  nit 
for  administering  the  assets,  and 
.  the  executofs  who  answered  the  bill 
instead  of  moving  to  stay  proceed- 
ing in  the  suit,  were  refoaed  their 
costs.  [Packwood  v.  jModcfiMM.]  S3S 

5*  The  court  will  not  direct  the  cesti 
of  a  suit  and  of  an  action  between 
the  same  parties  to  be  set  off*  against 
each  otiier.  [fTrigkt  v.  MudU.]  266 

6.  The  party  making  a  snccessfol  mo- 
tion is  entitled  to  his  costs  as  costs 
in  the  cause ;  but  the  party  opposing 
it  is  not  entitied  to  his  costs  as  costs 
in  the  cause.    [MemonmdmmS]  357 

7.  The  party  making  a  motioo,  which 
fails,  is  not  entitled  to  his  costs  as 
costs  in  the  cause;  but  the  party 
opposing  it  is  entitled  to  his  costs  ss 
costs  in  the  cause.   -    .    -    -  357 

8.  Where  a  motion  is  made  by  one 
party  and  not  opposed  by  the  other, 
the  costs  of  both  parties  are  costs  in 
the  cause 357 

9*  Where  a  charity  information  is  £led 
under  59  Geo.  III.  c.  91,  without  a 
relator,  the  Court  has  jorisdictioii 
to  order  the  defendant  to  pay  the 
Attorney  General  his  costs,  [jiiior' 
nof  General  v.  Earl  qf  AMwn* 
ham.}     '---...    394 

10.  Where  a  bill  had  been  amended 
three  times,  and  the  two  last  amend- 
ments were  made  necessary  by  the 
negligence  or  error  of  the  plaintife, 
the  defendant  was  allowed  extra 
costs  for  those  amendments.  [WaiU 
v.  Manning.} 411 


11.  In  a  suit  between  the  heir  and  the 

^  residoary -legatee  of  the  produce  of 

real  estate  respecting  a  sum  part  of 

such  produce,  the  costs  were  ordered 

•  to  be  borne  proportionably  by  that 

'   sum  and   the  'residue.'   [Jones  v* 

MiiekelL] sgo 

19.  The  plaintiff  in  an  inteipleading 

-  suit  is  entitled  to  be  paid  his  costs 

out  of  the  fund.     [GampbeU  v.  So- 

lomam.']-  -•...-.    -  463 

13.  The  Court  has  no  jurisdiction  to 
order  a  solicitor's  bill  to  be  taxed  on 
the  application  of  the  solicitor  him* 
self.    [Sm/erM  v.  Wahnd.}      «    97 

14.  See  Contempt,  1. — Pbochbin 

Amt,    1. Solicitor     and 

Client,  1. 

COVENANT. 

1.  Where  one  is  in  possession  of  title 
deeds  relating  to  his  own  lands,  as 
well  as  to  the  lands  of  another  per- 
son who  has  no  covenant  for  the 
production  of  the  title  deeds,  whe- 
ther such  other  person  has  a  gene- 
ral right  in  equity  to  compel 
the  production  of  the  deeds?  Qu. 
\Barclay  v.  Raine.}     -     -     .     449 

9.  A  covenant  to  produce  title  deeds 
runs  with  the  land  for  the  benefit  of 
purchasers.      .    .    -    -    .    449 

DEBTOR  AND  CREDITOR. 

1.  A  devisee  has  a  right  to  retain  a 

debt  due  to  himself  or  to.  his  tros* 

tee  out  of  the  produce  of  the  estate 

.  devised tohim.  [Loomed v.5Miler<f.] 

458 
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2.  Where  one  of  the  plaintifis  in  a 
creditors  suit  dies  after:  a  decree^ 
.his  personal  representative  has  a 
right  to  revive.  Q^.  If  before  de- 
cree.   [Bwmey  y.  Morgan,]  -    358 

3.  A  creditor  cannot  sue  on  behalf  of 
himself  and  others,  who  have  no 
common  interest  with  him.  -    358 

4.  The  personal  representative  •  may 
retain  for  his  own  debt,  notwith- 
standing a  decree  has  been  made  in 
a  suit  by  the  other  creditors  for  the 
administration  of  the  assets,  and 
notwithstanding  the  assets  out  of 
which  he  seeks  to  retain  his  debt 
came  to  his  hands  after  the  decree. 
[JVtmn  V.  Bariow*]     -    -    -    588 

5.  Where  a  creditor  takes  from  his 
debtor  an  assignment  of  a  debt  due 
from  a  third  person  as  a  security  for 
his  demand,  and,  by  his  wilfbr de- 
fault, the  debt  becomes  irrecover- 
able, he  must  bear  the  loss.  [WU- 
liams  V,  Price.]     -     -     -    -    581 

DECREE. 

1.  Where  a  decree  is  made  upon  a 
bill  taken  pro  confeuOy  the  Court, 
whether  the  defendant  has  or  has 
not  appeared,  pronounces  an  abso- 
lute decree  in  the  first  instance, 
and  does  not  give  the  defendant  a 
day  to  show  cause.  [London  v. 
Rea^'] 44 

3.  Defendant  submitting  to  the  same 
decree  as  the  plaintiff,  according  to 
the  case  made  by  the  bill,  would  be 
entitled  to  at  the  hearing,  may  at 
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any  turn  iftaj  all  (aftlier  ptoond- 
mgijatheoBiM.  [Pramiw.BdL] 

331 

3.  See  AssBMy  1.  3.-^Pra€Tioi, 
a6,  i7» 

DEED* 

1.  A  married  man  Imring  lived  in 
adntteiy  with  a  wmnan,  and  had 
children  by  her,  ezecotes  a  deed 
providing  for  her  and  Ihe  children 
in  caae  of  his  death,  and  depoeits 
it  in  the  hands  of  his  attorney,  but 
afterwaids  proceres  possession  of  it 
UiiMcirx  UM  that  the  woona  and 
iMT  cfaAdren  oaa  mablain  ahfllto 
ewnpel  him  to  deliver  ap  this  deed. 
[Kt^e  V.  Moore.2   -    -    -    -    61 

51,  The  construction  of  a  written  in- 
strument is  the  same  in  equi^  as 
at  law.    [Ball  Y.  Stone.}    -    a  10 

S»  A  court  of  Equity  will  reform  an 
instrument,  which,  by  the  mistake 
of  the  drawevy  admits  of  a  construc- 
tion inconsistent  with  the  true  agree* 
ment  of  the  parties,  although  the 
party  seeking  to  reform  it  himself 
drew  the  instrument  [Ball  v.  Sto^ 
rie.} -    -    aio 

4.  See  CONSTRUCTIOH,  8,  3«»-Co- 

▼M  ANT. PXTITIOK.  —  Pr  AC- 

TICB,  35. — SeTTLBM BNT,  8^-^0- 
LICITOR  AHD  ClIBMT,  3. 

DEFENDANT. 

1.  A  defendant  who  has  pat  in  tiiiee 
Insufficieat  answan,  and  is  in  cus- 
tody for  want  ef  a  Ibartii,  is  entMkd 
to  Us  tficharge  immediately  ^ 


patting  Id  his  fottithantwer.  [Ba^ 
fMtr  ▼•  JWfaAoreoa.]  -  .  -  71 
3.  A  defendant  is  not  a  party  seeking 
42ie  aid  of  the  Court,  and  thereiare 
IS  not  entitled  toaf^ly  for  an  inter- 
locntoiy  order  for  his  own  rdief  or 
security,  as  to-the  subject  matter  of 
the  suit,  unless  the  object  of  his 
motioo  may  be  imposed  as  a  con- 
dition OB  an  order  applied  for  by 
thephdntiff.    [Wywne  y.  Gfi/M.] 

141 

"DlemjRRfift. 

1.  A  defendant  who  has  pleaded  ta  a 
bill  cannot  demur  ore  tenms  to  it  on 
his  plea  being  overruled;  because 
there  is  no  demurrer  on  the  record. 
[Hook  Y.  Domum.]    -    -    -    927 

3.  See  iTEstiMONT,  (Bill  to  pbrfb- 

TtTATE,)  1«— COMMISSIOlr  TO  EX- 
AlflKB  WITKSS8BS.  —  JURISDIC- 
TlOlt,  5.  — ^  MuLTI]^ ARIOUSNBS8, 

1,  3y  3. — Pleading,  9.  i3«— 
Practice,  40. 

DEPOSITIONS. 
See  Costs,  3.M.TBSTi]foiiT  (Bill 

TO   PBRVBTOATB),  3. 

DESCENT. 

1.  Where  an  infant  died  seised  of  an 
equitable  estate  descended  ex  parte 
maiemdf  his  incapacity  to  csA  for 
a  coaveyanee  of  the  legal  e8lale» 
(by  which  the  ooerse  of  the  dettient 
might  have  been  broken,)  is  not  a 
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suAcieiit  reaioii  to  induce  the  Coart 
to  consider  the  case  as  if  snch  a 
oonvejrance  had  acCttally  been  made ; 
it  tM  being  according  to  the  tsmis 
of  the  trust  any  part  of  the  express 
duty  of  the  trustees  to  execute  such 
a  conveyance.    [Langlejf  v.  45iKyd,] 

45 
a.  Where  a  person  seised  of  an  estate 
by  descent  ex  parte  maiemd  dies 
without  issue,  the  descendants  of 
lus  maternal  grandfather  most  all 
be  extinct  before  any  descendant 
of  a  remoter  matemd  anceeCor  can 
inherit,  however  nearly  related  to 
the  propoiittts,  ex  parte  maiemd. 
[Hawkmiy.Skewen.}*    *    •    357 

DISCOVERY. 

Prmd  facte  discovery  is  incidental  to 
reUef.    [JngeU  y.  AngeU.]   -    83 

DONATIO  MORTIS  CAUSA. 

A  mortgage  or  a  bond  given  as  a  col* 
lateral  security  for  money  due  on 
iportgage,  cannot  be  made  the  aub^ 
jeet  of  9L  donatio  mortiicausd,  IDuf- 
^id  V.  Elwtt,]  -    -    .    -    •    239 

DOWER. 

1.  Testator  devised  gavelkind  lands 
to  his  wife  and  two  other  perseos 
in  trust,  as  to  one  moietyi  for  his 
wife  during  her  widowhood,  and  as 
to  the  other  moiety,  for  his  children. 
Held,  that  the  wife  must  elect  be- 
tween her  dower  and  the  provision 
under  the  will.   {Roberts  y.  Smth.] 

513 
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2.  Widow  held  to  be  baned  of  her 
dower  10  equity  by  a  rent^harge 
granted  in  trust  tor  her  hy  way  of 
jointure  by  the  marriage  settlement, 
to  which  her  father  was  a  party, 
although  she  was  an  infant  at  the 
time  of  the  marriage,  and  the  rent- 
charge  failed  by  defect  of  title  in 
the  husband,  and  was  afterwards 
confirmed  by  deed  and  recovery 
during  the  coyertine ;  which,  though 
they  proved  a  valid  confiraaation, 
might  have  bees  debated  if  -tfcere 
had  been  a  son  of  the  naoiage. 
[Corbet y. Corbet.}^  -    <»    -    Alt 

3*  Wife  evicted  of  jointure  is  by  $tat» 
37  Hen.  VIU,  c.  lo,  s.  y^  entitled  to 
dower  only  pro  tmio.  ffioriet  v. 
Corbet.}  ^  •    0    m    ^    ^    ^    6ao 

4.  Grant  of  a  reat-chaige  oat  of  par- 
ticular lands  to  an  infant,  in  consi- 
deration of  marriage,  for  her  join- 
ture, though  the  grantor  be  after- 
wards evicted,  being  in  equity  a 
general  agreement  to  grant  a  rent- 
charge  of  thaf  amount  out  of  some . 
lands,  will  bind  tiie  infiut  if  her 
parent  or  guanlian  assented  to  it. 

6to 

ELECTION. 
5eiDown,  i. 

EQUITY  OF  REDEMPTION. 

1.  Husband  and  wife  being  jointly 
entitled  to  an  equity  of  redemptfon 
in  fee,  convey  it  by  deed,  wittiout 
a  fine,  to  the  mortgagee;  the  wife 
survives:  she  or  her  heir  may  re- 
deem at  any  time  within  twenty 
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yeacs  from  the  husband's  death. 
[Price  V.  Cofmer:]  -  -  -  347 
a.  Where  the  purchaser  of  an  equity 
of  redemption  had  thb  legal  estate 
conveyed  to  him  by  a  deed  dated 
the  a4th  of  August  1796,  in  which 
it  was  recited,  that  the  purchaser 
had  sometime  since  paid  to  the 
mortgagee  the  money  due  on  his 
mortgage,  and  a  bill  to  redeem  was 
filed  on  the  39th  of  Jannary  1816 : 
Held,  that  the  recital  was  an  ac- 
knowledgment of  the  mortgage  till 
within  twenty  years  from  the  filing 
of  the  Wll.    [Price  v.  Copner.]  347 

3.  If  a  mortgagee  enters  in  the  life- 

'  time  of  the  tenant  for  life  of  the 

mortgaged  estate,   the  remainder* 

man  will  be  barred  of  his  right  to 

redeem  after    twenty  years  from 

.  such  entry.    [Harrison  v.  HoIUm.] 

471 

EXAMINATION. 

1.  The  examination  of  a  sequestrator 
in  the  Master's  office  does  not  re- 
quire the   signature     of   counseL 

,  [Keefie  v.  Price]    *-    -    -    -    98 

2.  If  after  a  defendant  has  put  in  his 
examination  to  the  usual  interroga- 
tories before  the  Master,  the  plain* 
tiff  discovers  that  the  defendant  has 
received  sums  not  mentioned  in  his 
examination,  the  Master  is  at  li- 

.  berty  to  receive  a  new  state  of  facts 

and  further  interrogatories  founded 

.  upon  them,  without  the  order  of  the 

.  court    [Siddeny,  Foster,]    -    335 

3.  See  Witness,  3. 


EXCEPTIONS. 


1.  Exceptions  having  been  allowed  to 
the  answer,  and  the  biU  having  been 
amended,  and  the  usual  order  ob- 
tained that  defendant  should  answer 
the  amendments  and  exceptions  at 
the  same  time,  defendant  put  in 
a  second  answer.  The  plaintiff  then 
took  exce|>tion8  to  the  second  an- 
swer, and  intitled  them,  "Excep- 
tions to  the  further  answer  to  the 
original  bill,  and  to  the  answer  to 
the  amended  bill."  The  exceptions 
were  held  to  be  irregularly  intitled, 
and  were  ordered  to  be  taken  off  the 
file,  because  new  exceptions  cannot 
be  taken  to  the  further  answer  to 
the  original  bill,  but,  if  that  answer 
be  considered  insufficient,  it  must  be 
referred  back  to*  the  Maater  upon 
the' old  exceptions.  [WilHams  ▼. 
Daties.]      --..--    436 

EXECUTOR. 

1.  Testator  named  two  persons  to  be 
his  executors,  and  bequeathed  to 
them  50/.  each,  upon  condition  of 
their  taking  upon  themselves  a  cer- 
tain trust,  and  afterwards  used  these 
words :  **  I  give  to  my  cousin  T.  K. 
50  /.  who  I  appoint  joint  executor  ;*' 
and  the  testator  also  gave  to  T,  JST.'s 
sisters  legacies  of  50 /.each:  Held, 
that  the  legacy  to  7*.  K.  was  not 
annexed  to  the  office  of  executor, 
and  that  he  was  entitled  to  it  al- 
though he  had  declined  to  act  in  the 
trusts  of  the  will.    [Dix  v.  Reed.] 

337 


s.  After  a  decree  for  the  administra- 
tion of  assets,  the  executor  pleaded 
a  false  plea  to  an  action  by  a  cre- 
ditor of  the  testator,  in  order  to  apply 
for  an  injunction  to  restrain  the  ac- 
tion ;  the  Court  granted  the  injunc* 
tion,  and  held  that  the  creditor  was 
not  entitled  to  judgment  against  the 
executor  de  bonis  proprm*  [Tielden 
v.Fielden.] ^55 

EXHIBITS. 
See  Practick,  25. 

FOREIGN  COURT. 
See  Jurisdiction,  i»  s.  4« 

FRIENDLY  SOCIETY. 
See  Stock. 

GUARDIAN  AND  WARD. 

I.  Where  a  guardian,  after  his  ward 
attains  full  age,  continues  to  manage 
the  property  at  the  request  of  the 
ward,  and  before  the  accounts  of  his 
receipts  and  pa3rments  during  the 
minority  are  settled,  it  is  in  eftct 
a  continuance  of  the  guardianship 
as  to  the  property;  and  he  must 
account  on  the  same  principle  as  if  | 
they  were  transactions  during  the 
minority.  Under  these  circum- 
stances an  injunction  was  g^ranted, 
on  terms,  to  restrain  the  guardian 
from  proceeding  in  an  action  to 
recover  the  balance  claimed  by  him 
on  account  of  the  transactions  after 
his  ward  came  of  age.  [MeUish  v. 
MelUsh.] 138 
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s.  A  solicitor,  who  advanced  money 
to  an  in&nt  for  the  subsistence  of 
himself  and  his  family,  and  acted 
as  his  confidential  adviser,  is  in  the 
nature  of  a  guardian  to  him ;  and  an 
account  settled  between  them  within 
a  month  after  the  infant  came  of 
age,  and  without  the  latter  having 
any  assistance,  was  opened,  notwith- 
standing the  vouchers  had  been 
delivered  up.    [Reveit  v.  Harvey,] 

502 

HEIR. 

1.  Qtf.  Whether  there  can  be  a  decree 
to  marshal  the  assets  where  the  heir 
at  law  is  an  infant  ?  [Pott  ▼.  Gallini.] 

a.  See  Trust,  1. — Will,  3. 

ILLEGITIMATE  CHILD. 

/.  S,  having  contracted  a  marriage, 
which  was  void  ab  Mt/to,  and 
having  one  son  of  that  marriage, 
made  his  will,  and  gave  the  residue 
of  his  personal  estate  to  all  his 
children  by  his  reputed  wife.  Held, 
that  the  son,  fieing  born  at  the  date 
of  the  will,  was  entitled.  [Bayleyv^ 
Snelham.] 78 


IMPERTINENCE. 

A  defendant,  in  answer  to  an  allega- 
tion in  the  bill  that  some  cotton 
was  of  inferior  quality,  said,  that 
from  certain  affidavits  and  certifi- 
cates made  by  experienced  persons, 
he  believed  the  cotton  to  be  of  a 
superior  quality,  and  set  forth  the 
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affidavits  and  certiiicaiQS  in  a  sche- 
dule m  kac  vfiria.  Hdd,  that  the 
schedule  was  not  impertinent 
[Parilcr  V.  JaiV&w]   -    •    -    egs 

IMPLICATION. 

Devise  of  lands  to  trustees,  upon  trust 
to  pay  one  moiety  of  the  rents  to 
devisor's  wife  for  her  life,  and  the 
other  to  his  only  son ;  and  after  his 
wife's  death  to  convey  to  his  son  in 
fee;  but  if  the  son  died  ^thout 
issue  in  the  wife's  life,  to  cohvey  to 
devisor^s  nephew  in  fee.  The  son 
died  widiout  issue  in  the  wife's  life. 
She  is  not  entitled  for  life,  by  im- 
plication, to  the  moiety  devised  to 
the  son.    {Aipmatty.Petvin.}  544 

INFANT. 

1.  Off.  Whether  there  can  be  a  decree 
to  mvthal  th^  assets  where  the  heir 
at  law  is  an  infant  ?  [Potiv.  6a/- 
Ikm.]  .----.-.  S09 

«•  See  GuARDiAK  And  Ward,  2. — 
Tftvsr,  1. 

INJUNCflON. 

1.  All  tihe  partners  in  a  publication, 
except  one,  being  also  partners  in 
a  rival  publication,  an  injunction  to 
restrain  the  using  of  the  effects  of 
the  former  partnership  to  assist  the 
latter,  in  consideration  of  an  annual 
sum^  was  refused,  where  there  had 
been  an  agreement  permitting  the 
use  on  those  terms,  which  had  been 
acted  on  for  many  years.  But  the 
injonction  was  granted  to  restrain 
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the  use  of  partnership  effects  not  in* 
dnded  in  th^  agreement.  [Glassing- 
toav.  Thwaiies.]    -    -    -    -  124 

2.  A  temptation  to  the  abuse  of  part* 
nership  property  is  not  sufBcient  to 
induce  the  Court  to  interfere  by  in* 
junction.  - 124 

3.  After  a  decree  for  the  administra- 
tion of  assets,  the  executor  pleaded 
a  false  plea  to  an  action  brought 
against  him  by  a  creditor  of  the 
testator,  in  order  that  he  might  have 
an  opportunity  to  af^ly  for  an  in- 
junction to  restrain  the  action;  the 
Court  granted  the  injunction,  and 
held  that  the  creditor  was  not  en- 
titled to  a  judgment  against  the 
executor  de  bonis  proprOs.  [  Fklden 
V.  Fwiden.] 255 

4.  An  injunction  may  be  obtained 
upon  motion  to  restrain  a  purchaser 
under  a  decree,  not  a  party  to  the 
cause,  who  has  not  paid  his  pur- 
chase-money/rom  committing  waste 
on  the  property  purchased.  [Casa- 
major  v.  Strode.]    -    -    -    -  381 

5.  An  injunction  to  restrain  the  set- 
ting up  of  an  outstanding  term  in  bar 
of  an  ejectment  will  not  be  granted 
upon  motion.  [Barney  v.  Luckett. 
Narihey  v.  Pearce.]  •   -    419,  420 

6.  Where  an  injunction  has  been 
granted  on  noerits,  a  motion  to 
amend  without  prejudice  to  the  in- 
junction, is  a  motion  of  course;  but 
where  it  has  issued  on  account  of 
delay,  notice  of  the  motion  must  be 
given,  and  the  proposed  amend- 
ments must  be  stated.  [Pratt  v. 
Arckr.'l 433 


7.  Ab  iajunctifkn  granted  l)y^.  Court 
of  Cbanoeryia  Ireland  to  rettrain 
proceedingg  at  law  tbe?e,  is  ^lot.auf- 
ficient  to  obtain  an  injunction  here 
to  reatrain  proceedings  in  K«  B«  in 
respect  of  the  same  matters.  [JBofl 
V,  Sfcric.] «io 

8.  Ifaptne^f^gainitwlxmia  verdict 
hi^  b^en  obtaiaedy.  afi^rwafds  aen 
quirqa  a  dwoand  against  the.  partji 
who  obtained  itt  tQ  a  greater  amount, 
iie.  is  not  entitled  to  an  injuii^on 
to  restrain  proce^i^.  on  the  Ter- 
diet,  Iirijrff  V.  O'Brien.}  -   -  65i, 

g^  See   AnswftBy.  a.«--.GuAnDiAN 

AND    WaAD,    U— JvAlBDICTIONir 

1.  4.— Practu:s,^8,^  la.  99..41. 

INT^P9T. 
See  Vendor  and  Purchaser*  i.  4i 

INTERPLEADER. 

Hie  plaintiff  in  an  interpleading  suitt 

is  entitled  to  be  paid  his  costs  outi 

of  the  fund.     [Campbea  v.  Solo^t 

tnansJ] 46a} 

ISSUE, AT  LAW.   See  FRAaicn,^ 
JOINTURE.    Sefi  Dower,  a,  j,  4-  { 


JURISDICTION. 

1 .  Jojanctloa  <on  terms)  granted  to  re- 
strav?  mortgagees  of  a  We^t  India 
estate  (rooaproceedii^g  on  a  bill  of 
foi;B(;Io6nre  in  the  Colonial  Court 
filed,  after  a  decree  mad^  in  this 
CovL^^f  ^^k)^  difected  an  inquiry  to 
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aecertaio  tbeaiiiottat«f Ibtmoitgage 
debt  on  a  bill  to  vededni,  all  parties 
beiAg  in  this  touatrj.  [Btdjfordv. 
Kmkk.]^    .......    7 

a«.  Q»P  Whetiiertiiefnertgagee  of  a 
Jamaica  eatate/ 00. a  hiU  of.i>re- 
ciiNvmi  in,this  €«iit  is  MtitM  Jto  a 

.  decfee  for.  sale  f>f  the  estate  RMprd- 
ingto.tbeJaW'oflfaaoQbiiy.  -    -    7 

3«  The  Viea-ChaDeeUoMhasno^ris- 
diciioa  under  the  aot  ef  53  Geo.  3. 
c.  S4,  to  alter,  vary  or  discharge 
any  order  made  by  the  Master  of 
Ae  Rolls.  [jnUekouse  r.  Hiek- 
fRaa.3      .-*.--*  104 

4.  An  injunction  granted  by  the  Court 
of  Chanceiy  in  Ireland  to  restrain 
proceedings  at  law  m  that  country 

-  on  an  interiocutoiy  tipplicalioB,  is 
not  of  itself  a  suffideat  ground  to 
obtain  an  injunction  in  this -Court 
to  restrain  proceedings  in  an  action 
in  the  King's  Bench  here  in  respect 
of  the  same  matters.  [Ball  ▼. 
Si&ne,]  -    -    -    -    .  .  -    -  ato 

5.  A  general  demurrer  to  a  tall  b^the 
assignees  of  a  banlLrtipt  ^  restrain 
an  action  by  him  to  try  the  ralidify 
of  the  commission,  allowed.  [Kirk^ 
Patrick  and  another  v.  Demiett.]  408 

6.  The  Court  has  no  jurisdiction  to 
order  a  solicitor's  bill  to  be  taxed  on 
the' application  of  the  solicitor  him- 
self.   [Sayers  y.  Walond,']    -      97 


LEASE. 

1.  Where  by  .act  of  patliament  acor- 
pora^ion  was  empowend  to  purdaase 
suhdstiog  interests  in  certain  here- 
ditaments^ and  it  was  disected  ihat 
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the  pUTchase^noney  ahould  be  re- 
invested in  landf  and  in  the  mean 
time  be  laid  out  in  the  fauda,  and 
the  dividends  paid  to  the  persons 
entitled  to  the  rents :  Held,  that 
neither  persons  who  had  taken  leases 
after  the  passing  of  the  act,  nor'  the 
lessors  in  respect  of  their  right  to 
renew,  were  entitled  to  any  compen- 
sation out  of  the  purchase-money. 
IBUkop  of  London's  Cii$e.]    -    368 

LEGACY. 

1,  Where  a  legacy  was  given  on  con- 
dition of  the  legatee  marrying  with 
the  consent  in  writing  of  the  execu- 
toniy  and  he  afterwards  married  with 
their  approbation,  but  it  was  not 
expressed  in  writing  :  Held,  that 
the  legatee  was  entitled  to  his 
legacy,  and  that  the  consent  of  an 
executor  who  had  not  acted  was  not 
necessary.  [Worthingion  v.  Evans.} 

165 

a.  A  bequest  of  household  furniture 
and  odier  household  effects  in  a 
dwelHng-hottse  and  premises,  com- 
prises all  property  kept  therein, 
either  for  use  or  ornament.  [Cole 
V.  Fitzgerald.]    -----  189 

3.  Testator  named  two  persons  to  be 
his  executors,  and  bequeathed  to 
them  50/.  each,  upon  condition  of 
their  taking  upon  themselves  a  cer- 
tain trust,  and  afterwards  used  these 
words :  *^  I  give  to  my  cousin  T.  K. 
50  /.  whom  I  appoint  joint  execu- 
tor ;*'  and  the  testator  also  gave  to 
'T.  K*%  sisters,  legacies  of  50  /. 
each:  Held,  that  the  legacy  to 
T,  K.  was  not  annexed  to  the  office 


of  executor,  and  that  he  was  entitled 
to  it  although  he  had  declined  to  act 
in  the  trusts  of  the  will.  [Dix 
V.  Reed.] 337 

4.  Where  a  legacy  is  given  upon  a 
contingency,  and  a  suit  is  instituted 
for  the  administration  of  the  testa- 
tor's estate,  the  Court  does  not  direct 
a  sum  of  stock  belonging  to  the 
estate  to  be  appropriated  to  pay  the 
legacy  when  the  contingency  hap- 
pens ;'  but  directs  the  whole  residue 
to  be  paid  over  to  the  residuary 
legatee,  on  his  giving  security  to 
pay  the  legacy  when  due.  \Wehher 
V. Webber.] 311 

5.  5cc]WiLL,  5.  7.  9.  12.  14.  18. — 
Illboitimatx  Child.— ^Post- 
humous Child. 

LEGITIMACY. 

1.  A  child  born  of  a  married  woman, 
whose  husband  is  within  the  four 
seas,  is  always  presumed  to  be  legi- 
timate, unless  there  is  evidence 
affording  irresistible  presumption 
that  sexual  intercourse  did  not  take 
place  between  them  at  any  time 
when  in  the  course  of  nature  the 
husband  might  be  the  father  of  a 
child.     [Head  v.  Head.]  -    -  150 

And  see  Banbury  Peerage  Casey    153 

LIMITATIONS,  STATUTE  OF. 

1.  If  a  tenant  for  life  has  rendered 
accounts  to  the  remainder-man,  of 
timber  cut  by  him  during  a  period 
of  more  than  six  years  before  a  'bill 
is  filed  against  him  for  an  account 
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of  such  timber^  and  of  the  vaUe  of 
it»  the  statute  of  limitatioDs  cannot 
be  pleaded  to  the  bill ;  for  though, 
if  the  remainder-man  had  bnmght 
an.  action  of  trover,  the  tenant  for 
life  might,  notwithstanding  the  ren- 
dering of  the  accoonts,  have  pleaded 
the  statute,  he  could  not  have  done 
ao  if  the  remainder- man  had  brought 
an  action  of  assumpsit.    [Hoiiy  v. 

Jfoi^.] 668 

a.  If  a  mortgagee  enters  in  the  life- 
,  time  of  the  tenant  for  life  of  the 
mortgaged  estate,  the  remainder- 
man win  be  barred  of  his  right  to 
redeem  after  twenty  years  from  such 
^'ntry.   [Harriitm  v.  HolUns.'}    471 

3.  See  Equity  of  RBDiMPTioy,  1,  s. 


LUNATIC. 

After  a  decree  in  a  suit  in  which  a 
lunatic  and  his  committee  were  de- 
fendants, the  committee  died  and  a 
new  one  was  appointed ;  ordered, 
upon  motion,  that  the  new  com- 
mittee should  be  named  as  such  in 
future  proceedings  in  the  cause. 
iLjIOH  v.  Mercen}  -    -    -    -  356 

MISTAKE. 

A  court  of  equity  will  reform  an  in- 
strument which  by  the  mistake  of 
the  drawer  admits  of  a  construction 
inconsistent  with  the  true  agreement 
of  the  parties,  although  the  party 
seeing  to  reform  it  himself  drew 
the  instrument.  [Ballv.  Storie.}  210 

Vol.  I 
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MONEY  (PAYMENT  OF,  INTO 
COURT.) 

1.  Money  admitted  by  an  escecutor  to 
be  in  the  hands  of  his  partner  is  in 
his  own  hands  for  the  purpose  of 
being  paid  into  Court  [Jokfuon  v. 
^sion.] 73 

2.  The  Court  will  not  compel  a  vendor 
to  pay  the  deposit-money  into  Court, 
though  he  retains  possession  of  the 
estate,  if  the  delay  in  the  completion 
of  the  contract  is  occasioned  by  the 
purchaser.  [fFyimev.Gr^tk.]i4'j 

MORTGAGE. 


1.  The  statute  7  Geo.  II.  c.  so,  as  to 
foreclosure,  gives  no  new  power  to 
courts  of  Equity.    [Praed  v.  Hull.] 

331 

2.  Where  the  purchaser  of  an  Equity  of 
redemption  had  the  legal  estate  con- 
veyed to  him  by  a  deed  dated  the 
a4tb  of  August  1796,  in  which  it 
was  recited  that  the  purchaser  had 
some  time  since  paid  to  the  mort- 
gagee  the  money  due  on  his  mort- 
gage, and  a  bill  to  redeem  was  filed 
on  the  29th  of  January  1816 ;  held, 
that  the  recital  was  an  acknowledg- 
ment of  the  mortgage  title,  within 
twenty  years  from  the  filing  of  the 
bDl,     [Price  v.  Copner.]  -    -  347 

3.  Sfe  Equity  or  Rbdemptiov,  i. 

4.  Where,  in  a  foreclosure  suit,  excep- 
tions are  taken  to  the  Master's  re- 
port, and  the  time  appointed  for 
payment  of  the  mortgage  money  is 

Tt 
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likely  to  elapse  before  the  exceptions 
arf  heapd,  th$  def^itot  nhould  ap- 
ply to  the  Court,  upon  the  exceptions 
being  filed,  to  have  the  time  enlarged 
'^  until  the  exceptions  are  disposed  of. 
[Renvoiie  V.Cooper.]      -    -    364 

5.  If  a  third  incumbrancer,  having 
constructive  notice  of  the  second 
mortgage,  fails  to  keep  the  first  se- 
curity o»  fbot  for  hfs  protection,  he 
is  not  entitled  to  stand  in  the  place 
of  the  first  mortgagee  against  the 
seeoild.    [F^ry  v.  IFrighi.]  -  369 

6.  If  a  mortgagee  enters  in  the  life- 
time of  the  tenant  for  lifd  of  the 
mortgaged  estate,  the  remainder- 
man will  be  barred  of  his  right  to 
redeem  after  twenty  years  fron[i  such 
entry.     [Harrison  v.  Hdttins.']  4^  i 

T,  See  Pleading,  9,  10,— Ju^is- 

DICTION,  1,2.  ' ' 


MULTIFARIOUSNESS. 

I .  A  iQarried  mi^n,  after  having  lived 
in  adultery  with  a  woman  and  had 
cl^ildren  by  her,  executes  a  deed  pro- 
viding for  l^er  jand  the  children  in 
cajK^  of  his  de^h,  and  deposits  it  in 
tl^e  hai^ds  pf  bis  ^tV>rney,  but  after- 

.  ws^rds  procure^  pps^ssion  of  it  him- 
self:  fj^ldj  on  deqiurrer,  that  the 
wpmaA  a^4  l^^l*  children  can  main- 
tain a  bill  tj9t  compel  )WQ  to  deliver 
up  thi^,dee^,,  and  tl^ajt  the  bill  was 
notmultifarious,though  it  also  sought 
performance  of  an  agreement  to  pay 
ah  annuity  to  the  woman,  which 
cduld  not  1»e  decreed  in  equity;  [Knye 
v.  Moore,']    -'•--.•    61 


a.  Two  distinct  matters  cannot  be 
joined  in  the  Rame  suit,  wbere  one 
requires  that  the  depoaitnms  should 
not  be  published  till  the  faeariilg  of 
the  canse^  and  the  other  requirei  an 
immediate  poblicatioii  of  the  same 
depodtiona.    [Den  v»  CUtrke.l  108 

3.  Where  unde^  ti  will  the  residuary 
legatees  are  also  appointees  t>f  a 

'  share  of  another  testator*)!  estate; 
a  bill  filed  by  them  for  an  acooont 
of  bath  estates  is  not  moltifaiious. 
[TawMt  ▼.  Ko6tiM9fi^]  -    •    -  313 

NUISANCE. 
See  SFipcif  ic  P|;]^Faib;bAir4;%  1. 


OUTLAWRY. 

1.  A  plea  of  outlawiy,  to  which  neither 
an  office  copy  of  the  record  of  out- 
lawry, nor  of  the  capias  utlagatum^ 
was  annexed,  but  only  a  certificate 
from  the  clerk  of  the  outlawries,  was 
held  to  be  bad ;  but  leave  was  given 
to  amend  it,  because  the  defect  was 
caused  by  a  mistake  of  the  clerk  of 
the  outlawries,  and  not  of  the  de- 
fendant, and  did  not  affect  the  sub- 
stance of  the  plea.  [Waters  v. 
Mayhew."]  .-,-----     290 

a.  A  defendant,  against  whom  an  at- 
tachment was  issued  for  want  of  an 
answer,  may  file  a  plea  of  outlawiy. 
[Waters  y.  Chambers.'}    -    -    835 

PARXIBS.' 

1 .  A  person  with  whom  a  diM  liad 
been  deposited,  but  out  of  whose 
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hands  the  d^ed  was  afterwards  taken 


by  the  person  who  had  deposited  it, 
need  not  be  made  a  party  to  a  bill 
filed  against  the  other  person  by 
parties  claiming  under  the  deed, 
where  no  breach  of  trust  is  alleged 
against  him.    [Knyev,  Moore.]  61 

2.  The  general  rule  is,  that  appointees 
nnder  the  will  of  a  feme  covert  are 
necessary  parties  to  a  suit  concern- 
ing the  fond  which  is  the  subject  of 
appointment  [Com-l  v,  Jeffery.]  105 

3.  Where  appointees  are  very  nume- 
•rouSy  asd  the  bill  is  filed  by  some  of 
them,  on  behalf  of  themselves  and 
others,  the  Court  will  dispense  with 
the  general  rule,  which  requires  all 
appointees  to  be  parties.  [MamUng 
V.  Tkesiger.] 106 

4.  Where  the  claim  of  the  next  of  kin 
is  raised  on  the  record,  and  one 
person  is  in  that  character  a  party, 
other  persons  found  by  the  Master 
to  be  next  of  kin  may  be  heard  by 
the  Court,  though  not  parties ;  but 
where  the  claim  is  not  raised  on  the 
record,  and  none  of  the  next  of  kin 
are  in  that  character  parties  to  the 
cause,  there  must  be  a  supplemental 
bill  to  bring  them  before  the  Court 
\Waite  V.  Temple,]       -     -     -  319 

5*  To  a  bill  filed  by  an  obligee  of  a 
joint  and  several  bond  for  payment 
of  his  debt,  all  the  obligors  must  l)e 
made  parties.     [Bland  v.  Wtnteri] 

946 

6.  A  share  of  an  intestate's  personal 
estate  was  assigned  to  trustees,  in 
trust  for  the  appointees  of  husband 
and  wife ;' and  in  default  of  appoint- 


ment,  in  trust  fov  them  aad  the  snr« 
vivor.  Husband  and  wife  soM  and 
assigned  this  share.  The  hoiUbid 
died  first,  and  then  the  wife,  having 
bequeathed  all  her  pcisonal  estale  \m 
the  plaintiff.  The  huaha«d's  per- 
Bonal  representative  is  not  a  neces- 
sary party  to  a  bill  by  the  legufcee  to 
set  aside  the  sale.  [Dowlm  y* 
MaedtmgMandHfmter*]  *  -  ^67 
7.  See  Charity,  1. 

PARTNERSHIP. 

1.  All  the  partners  in  a  publication, 
except  one,  being  also  partners  in  a 
rival  publication,  an  injunction  to 
restrain  the  using  of  the  effects  of 
the  former  partnership  to  assist  the 
latter,  in  consideration  of  an  annual 
sum,  was  refused,  where  there  had 
been  an  agreement  permitting  the 
use  on  those  terms,  which  had  be^n 
acted  on  for  many  years.  But  the 
injunction  was  granted  to  restrain 
the  use  of  partnership  eflfects^  not 
included  in  the  agreement  [Gla$- 
sington  v.  Thwaites.]     •*     -     -  134 

2.  A  temptation  to  the  abuse  of  part- 
nership property  is  not  sufficient  to 
induce  the  Court  to  interfere  by 
injunction    ------124 

3.  I  f,  upon  a  dissolution  of  partnership, 
it  is  agreed  that  certain  articles  of 
the  partnership  stock  shall  become 
the  exclusive  property  of  one  of  the 
partners,  and  that  a  certain  fimd 
shall  be  appropriated  to  the  payment 
of  tlie  debts,  and  that  fund  after- 
wards proves  insufficient  for   the 
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purpose,  tLe  other  partner  has  no 
lien  on  those  articles  in  respect  of 
•such  deficiency.     [Lingen  v.  Simp* 

lofij --.  600 

4;  A  Court  of  Equity  will  enforce  an 
agreement  itiade  upon  a  dissolution 
of  partnership,  that  a  particular 
book  used  in  the  trade  should  become 
the  exclusive  property  of  one  of  the 
partners,  and  that  a  copy  of  it  should 
be  delivered  to  the  other.  -    -    600 

PETITION. 

1.  A  person  who  is  not  a  party  to  a 
caupe  may  present  a  petition  in  the 
cause  to  have  deeds,  which  %ad  been 
brought  into  the  Master's  office  un- 
der the  decree,  delivered  out  to  him. 
[Marriott  v.lVhite,]     -     -     -     17 

PLEA. 

V»  A  plea  of  outlawry,  to  which  neither 
an  office  copy  of  the  record  of  out- 
lawry, nor  of  the  capias  utlagatum, 
was  annexed,  but  only  a  certificate 
from  the  clerk  of  the  outlawries, 
was  held  to  be  bad ;  but  leave  was 
given  to  amend  it,  because  the 
defect  was  caused  by  a  mistake  of 
•the  clerk  of  the  outlawries,  and  not 
of  the  defendant,  and  did  not  aiect 
the  substance  of  the  plea.  [fVaters 
v.MayhewJ]  ------  ggo 

9.  A  defendant,  against  whom  an  at- 
tachment was  issued  for  want  of  an 
answer,  may  file  a  plea  of  outlawry. 
,[W^aters  \\  Chambers.]  -     -     -  225 

3.  To  a  bill  for  the  delivery  of  titje- 
deeds,    and  for  an   injunction   to 


restrain  the  setting  uptoi  outstanding 
terms,  to  which  no  affidavit  as  to 
the  title-deeds  was  annexed,  the 
defendant  pleaded  that  there  were 
no  outstanding  terms.  Plea  over- 
ruled, because  it  ought  to  have  been 
confined  to  so  much  of  the  bill  as 
related  to  the  outstanding  terms, 
and  because  that  part  of  the  bill 
which  related  to  the  title-deeds 
ought  to  have  been  demurred  to  for 
want  of  the  affidavit.  [Hook  v. 
Dormm,]      ---..-  297 

4*  A  plea  of  bankruptcy  is  good,  not- 
withstanding  the  commission  issued 
after  the  filing  of  the  bUl.  [Turner 
V.  RolniuoiL]      -    .    .    •    .      3 

5-  Matters  which  arise  after  the  filing 
of  the  bill  may  be  pleaded,  by  ana- 
logy to  the  rule  at  law.     .    .      3 

6.  Plea  to  all  the  relief,  and  all  the 
discovery,  except  certain  interroga- 
tories, accompanied  with  an  answer 
to  these  interrogatories,  which  did 
not  go  to  any  material  point,  over- 
ruled. Aliter^  if  the  answer  had 
been  to  matter  which  would  have 
repelled  the  defence  by  plea.  [James 
V.  Sadgrove.]      -    -    -    .    .      ^ 

7.  Where  there  is  matter  charged  by 
the  bill  which  goes  to  repel  the 
defence  by  plea,  the  plea  must  be 
supported  by  an  answer  to  that 
matter,    -....-.e 

8.  To  a  plea  of  outlawry,  either  an 
.  office  copy  of  the  record  of  the  out- 
lawry, or  of  the  capias  uilagqium^ 
must  be  annexed.  [fFaiers  v.  May- 
hew.]  -     -     -     -     -     -     •  . -  280 


PLEADING. 

1.  To  a  bill  filed  by  an  obligee  of  a 
joint  and  several  bond  for  payment 
of  his  debt,  all  the  obligors  must  be 
made  parties.  [  Biand  v.  JVuiten]  346 

3.  Where,  under  a  will,  the  residuary 
legatees  are  also  appointees  of  a 
share  of  another  testator's  estate, 
a  bill  filed  by  them  for  an  account 
of  both  estates  is  not  multifarious. 
[Turner  v.  Ra^tfuofi.J   -    -    -  313 

3.  A  creditor  cannot  sue  on  behalf  of 
himself  and  others  who  have  no 
common  interest  with  him.  [Bumey 
V.  Morgan.] 358 

4.  A  person  entitled  to  part  only  of  a 
sum  of  money  due  on  mortgage 
cannot  file  a  bill  for  foreclosure  of 
the  same  part  of  the  mortgaged 
estate.     [Pafmer  v.  E,  of  Carlisle^] 

5«  There  can  be  no  redemption  or 
foreclosure,  unless  the  parties  en- 
titled to  the  whole  of  the  mortgage 
money  are  before  the  Court.  -    433 

6.  To  a  bill  to  set  aside  an  award 
charging  fraud  and  corruption  in 
the  arbitrator,  the  defendant  an- 
swered as  to  the  fraud  and  corrup- 
tion,  and  demurred  to  the  rest  of 
the  bill :  held  that  the  answer 
overruled  the  demurrer.  [Daxoson 
V.  Sadier*'] 537 

7.  If  a  bill  for  the  specific  perform- 
ance of  an  agreeoient  states  that 
the  agreement  was  in  writing,  sig- 
nature will  be  presumed.  [Rist  v. 
HobsonJ] 543 
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8.  See  Answer,  6. — Commission, 
1. — Multifariousness,  1,  2,  3. 
— ^Testimony,  (Bill  to  per- 
petuate), 1. 


PORTIONS. 

1.  Where  real  estates  were  devised  in 
strict  settlement,  subject  to  a  trusi 
for  raising  portions  for  younger 
children  during  the  minority  of  the 
tenant  for  life  out  of  the  rents  and 
profits,  or  by  sale  or  mortgage : 
held  that  certain  funds  which  had 
arisen  from  the  rents  during  the 
minority  of  the  tenant  for  life,  were 
applicable  to  the  payment  of  the 
portions,  and  that  the  deficiency 
only  could  be  raised  by  sale  or 
mortgage.  [IVarter  v.  Hutchinson.] 

376 

3.  Where  a  parent,  who  is  tenant  for 
life  of  a  settled  estate,  with  remain- 
der to  a  trustee  for  a  term  of  500 
years,  upon  trust  to  raise  portions 
for  younger  children,  has  power  to 
appoint  the  portions  by  deed  or 
will,  they  cannot  be  raised  in  the 
parent's  lifetime;  and  the  whole 
sum  cannot  be  raised  until  they 
have  all  attained  twenty-one.  [fTyn- 
terv.BoldJ]     .    -    .    .    -    507 

POSTHUMOUS  CHILD. 

1.  Bequest  in  trust  for  all  the  children 
of  the  testatrix's  nephew  R.  born  in 
the  lifetime  of  the  testatrix,  includes 
a  child  of  which  the  wife  of  Jt»  was 
enceinte  at  the  time  of  the  testatrix'a 
T  T  3 
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death,  though  not  bom  for  several 
manths  afterwards.  [Trwver  v. 
Butis.] 181 


POWER. 

1.  Settlement  of  two  estates  in  re- 
mainder on  J.  W.  T.  for  life,  with 
remainder  to  his  sons  in  strict  settle- 
ment, and  remainder  over  to  M. 
with  power  to  tenants  for  life  iii 
possession  to  charge  the  estates 
with  a  jointure  of  400  /.  and  power 
to  the  settlor  to  revoke  the  uses  of 
the  settlement  as  to  one  of  the 
estates,  and  to  appoint  new  uses. 
By  a  snt)8equent  deed  the  settlor 
exercises  the  power  of  revocation  as 
to  the  remainder  tuM. :  and  in  lieu 
thereof,  appoints  that  estate  to  S.  and 
repeats  several  of  the  powers  con- 
tained ia  the  first  settlement,  and 
gave  power  to  A.  W.  T.  and  S»  to 
charge  the  estate  with  400/.  by 
way  of  jointure.  A,  W.  T,  by  se- 
parate deeds  executes  both  powers 
of  jointuring.  Held,  on  a  bill  by  his 
widow  for  both  jointures,that^.^.r. 
had  no  new  power  to  jomture  under 
the  second  settlement.  [Wigsell  v. 
SwtU] 3«i 

s.  By  articles  for  settlement  of  the 
wife's  real  and  leasehold  estates,  the 
husband  had  power  to  appoint  her 
estates  to  the  children  of  the  mar- 
riage, for  such  estates,  and  in  such 
parts,  and  in  such  manner  and  form 
as  he  ahould  by  deed  or  will  appoint : 
and  byotherarticfesof  the  same  date, 
for  the  settfement  of  his  own  real  es- 


tates, he  had  an  absolute  powerof  ap- 
pointment over  them  by  deed  or  will, 
in  default  of  issue  of  the  marriage. 
Theri^  being  ceveral  children  of  the 
marriage,  and  uo  settlement  pur- 
suant to  the  articles,  the  huihaDd, 
(who  died  in  tiie  lifetime  of  the 
wife,)  by  his  will,  recited  the  ar- 
ticles for  the  settlement  of  his  own 
estates,  and  confirmed  them,  and 
recited  the  power  of  af^Kuntment  in 
them  at  length,  mentioning  it  as  a 
power  intended  to  be  exercised  by 
that  his  will :  and  thereby,  in  exer- 
cise of  that  power,  and  all  other 
powers,  appointed  his  own  real 
elates,  and  all  other  real  estates 
over  which  he  had  power,  to  trustees 
for  a  term  of  500  years,  upon  trust, 
to  raise  portions  for  his  younger 
children,  making  no  mention,  in  any 
part  of  his  will,  of  the  articles  for 
settlement  of  hia  wife's  estate ;  but 
directing  that  all  persons  taking 
any  benefit  under  his  will  should  be 
bound  by  the  doctrine  of  election  to 
give  effect  to  every  disposition  con- 
tained in  it:  held,  that  the  will 
operated  as  an  appointment  of  the 
wife's  real  estates ;  and  that  the 
creation  of  the  term  of  500  years 
was  a  good  execution  of  a  power  to 
appoint  for  such  estates  as  the  ap- 
pointor should  think  fit ;  and  that 
the  words  'In  such  manner  and  form* 
authorized  him  to  give  equitable 
interests  to  the  children.  \TroUope 
V.  lAnton,'] 477 


PRACTICE- 

1.  A  person  who  id  not  ft  party  to 
a  cause,  may  pnesent  a  petition  in 
the  cause,  to  have  d^eds  belon^hg 
to  hiin,  >^hicb  had  been  brought  into 
the  Master's  office  under  the  usual 
direction  in  the  decree,  delivi^d 
out  to  him.  [Marriott  v.  WMte.]  17 

2.  Biddings  wiQ  not  be  opened,  even 
in  a  creditor's  suit,  upon  an  advance 
of  300/.  upon  5,300/.  [Grant(me 
▼.  Edwards.'}      .-.-..    20 

3.  An  order  having  been  obtained  by 
plaintiff  to  take  a  demurrer  off  the 
file,  it  is  irregular  if  the  defendant 
file  a  plea  and  answer  before  the  de- 
murrer is  actually  taken  off.  [Cast 
V.  Btfode.}     -    -    -    w    ^    •    ai 

4.  ^hei^  a  decree  is  made  upon  a 
bill  taken  pro  confesso^  the  Court, 
whether  the  defendant  has  ot  has 
not  appeared,  pronounces  an  abso- 
lute decree  in  the  first  instance,  ftnd 
doed  not  gi<e  the  defendant  a  day 
to  thow  caus6.  [Landon  v.  Ready,] 

44 

5.  A  defendant  who  has  pUt  in  three 
insufficient  answers,  tod  is  in  cus- 
tody for  want  of  a  foui^,  is  entitled 
to  his  discharge  immediately  on 
Ifiling  his  fourth  andwer.    [Balfour 

.    T.  'Farquhar%on,'\     -    -    *    -    ^a 

6.  If  in  the  title  of  an  order  to  dismiss 
K  bin  for  want  of  prosecution,  the 
phuntiff  is  called  by  a  wrong  Chris* 
tian  name,  a  replication  filed  after 
the  order  is  drawn  up  and  served, 
win  not  be  taken  off  the  file.  [Fer- 
hmdtr  V.  Codd^      -     ...    94 
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7.  Commissions  for  the  examination 
of  witnesses  abreadi  betuniid>le  with 
dut  delay,  need  not  be  retotned 
within  the  same  period  as  home  com- 
missions; vizi  befbl^  Hie  skid  of  the 
term  next  after  they  were  issued ; 
but  a  reftsonabfe  time  is  allowed  ae- 
coiding  to  €ircumstatices«  \JVakt 
v.iVwiAtfii.]      -    ♦    -    -    -    96 

8..  To  prevent  either  an  attachment 
fx  an  injunction,  or  it  motion  to 
extend  the  eommon  injunction  to 
stay  trial,  the  answer  most  be  filed 
on  the  evening  before  the  seal  day 
at  the  latest ;  and  an  answer  filed 
on  the  seal  day  is  too  late,  although 
the  motion  on  account  of  the  pres- 
sure <^  business  could  net  be  made 
until  the  following  day*  [fTMe- 
i^ntfe  v.  fftcAmaiiO    •    -    •    loa. 

9*  A  oiistake  as  to  Uie  offite  hours, 
(eveto  where  the  answer  was  twom 
the^dajr  befitrei  and  w^  filed  at  the 
earliest  possible  moment  on  the  seal 
day)  is  no  ground  of  exception  to 
the  general  rule,  that  in  order  to 
prevent  an  attachment,  or  an  injunc- 
tion, the  answer  must  be  filed  the 
day  before  the  seal  day.  \llAatiim 
v.  Booih^   ......     103 

10.  Plaintiff  having  obtained  an  order 
to  amend,  and  that  defendant  may 
answer  exceptions  and  amendments 
at  the  same  time,  the  defendant  may 
immediately  move  that  the  amend* 
ments  be  made  within  ten  day%  or 
the  order  be  discharged.  \Wlatthmut 
v,  Kickman^    *-.-..    105 

11.  An  attachment  for  want  of  an 
answer  to  an  amended  biU,  cannot 
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be  oUaioed  until  the  auieadments 
have'  been  entered  in  the  six  clerks 
book;  and  it  makes  no  difference 
whether  the  original  bill  has  or  has 
not  been  answered.-  [Adamson -v, 
Biackst4Kk.]     ......  ^     ijs 

13.  On  a  motion  for  an  injunctibn, 
affidavits  filed  before  the  answer 
may  lie  read,  where  the  plaintiff, 
by  saving  the  notice  of  motion  till 
a  future  day^  enabled  the  defendant 
to  file  his  answer  before  the  motion 
was  made.  [Glassuigton  y.Thwaites.] 

194 

13.  Where  a  defendant  enters  his 
appearance  gratis,  the  time  within 
which  he  must  answer  or  sue  out 
a  commission,  is  to  be  calculated 
from  the  date  of  his  actual  appear- 
auce-,  and  not  from  that  at  which 
the  tutpcsna  would  have  been  served 
if  he;had  waited  till  the  regular  ser- 
vice, [Webster  v.  TkreffaU.]  -  135 

14.  Where  the  draft  of  an  amended 
bill  is  signed  by  the  same  counsel 
who  signed  the  drafl  of  the  original 
bill,  and  no  new  engrossment  is  re- 
quired, counsel's  name  need  not  be 
repeated  on  the  engrossment.      135 

15«  Bill,  amended  by  interlineation, 
•  ordered  to  be  taken  off  tlie  file  for 
irregularity,  neither  the  draft  nor 
the  engrossment  of  the  amendments 
beingsigned  by  counsel,  though  there 
was  no  new  engrossment  of  the  bill, 
[Pitt  v.  Macklew.]      -     -     -     136 

16.  After  a  decree  for  the  administra- 
tion of  assets  in  an  amicable  suit, 
a  creditor  having  filed  a  bill  praying 


for  the  usual  accoonU  (which  had 
been  directed  by  the  former  decrfec, 
and  also  to  have  the  assets  marr 
shalled,  which  was  not  prayed  foe  or 
decreed  in  the  first  suit,)  the  Court 
made  a  second  decree,  diiiectiog  the 
usual  accounts  and  the  assets  to 
be  marshalled,  with  liberty  to  the 
Master  to  use  the  accounts,  taken 
under  the  former  decree.  [Pott  v. 
OaiUni.] 906 

17.  If  the  second  suit  had  been  merely 
for  the  same  objects  as  the  first,  the 
decree  in  the  first  suit  would  have 
been  a  bar  to  it;  and  the  Court,  on 
motion  before  answer,  would  have 
ordered  all  proceedings  in  it  to  be 
stayed. 906 

18.  Where  the  answer  to  a  bill  for 
specific  performance  raises  anyother 
objection  except  defecU  of  title,  on 
a  motion  to  refer  the  title  to  the 

,  Master,  the  Court  will  not  examine 
whether  the  other  objection  be  fri- 
volous or  not.  [JVithjf  y. ,  Cottle. 
Gprdon  v.  BallJ}      -    -     174,  178 

19.  Husband  and  wife  being  defend- 
ants, the  latter,  after  obtaining  an 
order  to  answer  separately,  is  en- 
titled to  all  the  orders  for  time  to 
answer,  and  is  not  bound  by  any 
previous  order  obtained  by  her  hus- 
band for  that  purpose,  on  behalf 
of  himself  and  her.  [Jacks<m  v. 
HaxDorth.] 161 

20.  A  defendant  against  whom  an  at- 
tachment with  proclamations  has 
issued,  may  file  a  plea  and  answer 
if  the  writ  has  not  been  returned. 
[Sanders  v.  Murmey,]      -    -    225 
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31.  Where  ope  of  two  or  more  plain- 
tifs  die9  before  an  answer  is  put  in, 
the  suit  is  abated,  and  the  defend- 
ant cannot  move  that  asupplemental 
bill  be  filed  within  a  limited  time, 
as  in  the  case  of  a  plaintiff  becoming 
bankrupt.    [Adanuon  v.  HulL]  049 

See  1  Turner's  Reports,  358. 

33.  An  order  to  dissolve  an  injunc- 
tion  nisi^  obtained  after  exceptions 
filed  to  the  answer,  is  irregular. 
[IVilUam  V.  DavU.}  -    -    -    a63 

33.  The  Master's  certificate  of  diso 
bedience  to  a  decree  directing  deeds, 
papers,  and  writings  to  be  produced 
before  him,  need  not  be  filed  within 
four  days  after  it  is  signed :  it  is  suf- 
ficient if  it  be  filed  before  the  four- 
day  order  is  delivered  out.  [Harris 
v.DeTastet.}'    ....    363 

34.  The  Court  will  order  a  sequestra- 
tion to  issue  against  a  defendant 
who  is  in  contempt,  for  not  putting 
in  an  examination  to  interrogatories 
before  the  Master.  [Luptonv.  Hes- 
cott.]      .....--    374 

35.  The  Court  never  orders  a  clerk  in 
court,  with  whom  exhibits  have 
been  deposited  under  the  usual  order, 
to  deliver  them  up  to  any  other  per- 
son for  the  purpose  of  their  being 
produced  in  court,  or  at  the  assizes, 
without  the  consent  of  all  parties, 
and  payi^)]|nt  of  the  clerk  in  court's 
fees. .  [Harris  v.  Bodenham.'\  -  383 

26.  Defendant  sobmitting  to  tli9  Mune 
decree,  as  the  plaintiff,  according  to 
the  case  made  by  the  bill,  would  be 
entitled  to  at  the  hearing,  may  at 
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any  time  stay  aU  further  proceed- 
ings  in  the  cause.   [Praed  v.  Hull.] 

331 

37.  The  principle  of  waver  q)pliea  to 
an  irregular  but  not  to  an  erroneous 
order.    [Levi  v.  Ward.]  •    -    334 

38.  After  a  decree  in  a  suit  in  which 
a  lunatic  and  his  committee  were 
defendants,  the  committee  died  and 
a  new  one  was  appointed.  Ordered, 
upon  motion,  that  the  new  committee 
should  be  named  as  such  in  all  fu- 
ture proceedings  in  the  cause.  [Lyon 
v.  Mercer.] 356 

89.  If  after  a  defendant  has  put  in  his 
examination  to  the  usual  interroga* 
tories  before  the  Master,  the  plain- 
tiff discovers  that  the  defendant  has 
received  sums  not  mentioned  in  his 
examination,  the  Master  is  at  liberty 
to  receive  a  new  state  of  facts,  and 
further  interrogatories  founded  upon 
them,  without  the  order  of  the  court. 
[Sidde»y.Forster.]    •    -    -    335 

30.  Where  in  a  foreclosure  suit  excep- 
tions are  taken  to  the  Master's  re- 
port, and  the  time  appointed  for 
payment  of  the  mortgage  money  is 
likely  to  elapse  before  the  exceptidns 
are  heard,  the  defendant  should  ap- 
ply to  the  Court,  upon  the  excep- 
tions being  filed,  to  have  the  time 
enkurged,  until  the  exceptions  aredis- 
posed  oL  [Retiwnu  v.  Cooper.]  364 

31.  Where  a  decree  directs  issues  to 
try  the  validity  of  ouNiases,  and  the 
plaintiff  wiihee  to  have  the  issues 
tried  in  a  different  county  from 
that  in  which  the  lands  lie,  an  order 
for  that  purpose  cannot  be  inserted 
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io  the  decree,  but  muBt  be  obtained 
by  petition.   [Sparke  v.  IwUt.]  366 

39.  The  Court  will  not  order  copies  of 
depositions  taken  to  perpetuate  the 
testimony  of  witnesses  to  be  deli- 
vered out  for  the  purpose  of  perfect- 
ing thd  title  to  an  estate,  even  where 
the  witnesses  are  dead.  [Teale  v. 
TettU.] -385 

33*  Where  a  defendant  is  in  contempt 
for  want  of  an  answer,  and  after- 
wards files  it,  if  the  plaintiff  acts  on 
the  answer,  he  waves  the  contempt, 
and  the  defendant  need  not  obtain 
im  order  to  discharge  it.  [Hoskins 
Y.Uoyd.] 393 

34*  An  injunction  to  restrain  the  set- 
ting up  of  outstanding  terms  in  bar 
of  an  ejectment,  will  not  be  granted 
upon  motion.  [Barney  v.  Luckctt, 
Northy  v.  Pcarce.]    -      419, 4S0 

35«  Where  a  biU  had  been  amended 
fliree  timesy  and  the  two  ian  amend- 
ments were  made  necessary  by  the 

.  negligence  or  error  of  the  plaintiffs, 
the  defendant  was  allowed  extra 
costs  for  those  amendments.  [Watt$ 
V.  Manmag^    •....»    431 

36.  Where  an    iojimcCion  has   been 
•  granted   on   merits,   a  motion   to 

amend  without  prejudice  to  the  in- 
junction, is  a  motion  of  course;  but 
Inhere  it  has  issued  on  account  of 
delayt  notice  of  the  motion  nnist  be 
given,  and  the  proposed  amendments 
must  be  stated.    \jPtM  v«  ArdUr.'] 

433 

37,  A  party  who  examines  a  witness 
ia  bound  to  keep  him  in  town  for 


forty«eigfat  hodrs  after  his  produc- 
tbn  at  the  seat  of  the  adverse  cleik 
in  court,  and,  if  cross  interrogatories 
are  left  with  the  esiammer  within 
the  forty-eight  hours,  the  party 
must  keep  the  witness  in  town  till 
the  cross  examination  is  finished. 
[lVhiituckv.UfWghi.'\    -    -    446 

38.  A  cause  may  be  regularly  set  down 
without  consent  in  the  vacation 
after  the  term  in  which  publication 
passes.    [FarUidgt  v.  Com.]  466 

39.  There  is  no  precise  time  beyond 
which  witnesses  cannot  be  discre- 
dited. Interrogatories  in  support  of 
articles  for  that  purpose  may  relate 
to  particular  facts  not  in  issue  in  the 
cause,  as  well  as  to  the  credit  of  the 
witoesses  generally.  [Figgait  v. 
CnwJb//.] 467 

40.  After  a  demurrer  ovenuled,  an 
order  for  time  to  answer  merely 
can  be  obtained  by  a  special  applica- 
tion only.    [Trim  v.  Baker^  -  469 

41.  An  order  to  dissolve  the  common 
injunction  nin  may  be  obtained,  not- 
withstanding the  defendant  has  ex- 
cepted to  the  Master's  report  as  to 
the  sufficiency  of  the  answer.  [Me- 
reBt  V.  Coster  :\ 486 

4s.  Where,  under  an  order  made  in  a 
creditor's  suit,  a  supplemental  bill  is 
filed  by  a  creditor,  not  a  party  to 
the  original  suit,  on  behalf  of  him- 
self and  all  other  creditors,  to  have 
the  benefit  of  the  decree  in  that 
anit,  the  propriety  of  the  order  which 
authorised  the  creditor  to  file  the 
supi^emental  bill  cannot  be  ques- 
tioned at  the  hearing  of  the  supple- 


mental  caiiBo.  When  leave  is  given 
to  Hie  such  a  bill,  the  plaintiff  in  it 
is  entitled  to  the  same  decree  to  have 
the  benefit  of  former  proceedings, 
as  the  repreaentetives  of  the  original 
plaiBtifiB  would  have  been  entitled 
to  on  a  bill  of  revivor.  [Houlditch 
V.  Marquis  of  DonegaUJ]  -    -  49^ 

43.  After  a  demurrer  overruled,  the 
defendant  cannot  plead  to  the  bill 
without  the  leave  of  the  Court. 
[Rowley  y.  Ecdes.}     -    -    -    5n 

44.  See  AccouHT,  1.— Answer,  3,4i 
5^— AssBTs,  1,3.— Bi0j>iNas,i,a. 
—Costs,  2, 3.— Examination,  1. 
— Money,  Payment  op,  into 
Court,  1,2. — Plea,  1,  9.— Ven- 
dor AND  Purchaser,  4.— Re- 
sidue. 

PROCHEIN  AMY. 

I.  A  married  woman,  being  the  plain- 
tiff, and  her  prochein  amy  having 
died,  it  was  ordered  that  she  should 
name  a  new  prochein  amy  within 
two  months,  or  that  the  bill  should 
be  dismissed,  and  the  costs  paid  out 
of  the  fund  in  court  [Barke  v. 
Barke.}       -    -    -    -    •    -     100 

«.  Where  a  new  next  friend  is  to  be 
substituted,  the  Court  relused  to  in. 
quM  into  the  circumstanees  of  the 
proposed  next  iriend,  though  it  was 
suggested  that  he  was  in  indigent 
circumstances.  [Daoenportv.  Daoen-^ 
port.l 101 

3.  Where  the  next  friend  of  a  €eme 
covert  had  taken  the  benefit  of  the 
Insolvent  Debtor's  Act,  but  was 
detained  in  prison,  and  had  obtained 
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an  order  upon  the  husband  for  pay- 
ment of  his  groats  after  the  answer 
was  filed,  and  before  any  other  pro- 
ceeding was  taken  in  the  cause, 
a  motion  by  one  of  the  defmdants 
that  the  next  friend  might  be  re- 
moved and  another  appointed,  was 
refused,  as  being  improper  in  form; 
but  leave  was  given  to  apply  to  stay 
proceedings  until  the  next  friend 
should  be  changed,  or  security  given 
for  costs.  [Pennington  v.  Alvin.]  264 


RECEIVER. 

This  Court  will  appomt  a  receiver 
pending  a  suit  in  the  Ecclesiastical 
Court  to  recall  probate,  on  a  case  of 
strong  presumption  of  fraud.  [Aif- 
therfordy.DouglaiJ]  -    -    -    ill 

RESIDUE. 

u  Where  a  legacy  is  giTen  upon  a 
contingeBcy,  and  a  suit  is  instituled 
for  the  administration  oi  the  testa- 
tor's estaie,  the  Couit  doosootdunect 
asumvf  stock  behxiging  to  the  es- 
tate to  be  appropriated  to  pay  the 
legacy  when  the  contingency  fai^ 
pens ;  but  directs  the  whole  residue 
to  be  paid  over  to  the  residuary  lega- 
tee on  his  giving  security  to  pay  the 
legacy  when  due.  \Webber  v.  Wefn 
fcer.] 311 

s.  Set  Annuity,  3. 

RESTS. 

1.  Where  payments  have  been  made 
by  a  vendee  at  different  times  on  ac- 
count of  his  purchase,  all  exceeding 
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the  interest  due  at  the  times  of  such 
payments,  and  the  decree  in  a  suit  by 
the  vendor  for  a  specific  performance 
directs  an  account  to  be  taken  of 
what  is  due  to  the  plaintiff  for  the 
principal  and  interest  in  respect  of 
the  purchase,  rests  are  always  made 
in  taking  the  accouut.  [Griffitk  v. 
Htaton.] 271 

RETAINER. 

A  devisee  has  a  right  to  retain  a  debt 
due  to  himself  or  to  his  trustee  out 
of  the  produce  of  the  estate  devised 
to  him.   [Loomes  v.  Stotkerd.]  458 

RIVER. 

I.  Every  owner  of  land  00  the  banks 
of  a  river  has,  pnmdfade^  an  equal 
right  to  use  the  water,  and  cannot 
acquire  a  right  to  throw  the  water 
back  on  the  proprietor  above,  or  to 
divert  it  from  the  pn>prietor  below, 
without  a  grant  or  twenty  years 
enjoyment,  which  is  evidence  of  a 
grant.    [Wright  v.  HimardJ]    190 

SET-OFF. 

The  Court  will  not  direct  the  costs  of 
a  suit  and  of  an  action  between  the 
same  parties  to  be  set-offagainst  each 
other.  [Wright  v.  Mudk.]     -  a66 

SETTLEMENT. 

1.  Upon  a  reference  to  the  Master  to 
approve  of  a  proper  settlement  upon 
the  wife,  out  of  a  fund  accruing  in 
her  righti  which  was  chiimed  by  the 


assignees  of  her  husband,  the  Court 
directed  the  Master  to  have  regard 
to  the  extent  of  the  fortune  received 
by  her  husband  in  her  right,  as  well 
as  to  any  other  settlement  which  he 
might  have  made  on  her.    [Grtcn 
v.  0//e.]    ------    «5o 

3.  Settlement  of  a  sum  of  money  upon 
trust  to  be  transferred  to  the  sur- 
viving parent  for  the  benefit  of  him 
or  her  and  any  child  or  children  of 
the  marriage ;  held,  upon  construc- 
tion of  the  whole  instrument,  that 
the  surviving  parent  took  for  life, 
with  remainder  to  the  children. 
[Chambers  y.AtktM.]  -    -    -  38a 

3.  Voluntary  settlements  of  personal 
property  made  by  persons  who  are 
not  indebted  at  the  time,  are  good 
against  a  subsequent  purchaser  for 
valuable  consideration.  [Jomu  v. 
Cnmeher.'l    ------  315 

4.  See  Trust,  3.5. 

SEQUESTRATION. 
SmPkactice,  24. 

SOLICITOR  AND  CLIENT. 

1.  The  Court  has  no  Jurisdiction  to 
order  a  solicitor's  bill  to  be  taxed, 
on  the  application  of  the  solicitor 
himself.    [Sayenx.  Wal&mi.]  -  97 

3.  A  solicitor  who  had  refused  to  act 
any  longer  for  a  party^  in  the  cause, 
was  ordered  to  permit  the  party  to 
inspect  papers  in  his  possession,  at 
all  reasonable  times,  without  any 
undertaking  00  her  part  to  proceed 


to  a  taxation  of  his  till.     [Mair 
V.  MudieJ] aSa 

3.  A  solicitor  who  refused  to  allow  a 
deed  in  his  possession  to  be  proved 
on  behalf  of  the  plaintiflfy  because  he 
had  a  lien  on  it  for  costs  due  from 
the  defendant,  was  ordered  to  pro- 
duce the  deed  at  his  own  expense, 
and  to  pay  all  the  costs  consequent 
on  hu  refusal.  [  Bratrngton  v.  Brats^ 
ington.] 455 

4.  See  DxEDy  I. 

SPECIFIC  PERFORMANCE, 

1.  Specific  performance  of  an  agree- 
ment to  grant  a  building  lease,  de- 
creed generally,  although  the  phiin- 
tiff  had  built  a  brewhouse  upon  part 
of  the  land  comprised  in  the  agree- 
ment, and  thereby  injured  the  ad- 
joining property  of  the  lesson  [Gor- 
ton  V.  Smart  J\    -    -    -    -    -    66 

2.  Specific  performance  decreed  of  an 
agreement  to  sell  the  good  will  of  a 
trade,  and  the  exclusive  use  of  a 
secret  in  dyeing.  [Drj^san  v.  iVhite- 
head.] 74 

3.  Where  damages  in  an  action  at  law 
for  breach  of  a  contract  to  sell  a 
chattel  would  be  an  insufficient 
remedy  for  the  purchaser,  although 
a  sufficient  remedy  for  the  vendor, 
a  demurrer  to  a  bill  by  the  vendor 
for  a  specific  performance  will  be 
overruled,  because  the  remedy  in 
this  Court  must  be  mutual  for  pur- 
chaser and  vendor.  [  Withy  v.  Cot- 
iZc.]  ........     174 
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4.  Where  the  answer  to  a  bill  for  a  spe- 
cific performance  raises  any  other 
objection  to  the  performance  of  the 
contract  besides  defects  in  the  title, 
on  a  motion  for  a  reference  of  the 
title  to  the  Master,  after  the  answer 
has  come  in ;  semble^  that  the  Court 
will  not  examine  whether  the  other 
objection  be  frivolous  or  not,  be- 
cause that  is  matter  to  be  decided 
at  the  hearing  of  the  cause.  -    174 

5.  Semble,  that  the  Court  will  not,  on 
motion,  decide  upon  the  validity  of 
any  other  objection,  besides  defect  of 
title,  which  may  be  raised  by  the  an- 
swer to  a  bill  for  specific  perform- 
ance, the  consideration  of  any  other 
objection  being  matter  to  be  re- 
served tin  the  hearing  of  the  canae. 
IGordoH  v.  BaU.]      -    -    •    178 

6*  The  Court  refused  to  decree  the  spe- 
cific performance  of  an  agreement  to 
purchase  the  fee  simple  of  certain 
lands,  and  abo  the  right  to  im- 
pound the  water  of  a  river,  and  to 
divert  from  it  a  stream  of  water,  be- 
cause the  vendor,  though  seised  in 
fee  of  the  lands,  had  only  a  lease  for 
99  years  of  the  other  subjects  of  the 
contract,  and  had  not,  as  against 
some  of  the  proprietors  of  land  on 
the  banks  of  a  river,  a  right  to 
divert  the  water,  the  purchaser 
having  entered  mlo  the  contract 
for  the  purpose  of  erecting  a  manu- 
factory to  be  wrought  by  the  water, 
and  twelve  years  having  eUipscd 
between  the  time  of  the  agreement 
and  the  hearing  of  the  cause. 
[JVrigkt y. HowardJ}  -    -    -  190 
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7.  Bill  for  specific  performance  ot  aft 
agreement  to  take  a  leas^  for  43 
years  of  iron  and  coal  mines  and 
machiueiy  for  the  purpose  of  trade, 
dismissed,  on  account  of  delay  on 
the  part  of  the  lessor  to  make  out 
his  title  and  to  give  possesHon  at  the 
time  stipulated  in  the  agre^ihent 
[Parker  y.  Fritk.]  -     -    -    -  I99 

8.  Bill  willlieibr  the  specific  (perform- 
ance of  a  contract  for  the  purchase 
of  government  stock,  where  it  prays 
for  the  delivery  of  certificates  which 
give  the  legal  title  to  the  stock. 
[Dokret  V.  Rothschild.'}   -     -    590 

9»  Tim«:  is  of  the  essence  of  a  con- 

.    tract,  where   the    subject    of  the 

coatract  is  of  such  a  vature  as  to  be 

^posed  to  a  daily  variation  in  its 

value, 690 

ao.  Specific  performaocedecreed  at  the 
suit  of  the  vendor  qf  a  contract  for 
the  sale  of  debts  proved  under  a 
commission  of  bankrupt.  {Adder' 
ie^  V.  Pu(m.]    .--.-.  607 

II.  See  AoREKMEKTT.— —Partner^ 
SRir,  4. 


STOCK. 

A  sum  of  money  in  the  funds,  stand- 
ing in  the  name  of  two  trustees  of 
a  friendly  society  one  of  whom  had 
absconded,  ordered  to  be  transferred 
by  the  other  trustee  into  his  own 
name  jointly  with  that  of  another . 
trustee  elected  in  the  room  of  him 
who  had  absconded.  [In  the  matter 
of  a  Friendhf  Socieiy.l       -    -     83 


TENANT  FOR  LIFE. 

Tenant  for  life  of  real  estates  under 
a  will  having  expended  money  in 
finishing  a  mansion  house  which 
the  testator  had  begun  but  left  un- 
finished, and  in  repairing  the  man^ 
sion-house,  which  had  been  damaged 
by  dry  rot,  the  Court,  in  a  suit  for 
administering  the  trusts  of  the  will, 
referred  it  to  the  Master  to  inquire 
whether  it  was  for  the  benefit  of  aB 
parties  interested  that  the  mansion- 
house  should  be  finished^  but  re- 
fused an  inquiry  as  to  the  repairs; 
and  said  that  if  it  wb»  fonnd  for  the 
benefit  of  all  pttrties  interested  that 
the  manfliesi«hcMifie  shoold  have  been 
finished,  the  Court  would,  il  tbere 
ware  no  penonal  estate  applicable, 
direct  the  expense  t)0  be  a  charge 
on  the  real  estates.  [HU^rt  v. 
Cooke.]   -    - 552 

TERM  OF  YEARS. 

An  injunction  to  restrain  the  setting 
up  of  an  outstanding  term  in  bar  of 
an  ejectment,  will  not  be  granted 
upon  motion.  [Bamey  v.  Luckett, 
Northey  v.  Pearce."]     -    419,  420  ' 

TESTIMONY,  (BILL  TO  PER* 
PETUATE.) 

1.  A  demurrer  will  hold  to  a  bill 
to  perpetuate  testimony,  if  it  do  not 
state  that  no  action  can  be  imme- 
diately brought.  [Angetlv.AngelLI 
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3.  The  Court  wiU  not  order  copies  of 
depoaitions  taken  to  (perpetuate  the 
testimony  of  witnesses  to  be  de« 
livered  out  for  the  purpose  of  per- 
fecting the  title  to  an  estate,  even 
where  the  witnesses  are  dead. 
[TeaUv.Teak.'}     -    -    -    -  3^5 

TITHES. 

1.  At  the  trial  of  an  issue  to  ascertain 
whether  one  of  the  defendants,  a 
layman,  was  entitled  to  the  tithes, 
or  a  modus  in  lieu  of  the  tithes  of 
certain  lands,  it  was  proved  that  a 
payment  described  as  a  tithe  or  rate- 
tithe  issuing  out  of  the  lands  in 
question,  had  been  conveyed  by  the 
defendant's  title-deeds  for  the  last 
150  years,  and  thdt  this  payment 
had  been  received  by  him  and  his 
ancestors,  and  that  no  tithe  had 
been  paid  to  the  plaintiff,  the  rector, 
within  living  memory ;  and  a  ver- 
dict was  found  for  the  defendant 
A  motion  by  the  rector  for  a  new 
trial  was  refused.  [Williams  v. 
Bacon  and  others.]  -     -     -     -  4^5 

TRADE. 

1 .  A  trader  may  sell  a  secret  in  his 
trade,  and  restrain  himself  generally 
from  the  use  of  it.  [  Dry  son  v.  White- 
head.]       74 

Q.  Specific  perfonnance.  decreed  of 
an  agreement  to  sell  the  good- will 
of  a  trad*)  and  the  exclusive  use  of 
a  miel  in  dyeing.  -    -    -    -    74 


TRUST, 


1 .  Where  an  infant  died  seised  of  an 
equitable  estate  descended  ex  parte 
malemdy  his  incapacity  to  call  for  a 
conveyance  of  a  legal  estate>  by 
which  the  course^  of  descent  would 
have  been  broken,  is  iK)t  a  sufficient 
reason  to  induce  the  Court  to  consi- 
der the  case  as  if  such  a  conveyance 
had  actually  been  niade ;  it  not 
b«ng,  according  to  the  termtf  of  the 
trust,  any  part  of  the  expnMtt  duty 
of  the  trustee  to  extents  such  a  con- 
veyance. [Langlef^  v.  Sbe^]  •    45 

3.  l^tator  gives  the  residue  of  his 
estate  to  his  executors  on  trust,  in 
default  of  appointment,  to  dispose  of 
it  at.  their  pleasure,  either  for  chari- 
table or  public  purposes,  or  to  any 
peraoQ  or  persons,  in  such  shares, 
&c«  as  they,  in  their  discretion,  should 
think  fit :  held  that  the  trust  is  too 
general  and  undefined  to  be  executed 
by  the  Court;  that  the  executors 
caanot  take,  beeause  it  is  giv^  ex- 
pressly oa:tnMt;  ajAd  that  the  next 
of  kin.  are  entitled.  [Fe:iy  v. 
JametmJi  ..--^-.♦eg 

^  O,  E.  conveyed  real  estates  upon 
trust  for  the  benefit  of  his  daugliter ; 
bat  he  declared  diat  if  she  mairied 
under  age,  and  without  his  cooecnt, 
the  trustees  should  hold  the  estates 
in  trust  for  bim  and  his  hem*  The 
daughter  married  under  twwitymne 
and  withoot consent;  batO.  £.  was 
afterwards  -  reconeiled  to  her,  and 
treated  both  her  and  her  husband 
with  graat  kindness :  held  that  this 


652  INDEX. 

conduct  of  the  father  did  not  divest 
the  equitable  fee  which  had  vested 
in  him  on  the  marriage.  [Duffield 
V.  JStoc*.] 939 

4,  Testator  gave  to  his  ivife  all  his 
personal  estate,  relying  that  .if  she 
should  marry  again  she  would  secure 
whatever  ahe  should  possess  under 
bis  will,  for  her  separate  use ;  and 
he  recommended  her  to  give  by  her 
willy  what  she  should  die  possessed 
of  under  his  wiU,  to  certain  persons 
whom  he  nluned:  held  that  the 
wife's  executor  was  a  trustee  of  the 
whole  of  the  property  possessed  by 
.  her  under  the  will,  for  the  persons 
named.  \Horwood  v.  WeiLl  -    387 

5«  The  sole  possessor  of  a  recipe  for 
making  a  medicine  assigned  it  on 
the  marriage  of  his  daughter  to 
trustees  in  trust  for  her  and  her 
htt^Mumi  for  their  lives,  and  directed 
that  after  their  decease  it  should  be 
sold  for  the  benefit  of  their  children. 
The  mother  destroyed  the  recipe 
and  verbally  communicated  the  con- 
tents to  her  eldest  son  for  the  benefit 
of  his  brothers  and  sisterSf  Upon  a 
bill  filed  against  him  by  some  of  the 
younger  children  he  was  declared 
to  hold  die  secret  upon  the  trusts  of 
the  settlement,  and  was  decreed  to 
account  for  the  profits  made  by  him 
by  the  sale  of  the  medicine  after  his 
mother^s  death  ;  and,  aa  a  sale  was 
impracticable,  an  issue  was  directed 
to  ascertain  the  value  of  the  secret 
[GrtenynFolglmm.l  -    -    -    39^ 

6.  Qv.  Whether  the  rule,  that  a  trus- 
tee cannot  purchase  from  his  cestui 


que  trusty  prevails  where  the  rela- 
tion  of  trustee  gives  no  advantage  ? 
[Nayhr  v.  fTtiicl.]    -    -    -    555 
7.  See  Will,  8. 

VENDOR  AND  PURCHASER. 

1.  Where  the  conditions  of  sale  pro- 
vide  that  interest  shall  be  paid  from 
a  certain  day,  if  the  purchase  be  not 
then  completed,  the  purchaser  can* 
not  relieve  himself  froni  the  pay- 
ment of  interest  by  alleging  that  the 
delay  in  completing  the  contract 
was  caused  by  the  vendor ;  but  it  is 
otherwise  where  there  is  no  express 
stipulation.  \Etdmk  v.  StephcnMom.'\ 

a.  Quit  rents  being  incidents  of  tenuii!, 
are  proper  subjects  of  compensatioir 
Qii.  as  to  rent-charges,  which  are 
not  incidents  of  tenure,  though  the 
Court  has  allowed  them  when  small 
to  be  subjects  of  compensation,  laa 

3.  Qtf.  To  what  extent  time  is  of  the 
essence  of  the  contract,  where  the 
purchase  is  intended  with  a  view 
to  commercial  purposes,  as  to  the 
erection  of  a  manufiictofy.  \Wnghi 
v.  Homard^     -    •    •    .    .     109 

4.  Where  payments  have  been  made 
by  a  vendee  at  different  times  on 
account  of  his  purchase,  all  exceed- 
ing the  interest  doe  at  the  times  of 
such  pajrments,  and  the  decree  in  a 
suit  by  the  vendor  for  a  specific 
performance,  directs  an  accoont  to 
be  taken  of  what  is  due  to  the  pbiin- 
tiff  for  the  principal  and  interest  in 
respect  of  the  purchase,  rests  are 


^ILmyn  a»d^  w  t9km^  the  eccowt 
IGrjfith  V.  JleiKoii.]  -    ^    -    $71 

je«tle<tobte  sad  legacies,  h*d  eon- 
Uaeted  to  «dl  tb?  «stote  in  order  to 
rame  money  to  pay  the  Hebte,  end 
fiaerwardg  a  bill  wee  filed  ftgaioBt 
her  by  the  legatees  for  the  idniinis- 
tration  of  the  tes^tor's  eatatee,  apd 
the  purchaaer  oooaented  to  go  before 
the  Marterji»pon  »  reference  as  to 
Ihe  title  in  thi^  suit;  held,  that  he 
was  not  theieby  bound  to  take  an 
suitable  title,  but  might  insist  on 
having  the  same  title  as  he  might 
have  required  if  a  suit  had  been 
institoted  against  him  for  a  specific 
performance  of  his  contract ;  and 
.tbut  as  two  commissions  of  bank- 
rupt had  issued  against  the  devisee 
before  the  contract  was  entered  i&to» 
though  neither  of  them  was  pro- 
ceeded in,  he  was  not  bound  to  ac- 
cept the  tiae.  [Cann  v.  Conn.]  -  284 

6.  An  injunction  may  be  obtained, 
jupon  motion  to  restrain  a  purchaser 
onder  a  decree,  not  a  party  to  the 
cause,  who  has  not  paid  his  purchase 
money,  from  committing  waste  on 

'  rtie  property  purchased.  [Catana- 
Jpry.StroieJl 3^1 

7.  'Wliere  tbe  puTcha«i  money  for  an 
«Mte  w»,ip  pprsnanqepf  theagree- 
Q)«»it  for  the  pimhase,  secured  by 
tk»  boftd  of  the  purchaatr,  payable 
;at  the  death  ef  the  vendor,  with 
iotereBt;  but  the  conveyance  ex- 
pressed that  it  had  been  paid,  and 
jMd  ihe  vendor's  receipt  indorsed 
i^OB  it:  held,  that  the  vendor  had 

Vol.  I. 
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pa  Ijflo  pa  Ub#  e|ts«B  for  the  amount 
of  the  bond-  [WMery.h^rdJUu^^] 

484 
8.  Where  a  conveyance  is  executed  to 
a  purchaser,  which  expresses  that 
the  purchase  money  is  paid,   the 
estete  does  pot,  in  equity,  pass  by 
the  conveyan^  till  the  purchase 
money  is  actoally  paid,  although  a 
receipt  for  the  purchase  money  is 
indorsed  on  the  conveyance.  -   434 
}.  Where  a  vendor  agrees  to  sell  a  real 
estote,  in  consideration  of  a  bond  for 
the  purchase  JBoney  payable  at  a 
future  period,  with  interest  in  the 
mean  time,  the  estate,  passes  to  the 
pijircha^r  on  the  execution  of  the 
bond  and  of  the  conveyance,  and  the 
vendor  has  no  lien  for  the  amount  of 
the  bond.    [Winter  v.  Lord  JnsonJ] 

434 
10.  A  purchaser  is  not  bound  to  com- 
plete his  purchase,  without  the  title 
deeds,  unless  be  has  a  legal  cove- 
nant to  produce  them.    [Barc/iiy  v. 
Raine.]'    ------    449 

IK  See  MoNXT,  Paymwit  op,  into 

CouaT,  2.— Specific  PXKPOBK- 
ANC£. 


VOLUNTARY  SETTLEMENT. 

See  SBTTI.BMXH.T,  8- 

WASTE. 
If  a  tenant  for  life  has  rendered  ac- 
counts to  the  remainder-man  of 
timber  cut  by  him  during  a  period 
of  more  than  six  years  before  a  bill 
is  filed  against  him  for  an  account  of 
sudi  tioriier  and  of  the  ^ee  of  it, 
Uw 
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the  statute  of  limitations' cannot  be 
pleaded  to  tbe  bill ;  for  though,  if 
the  remainder-man  had  brought  an 
'  action  of  trover,  the  tenant  for  life 
might,  notwithstanding  the  render- 
ing of  the « accounts,  have  pl^ded 
the  statute,  he  could  not  have  done 
so  if  the  remainder-man  had  brought 
an  action  of  assumpsit.  [Honj^  v. 
^^0 568 


£  X. 


WILL. 

1.  Testatrix  gave  all  her  personal  pro- 
perty to  £.  H. ;  and  in  case  E.  R, 
married  and  had  a  child  or  children, 
then  to  go  to  the  heirs  of  E.  R. ;  but 
in  case  E.  R,  should  die  without  a 
child  or  children  and  leave  a  hus- 
band, then  the  mterest  to  him  for 
life,  and  four  legacies  of  stock  to 
certain  other  persons;  and  if  E.  R, 
should  die  unmarried,  then  she  gave 
several  small  legacies  to  other  per- 
sons, £.  IL  died  without  ever 
being  married.  Held,  that  the  gift 
to  E.  R.  was  subject,  in  one  event, 
to  the  legacies  of  stock,  and,  in  an- 
other event,  to  the  small  legacies; 
and  that,  in  the  event  which  hap- 
pened, the  legacies  of  stock  failed, 
•but  the  small  legacies  took  effect. 
[Swayne  v.  Smth.]  -    .    .    -    ^g 

a.  Where  real  estates  were  devised  in 
strict  settlement,  subject  to  a  trust 
for  raising  portions  for  younger 
children  during  the  minority  of  the 
tenant  for  life,  out  of  the  rents  and 
profits,  or  by  sale  or  mortgage: 
held,  that  certain,  funds  which  had 
arisen  from  the  rents  during  the 


minority  of  the  t^ant  for  life,  were 
applicable  to  the  payment  of  the 
portions,  and  that  the  deficiency 
only  could  be  raised  by  sale  or  mort- 
gage. [Warter  v.  Hutchuu&n.l  276 
3.  N.  H.,  by  will,  gave  800/.  out  of 
the  money  to  be  produced  by  the 
sale  of  her  real  estates  to  trustees 
for  the  benefit  of  certain  charitable 
institutions,  and  she  gave  the  residue 
of  the  money  to  J.  R.  The  gift  of 
800  /•  being  void,  her  heir  is  entitled 
to  it,  and  not  J.R,  [Jones  wMitcAeU.] 

290 

4-  Where  the  decree  referred  it  to  the 
Master  to  inquire  whether  a  testator 
left  any  relations  of  the  degree  of 
first  or  second  cousins;  held  that 
first  cousins  twice  removed  ought  to 
be  included  in  the  report  [Silcox 
^•^^^•] 301 

5-  L  W.  bequeathed  1,000  il  stock  to 
trustees,  in  trust  to  pay  the  divi- 
dends to  his  daughter  whibt  she 
remained  single ;  and,  provided  she 
married  with  the  consent  of  his 
trustees,  he  authorized  them  to 
advance  to  her  husband  such  part 
of  the  stock  (not  exceeding  one- 
third)  as  they  thought  proper;  and 
he  declared  certain  trusts  of  the 
remainder  for  the  benefit  of  his 
daughter  and  her  children.  But  if 
she  married  without  the  consent  of 
the  trustees,  he  declared  certain 
trusts  of  the  whole  fund  for. the 
benefit  of  his  daughter  and  her 
children.  She  married  in  /.  IVJz 
lifetime,  and.  without  his  consent, 
but  he  was  afterwards  reconciled  to 


the  marriage.  Held,  that  the  hus- 
band  was  entitled  to  one-third  of  the 
stocky  and  that  the  remainder  was 
to  be  held  upon  the  same  trusts  as 
it  would  have  been  had  the  daughter 
married  after  J.  W*%  death,  and 
with  the  trustee's  consent.  [Wheeler 
V.  Warner.] 304 

6.  Testator  bequeathed  to  his  wife  the 
use  of  his  furniture,  &c.  which  he 
desired  to  be  distributed  among  his 
children  when  the  youngest  attained 
twenty-one,  at  her  and  his  executor^s 
discretion ;  such  part  to  be  reserved 
for  her  use  as  might  be  thought 
reasonable,  and  at  her  death  to  be 
distributed  as  above  directed.  Held, 
that  those  children  who  died  before 
the  youngest  attained  twenty-one 
did  not  take  vested  interests.  [Ford 
V.  RawUfu,']  ------  338 

7.  Testatrix  bequeathed  one  moiety 
of  the  residue  of  her  personal  es- 
tate to  her  daugliter  Hannah^  for 
her  separate  use,  during  the  joint 
lives  of  her  and  her  husband ;  and, 
if  she  survived,  to  her  absolutely ; 
if  not,  to  her  children  who  should 
attain  twenty-one;  and  she  be- 
queathed the  other  moiety  for  the 
benefit  of  her  daughter  Marjf  and 
her  children ;  with  a  bequest  over,  if 
she  died  without  children,  to  Har^ 
fiah  and  her  children,  in  like  man- 
ner as  the  first  moiety.  By  a  codicil, 
she  bequeathed  the  whole  residue, 
if  both  her  daughters  died  without 
leaving  a  child  who  should  attain 
twenty-one,  to  A.  Both  the  daugh- 
ters died  without  issue,  but  Hannah 
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survived  her  husband :  held,  never- 


theless, that  J,  was  entitled  to  the 
residue.  [Hopkint  v.  TvokJ]  -  337 

8.  Testator  gave  to  his  wife  all  his 
personal  estate,  relying,  that  if  she 
should  marry  again  she  would  secure 
whatever  she  should  possess  under 
his  will  for  her  separate  use ;  and  he 
recommended  her  to  give,  by  her 
will,  what  he  should  die  possessed 
of  under  his  will  to  certain  persons 
whom  he  named:  held,  that  the 
wife's  executor  was  a  trustee  of  the 
whole  of  the  property  possessed  by 
her  under  the  will  for  the  persons 
named.   [Horwood  v.  Wat]  -  387 

9.  Where  an  annuity  is  given  by  will, 
with  a  direction  that  it  shall  be  paid 
monthly,  the  first  payment  is  to  be 
paid  at  the  end  of  a  month  after  the 
testator's  death.  [Houghtony,  Frank- 
Un  and  others.]      -    -    .    .     ^QO 

10.  Testator  devised  a  freehold  estate 
to  trustees,  in  trust  to  pay  the  rents, 
as  the  same  should  become  due  and 
payable,  into  the  hands  of  his  wife, 
and  not  otherwise,  for  her  life,  for 
her  separate  use ;  and  directed  that 
the  receipts  of  his  wife  alone  for 
what  should  be  actually  paid  into 
her  own  proper  hands,  should  be 
good  discharges  to  histrustees :  held, 
that  the  wife  had  power  to  alienate 
her  life  estate.      [Acton  v.  White.] 

439 

11.  Bequest  in  trustibr  all  the  children 
of  A.  bom  in  testator's  lifetime^  in- 
cludes a  child  of  which  AJb  wife 
was  enceinte  at  the  testator  s  death. 
\Trowery.  Butts.]     -    -    -     181 
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12.  B^BBt  of  homebM  hmijam  and 
other  li#U8e|i0ld«fiects  in  a  dwelling 

'  bouee  md  premises,  cooHinBee  all 
property  kept  there,  either  for  use  or 
proament.  [Coky.FitzgeraUL]  189 

13.  Devise  to  fint  and  seeon4  eoosins 
inolades  first  eoosins  twice  removed. 
[Sikpg  V.  BeU.]     ...    -    301 

14.  A  bequest  of  stock  to  trustees, 
upon  trust  to  pay  the  dividends 
from  time  to  time  to  a  married  wo- 
man, for  her  separate  use,  is  an 
unlimited  gift  of  the  dividends,  and 
consequently  passes  the  capital. 
[Haig  V.  Sinneif]    .    -    -    -  487 

15.  S.  H.  "bequeathed  the  dividends  of 
her  property  in  the  funds  to  W.  H, 
for  his  life,  and  directed  that,  after 
his  decease,  iSbe  principal  should  be 
divided  amongst  his  children  in  the 
manner  aftermentioned ;  she  then 
gaye  the  children  certain  sums  of 
money,  which  would  have  exhausted 
the  whole  of  her  fended  property 
at  the  date  of  her  will.  Between 
that  time  and  her  death,  that  pro- 
perty had  greatly  increased.  Held, 
that  tlie  executors  were  entitled  to 
tlm  surplus,  as  undisposed  of. 
IHt^es  V.  Lktlefrar.]    -    -    49^ 

16.  The  words  "  securities  for  money," 
in  a  will,  pass  stock  in  the  funds, 
unl/Bss  the  force  of  the  expression  is 
controlled  by  the  context.  Whether 
t>ank  stock  will  pass  by  the  same' 
words?  Qtt.  [BescohtfV'Pack,']  500 

17.  Testator  directed  tbeintenestofa 
sum  of  money  to  be^mid  to  his  sis- 
ters during  th^r  lives,  in  equal  pro- 


portions^ and  a(  their  deaths  |;avii  to 
tkeir  children  the  ioheritaBae  (beir 
mothers  derived  from  bis  estate,  and 
desired  that  his  sisters  should  be  the 
residuary  legatee,  in  the  propoirtions 
already  noticed.  Held,  that  the 
sisters  were  eoti^led  to  the  residue 
absolutely,  and  that  their  children 
took  no  interest  in  it.  [Grasskk 
V.  Drummond.]  -----  517 
18.  Testator,  after  giving  some  lega- 
cies, directs  payments  to  be  made 
to  his  devisees^  as  under ;  and  then 
mentions  certain  persons,  and  the 
sums  to  be  paid  to  them,  and  gives 
the  residue  to  all  his  devisees  above 
mentioned  in  proportion  to  their 
legacies.  Every  one  of  the  lega- 
tees is  entitled  to  a  share.  [Coope 
V,  Banning,]'    --.---  534 

19*  Devise  ^f  lands  totmsiees,  upon 
trust  to  pay  one  moiety  of  the  tents 
to  devisor^s  wife,  for  her  life,  and  the 
other  to  his  only  son :  and  after  his 
wife's  death  to  convey  to  his  son  in 
fee ;  but  if  his  son  died  without  issue 
in  the  wife's  life,  to  convey  to  de- 
visor's nephew  in  fiee.  The  son  died 
without  issue  in  the  wife's  life*  She 
is  not  entitled  for  life,  b^  implication, 
to  the  moiety  devised  to  the  son. 
[JspinOll  y.  PetvinJ]     -    -    -  544 

ao.  Testator  gave  his  son  an  absolute 
interest  in  one-ibnith  of  his  personal 
estate ;  but^  by  a  codicil,  he  directed 
that  his  wofi^B  share  should  be  only 
for  the  life  of  himself  and  his  wife, 
provided  they  had  no  issne,  and  that, 
at  th^ir  deadi,  it  should  fall  into  the 
residue :  Held,  that  the  son  did  not 
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take  absolutely,  but  subject  to  an 
executory  bequest  over,  in  case  there 
was  no  issue  of  himself  and  his  wife 
living  at  the  death  of  the  survivor. 
[Rad^straw  v.  Vile.]     -    -    -  604 

.  WITNESS. 

.  Where  a  witness  left  London  before 
the  forty-eight  hours  were  expired, 
the  party  producing  him  was  ordered 
to  bring  him  back  at  his  own  ex- 


pense, or  the  examination  in  chief 
to    be   suppressed.     [fVhittuck  v. 

Lysaght.] 446 

a.  There  is  no  precise  time  beyond 
which  witnesses  cannot  be  discre- 
dited. Interrogatories  in  support  of 
articles  for  that  purpose  may  relate 
to  particular  facts  not  in  issue  in  the 
cauae,  as  well  as  to  the  credit  of  the 
witnesses  generally.  [Piggoit  v. 
CroxhaU,] 467 

3.  See  Pkactice,  37. 
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ERRATA. 

Page   93«  line  19  in  note,  fw  "  at  BUb"  reai  "  as  to  niOs." 

148,  line  98,  after  the  words  "  to  paj  into  Court  tlie"  rmd  "  whole  torn  of 

99^5  L  io<.  9  d."   and  dek  all  that  foUowi  In  thai  line  and  the 

remaining  lines  of  the  pace. 
1§6,  luie  16,  d&  the  whole  of  this  line  and  aU  the  lines  that  follow  on 

this  page. 


157,  at  the  top,  dele  the  ten  first  lines  of  tins  page. 
471,  tine  94  in  note, /or  "  344"  read  <'  354." 


Luke  Hansard  Be  Sons,  near  lincoln's-lnn  Fields. 
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